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The European Union (EU) and its Member States took
a variety of important steps in 2013 to protect and
promote fundamental rights by assuming new inter-
national commitments, revamping legislation and
pursuing innovative policies on the ground. Yet, fun-
damental rights violations seized the spotlight with dis-
tressing frequency: would-be migrants drowned off the
EU’s coast, unprecedented mass surveillance, racist and
extremist-motivated murders, child poverty and Roma
deprivation. In response, the EU completed a series of
important legal reforms, particularly in asylum, while
Member States worked to transpose the EU Victims’
Directive into national law and pursued their national
Roma integration strategies. Still, new laws on the
books do not necessarily transform the situation on the
ground. Crisis-driven austerity measures raised some
fundamental rights concerns. A persisting gap between
law and practice troubled a broad spectrum of human
rights observers, particularly in asylum policy, Roma
integration and child and victims’ rights.

In the area of asylum, immigration and integra-
tion in 2013: almost 400 migrants died off the Italian
island of Lampedusa in October. That underlined how
dangerous it can be for those in need of protection to
reach the European Union. In response to the tragedy,
the European Commission set up the Task Force
Mediterranean together with EU Member States. The
EU also completed the second phase of the harmonisa-
tion of EU asylum laws in 2013, publishing four revised
asylum instruments, including two directives on asylum
procedures and reception conditions of asylum seekers,
and revised Dublin and Eurodac regulations. These new
EU laws do not, however, translate immediately into har-
monised Member State practices. The chances that an
asylum petition will be accepted still vary widely, hinging
largely on the Member State in which it is lodged. The
challenge is, therefore, to close this gap by identifying
and addressing obstacles to common practice. The dif-
ficult negotiations that led to the EU asylum framework,
for example, have created rules that are often complex,
vague or unclear in their relationship to the rights set
forth in the EU Charter of Fundamental Rights.

In the area of border control and visa policy in 2013,
there was a jump in irreqular arrivals of third-country
nationals at the European Union’s southern sea borders,
as well as pressure on the Greek and Bulgarian land
borders from Syrians fleeing civil war. These made it
all the more urgent for the EU to modernise its border
control, also in the light of fundamental rights. As part
of the overhaul of its legal framework, the EU adopted
important pieces of border control and visa policy
legislation and began deliberations on another five
proposals. Although these instruments primarily seek
to manage access to the EU, they all affect fundamental

These highlights put the spotlight on
selected key issues of the 2013 Annual
report of the European Union Agency for
Fundamental Rights (FRA). In the margin
throughout, they refer to relevant FRA
publications from 2013, all of which can
be accessed through the FRA website at
fra.europa.eu.

The FRA Annual report, Fundamental
rights: challenges and achievements in
2013, is structured along the agency’s
main thematic work areas based on its
new Multi Annual Framework 2013-2017.
It is divided into 10 chapters, in addition
to a focus section and one on the EU
Charter of Fundamental Rights and its
use before national courts.

An EU internal strategic framework
for fundamental rights: joining

forces to achieve better results

The EU Charter of Fundamental
Rights before national courts and

non-judicial human rights bodies

Chapters:

1. Asylum, immigration
and integration
Border control and visa policy
Information society, respect for
private life and data protection
The rights of the child and
the protection of children
Equality and non-discrimination
Racism, xenophobia and
related intolerance
Roma integration
Access to justice and
judicial cooperation
Rights of crime victims

. EU Member States and
international obligations

The full report and its individual chapters
are available for download at fra.europa.
eu. A complete list of endnotes is avail-
able at the end of each chapter in the
main report.
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rights. The EU also continued to deploy modern technologies in the border and visa areas.
The risks and benefits, however, that these modern technologies pose for the upholding
of fundamental rights remain largely unexplored. The European border surveillance
system, originally intended for fighting irregular migration, has the potential, if properly
implemented, to save the lives of migrants at sea. The smart borders proposals triggered,
for example, fundamental rights concerns over the possibility that the technology might
contribute to mislabelling some third-country nationals as overstaying their visas.

In the context of the information society, respect for private life and data protection,
unprecedented revelations about the United States’ and United Kingdom’s mass surveillance
of global telecommunication and data flows captured international newspaper headlines
for weeks in 2013. This put the issue of privacy in the public spotlight and highlighted
the gap between rapidly evolving technologies and current laws safeguarding the right
to privacy. The revelations occurred while the EU was in the midst of its most important
data protection legislation reform in 20 years and, by forcefully underlining the need for
a strong data protection framework, marked a turning point in the debate. Disturbed by
these revelations, EU and Member State policy makers took immediate steps to shore up
data protection rules, while civil society pushed for greater transparency and more effective
remedies before data protection authorities and courts. In reaction to the revelations, the
EU legislature successfully incorporated significant reforms into the data protection reform
package. Despite some progress, the reform had not been finalised by the end of 2013.

When it comes to the rights of the child and the protection of children, 2013 witnessed
more children at risk of poverty and violence across the European Union. To tackle
the pressing and persistent problem of child poverty, the European Commission issued
a recommendation setting forth a common approach. EU Member States will need to
put this framework into practice. Yet, across many Member States, education budgets
that contribute to children’s well-being have fallen prey to crisis-driven cuts. Similarly,
budget cuts to child protection services may put at risk safety nets needed by children
afflicted by violence, even as new technologies, especially the internet, increase the
risk of some types of violence. The EU and a number of Member States have taken steps
to combat violence and child sexual abuse, as well as other forms of violence affecting
children; 2013 marked the deadline for Member States to transpose two related direc-
tives. In another high-priority field, the treatment of children was often inappropriate
in judicial proceedings, as crime victims or witnesses, and in civil proceedings, although
recent legal reforms are expected to improve the situation.

The EU benefits from a solid legal framework with which to counter discrimination,
especially on grounds of racial or ethnic origin. The European Commission’s proposal
for a Horizontal Directive, designed to provide comprehensive protection against dis-
crimination on all grounds equally, remains stalled. Discrimination often excludes those
affected, erecting barriers that prevent some from participating in society on an equal
and non-discriminatory footing. FRA survey results have shown, for example, that
many lesbian, gay, bisexual and transgender (LGBT) persons fear holding hands with
a partner in public; one in five Jews face discrimination or harassment; and women in
the EU regularly experience harassment at work. EU Member States and EU institutions
recognise that barriers to full participation exist. Some are adopting measures to tackle
the issue, also drawing on EU funds to address discrimination and unequal treatment.

In the fields of racism, xenophobia and related intolerance it was observed that the
impact of the economic crisis, high unemployment rates, fears relating to the arrival of
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migrants and a gradual loss of trust in democratic processes fuel racism, xenophobia
and related intolerance in the European Union. Some political rhetoric at local, national
and European levels exacerbates an aggressive tone, not least because the media pick
up on these messages, which then echo across social media. The EU institutions and
Member States must therefore remain vigilant and reinvigorate their efforts to counter
the expression of racism, xenophobia and related intolerance in all their forms.

Major European Union institutions and the Council of Europe renewed in 2013 their polit-
ical resolve and launched initiatives to fight the exclusion of and discrimination against
Roma, the EU’s largest ethnic minority. EU Member States have pledged to improve the
situation of Roma in education, employment, health and housing, developing concrete
national strategies on Roma integration. There is, however, evidence of ongoing funda-
mental rights violations, while for many Roma social exclusion and extreme deprivation
remain a daily reality. To accelerate progress, the Council of the European Union issued in
December 2013 a ‘Recommendation on effective Roma integration measures to Member
States’, which highlights the need for effective monitoring of the implementation of
national integration strategies.

The need to improve the efficiency and transparency of national justice systems and
enhance the implementation of existing fundamental rights instruments, the search for
an effective rule of law mechanism, and further budget cuts extending beyond courts
to non-judicial mechanisms - these were some of the main challenges in the area of
access to justice and judicial cooperation in 2013. Positively, several EU Member States
acted to modernise and further develop e-justice to tackle overly long proceedings. They
also continued to reform non-judicial bodies with a human rights remit to strengthen
their fundamental rights role. At the EU level, a specific tool - a “Justice Scoreboard’ -
was introduced to boost the efficiency of national judicial systems, and the European
Commission opened the debate on improvements in the area of justice needed in the
next five years after the Stockholm Programme.

In the area of the rights of crime victims, in 2013, EU Member States worked to transpose
the EU Victims’ Directive, which was adopted in October 2012, into national law with
a view to implementation by the 16 November 2015 deadline. Some Member States
made considerable progress in strengthening procedural rights and support provisions
for victims in line with the directive. The Czech Republic, for example, guaranteed many
of the rights set out in the directive at the legal level, while France stands out as having
established a comprehensive victim support service structure across the country. Other
Member States, however, need to make a significant effort in the coming months if
the targets outlined in the directive, including the provision of victim support services,
are to be met on time. The Regulation on mutual recognition of protection measures
taken in civil matters upon request of the person at risk, adopted on 12 June 2013, aims
to ensure that protection measures in civil matters issued by one Member State will be
easily recognised by and applied in other Member States. A number of Member States
reformed laws and enhanced victims’ rights.

Finally, 2013 saw important developments with regard to the international obligations
of the EU and its Member States. The EU, underlining its desire to put Europe at the
heart of the international human rights framework, pursued its accession in 2013 to
such key instruments as the European Convention on Human Rights. At the same time,
it encouraged its Member States as well as third countries to engage more with the
international human rights machinery. EU Member States assumed a large number of
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new Council of Europe and United Nations human rights commitments in 2013 through
signatures, ratifications and accessions. Although reluctant to join certain conventions,
such as those on access to official documents or on migrant work, a number of Member
States took decisive action on more recent instruments, such as those related to violence
against women or to the rights of the child. These new commitments offer testimony
to the EU’s and its Member States’ determination to lead the field of fundamental rights
from the front, while they also contribute to the ongoing evolution, and ever more tightly
interwoven fabric, of international human rights protection.



Asylum, immigration and integration

Spotlight on the EU’s
challenges in managing
sea borders

A boat carrying some 500 migrants cap-
sized near the Italian island of Lampedusa
on 3 October. The resulting deaths of
366 persons illustrated an alarming and
unresolved gap in the EU’s protection of
individuals’ core rights (see FRA Annual
report 2013, Section 2.1, on border control
and visa policy).

Although the EU is taking action to combat
smuggling and trafficking in human beings,
both within the EU as well as to or from third
countries, it has so far done little to offer
alternative ways to seek safety for those
who flee persecution or serious harm. Two
comprehensive reports, the first published
by FRA in March 2013 and the second by the
UN Special Rapporteur on the human rights of
migrants in April 2013,2 describe in detail the
fundamental rights challenges linked to the
management of sea borders. Both reports note
this management’s impact on the human rights
of migrants and present several suggestions on
how to improve the situation.

The Special Rapporteur calls for ahuman-

rights-based approach to border manage-

ment, whereby the rights of migrants should

be the first consideration. Repressive measures
alone have been shown to be counterproduc-

tive, driving migrants further underground
and increasing the power of smuggling rings.
As suggested in Section 2.1 of the FRA Annual
report 2013, another consequence is that flows
simply move from one part of the EU external
border to another.

Following the Lampedusa tragedy in October 2013,
European leaders discussed what action to take. In
a 10 October press release, the UNHCR called for
10 urgent measures to prevent further tragedies
and improve burden sharing. They range from
strengthening Mediterranean search and rescue
capacity, through setting up a predictable mecha-
nism for disembarkation of migrants in a safe place,
to reinforcing protection systems in transit coun-
tries from where migrants embark. On 18 October,

Key developments in the area of
asylum, immigration and integration

+ In a Task Force Mediterranean communication,
the European Commission proposes a set of
actions to reduce the death toll in the Mediter-
ranean sea following a tragic incident near
Lampedusa.

+ The conflict in Syria creates over 2.2 million
refugees, mainly in the Middle East; two EU
Member States establish ad hoc admission
procedures for Syrians.

+ The second phase of the harmonisation of EU
asylum policies draws to a close in June 2013
with the publication of four revised instru-
ments of EU law.

« The Court of Justice of the European Union (CJEU)

issues seven preliminary rulings relating to asy-
lum. In one of these, the court highlights the
importance to be given to Article 24 (2) of the
EU Charter on Fundamental Rights regarding the
rights of the child and in particular to the best
interests principle.

The European Court of Human Rights clarifies
that detention “to prevent an unauthorised
entry” under Article 5 (1) f of the European
Convention on Human Rights is not allowed
where an asylum seeker has the right under EU
law to enter and stay in a state pending exami-
nation of an asylum request.

A code of conduct for joint return operations
coordinated by Frontex is adopted, which also
covers forced return monitoring.

Negotiations on the draft Seasonal Workers
Directive come to an end, with the Council of
the European Union and the European Parlia-
ment reaching political agreement on the text.

The European Commission publishes a proposal
to review the directive on the admission of
students, which also covers au pairs.
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Italy started operation Mare Nostrum, deploying military vessels to increase its search
and rescue capacity in the central Mediterranean. According to the Italian Ministry
of Interior, by the end of 2013 Mare Nostrum had assisted 4,323 persons in 34 search
and rescue operations.

At the EU level, the Justice and Home Affairs Council asked the European Commission
to convene a task force to identify the tools which the EU has at its disposal to prevent
such tragedies and which could be used in a more effective way3 The European Council
gave it the job of identifying priority actions to be taken in the short term based on the
principles of prevention, protection and solidarity. The European Parliament stressed
that the Lampedusa tragedy should be a turning point for Europe.s

As requested, the European Commission established the Task Force Mediterranean
with EU Member States and relevant agencies, including FRA. The task force presented
its results on 4 December, suggesting 38 actions which either had already begun or
could start in the short term. These include measures in five areas: cooperation with
third countries; reinforced refugee protection; the fight against trafficking and smug-
gling; better border surveillance; and enhanced solidarity with Member States dealing
with high migration pressure.® The actions focus on combating international crime and
preventing, in cooperation with third countries, migrants from embarking on perilous
crossings. Little reference is made to enhancing rescue at sea (primarily in relation to
building capacities in North Africa), although the task force includes actions to strengthen
border surveillance. Operational cooperation with third countries must be in full compli-
ance with fundamental rights. On 20 December, the European Council welcomed the task
force’s proposed actions and called for a full-fledged effort to implement them. It also
asked the European Commission to report back to the Council on their implementation.’

A number of the task force’s actions have the potential to reduce the risk of deaths at
sea or otherwise protect migrants’ fundamental rights, but the opportunity for a more
wide-ranging policy change in external border management was missed. Legal avenues
for refugees to reach safety remain very limited, thus keeping them dependent on
smugglers in many cases. Similarly, the task force is very cautious in exploring joint
asylum processing by EU Member States.

The discussion in the task force raised again the issue of intra-EU solidarity, with Member
States at the external borders of the EU calling for more support from other Member
States. Mediterranean EU Member States highlighted the particular challenges in dealing
with persons who are often traumatised following a perilous sea crossing, stressing that
their humanitarian needs differ from those of applicants for international protection
arriving by air. According to Eurostat (migr_asyappctza data, extracted on 2 May 2014),
70 % of all asylum applications lodged in the EU in 2013 were registered in five EU
Member States. In descending order of applications, Germany, France, Sweden, the
United Kingdom and Italy received the lion’s share of the total number of applications -an
argument used to counter the southern EU Member
States’ calls for more solidarity measures. The issue
remained largely unresolved, possibly also because
the situation in the Mediterranean would require

Fundamental rights at Europe’s southern sea
borders, March 2013, http://fra.europa.eu/en/
publication/2013/fundamental-rights-eu-
ropes-southern-sea-borders

geographically broader international solidarity.

A joint commitment by all Mediterranean states
and with the support of other affected or interested
countries, both within and without the EU, seems

necessary to address unsafe migration by sea and to reduce the number of tragedies
like the one which occurred off Lampedusa in October 2013. With its humanitarian and
fundamental rights tradition, the EU would be best placed to initiate a process aiming
to achieve this.
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Spotlight on the CJEU providing authoritative interpretation of
EU asylum law

In the field of asylum, EU law has been adopted after long and often difficult nego-
tiations, resulting in compromise texts which are difficult to apply, leaving the task
of clarifying these provisions to the courts and practitioners. Furthermore, the law’s
relationship to fundamental rights enshrined in the Charter may be unclear. Despite all
harmonisation efforts to date, there are major differences between how Member States
adjudicate asylum claims.

The second phase of harmonisation of the EU asylum acquis was completed in June 2013.
Although they keep the main building blocks of the acquis unchanged, the revisions
are important from a fundamental rights point of view. The most important changes
include the requlation at EU level of the detention of asylum seekers; access by the police
and Europol to the Eurodac database containing fingerprints of all international protec-
tion applicants; and the strengthening of safeguards for vulnerable persons requesting
asylum. In addition, the revised Dublin Regulation introduces an early warning mecha-
nism to prevent the deterioration or collapse of asylum systems, with EASO playing
a key role. The agreed legal texts are complex and often difficult to understand, even
for specialists. Table 1 lists the three most important changes relating to fundamental
rights for each of the four revised instruments.

Table 1:  EU asylum instruments revised in 2013
Revised Original Three main changes relating Geographical
instrument instrument to fundamental rights applicability
Dublin Dublin Prohibits transfer of asylum seekers to Mem-  All EU Member
Regula- Regulation (EC) ber States whose asylum system are facing States and Schengen
tion (EU) No. 343/2003 systemic deficiencies; Associated Countries
No. 604/2013 offers children stronger safeguards; (SAQ)
(recast) requires personal interview before transfer
decisions taken
Eurodac Reg- | Eurodac Gives police and Europol access to Eurodac as  All EU Member

ulation (EU) | Regulation (EC) of 2015 to prevent, detect or investigate seri-

No. 603/2013 | No. 2725/2000 ous crimes;

(recast) strengthens language on the duty to inform
data subjects of the purpose of personal data
processing;

European Commission’s Eurodac evaluation
must also address whether law enforcement’s
Eurodac access has led to indirect discrimi-
nation against applicants for international
protection

Reception Reception Regulates detention of asylum seekers, intro-

Conditions Conditions ducing safeguards, but allowing detention of

Directive Directive children under certain circumstances;

2013/33/EU | 2003/9/EC requires that asylum seekers be given ef-

(recast) fective access to the labour market no later

than nine months from the date of their
application;

introduces new safeguards for vulnerable
applicants, including a duty to put in place
a system to identify vulnerable persons

States except Ire-
land, which is not
bound by the recast
version; all SAC, but
further negotiations
required with them
regarding police ac-
cess to Eurodac

All EU Member
States, except Den-
mark. Ireland and
the United Kingdom
are not bound by the
recast version



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0343:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0343:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0343:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000R2725:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000R2725:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000R2725:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0009:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0009:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0009:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0009:en:NOT
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Revised
instrument

Asylum
Procedures
Directive
2013/32/EU
(recast)

Original Three main changes relating Geographical
instrument to fundamental rights applicability
Asylum + To enhance the quality of first-instance All EU Member
Procedures asylum procedures, makes new provisions on  States, except Den-
Directive staff training, gender-sensitive procedures, mark. Ireland and
2005/85/EC personal interview and special procedural the United Kingdom
guarantees for applicants with specific needs; are not bound by the
limits application of accelerated asylum recast version
procedures;

strengthens the right to an effective remedy
against a negative asylum decision, requiring
that removal be suspended automatically or,
in limited exceptions, upon request

Note:  Schengen Associated Countries (SAC) are Iceland, Liechtenstein, Norway and Switzerland.

Source: FRA, 2014

While harmonisation is progressing, overcoming the large differences in practice appears
more difficult. Many EU Member States continued to implement training, quality initia-
tives and other measures, with the support of EASO, the UNHCR and other actors, to
enhance the quality of asylum decisions and to bring Member State practices closer
together.®? Nevertheless, the chances of obtaining asylum still vary considerably
depending on the Member State in which an application is submitted.

National courts and the CJEU continued to play an

FRA PUBLICATION important role in clarifying and interpreting EU law.

Handbook on European law relating to asylum,
borders and immigration, June 2013, avail-
able in English, French, German and ltalian at:

National courts in 2013 submitted eight requests
to the CJEU for preliminary rulings relating to
the asylum acquis.?

http://fra.europa.eu/en/publication/2013/ ) ) )
handbook-european-law-relating-asylum-bor- At the same time, in 2013, the CJEU issued seven
ders-and-immigration judgments, providing guidance on the application

of the Dublin Regulation (four), the Qualification

Directive (one),  the  Asylum Procedures
Directive (one) and the possibility of prolonging pre-removal detention under the Return
Directive in case a person in return procedures seeks asylum (one).

Outlook

The risk that migrants including children may die in their quest for a better life in the EU
has yet to be allayed. The prevention of such tragedies in future is an absolute priority.
The Task Force Mediterranean has prepared actions to guarantee rescue obligations as
part of surveillance operations; 2014 will show how far they are successful or if more
comprehensive steps need to be taken. If more far-reaching decisions are needed, the
year will also make clear whether or not there is a political will to take them, such as
opening up legal channels for protected entries.

Changes to most pieces of EU legislation in this field are to be finalised. This is only
a first step to introducing changes on the ground. The same is true of fundamental rights
safeguards, which have often been adopted after difficult negotiations. In its submission
on the future of Home Affairs policies, FRA highlights the need to focus on ensuring
that legislation is effective and functions well. EU and Council of Europe standards on
fundamental and human rights, which are woven into the fabric of EU law, need to be
applied in practice. Border guards, consular officials, immigration officers and asylum
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officers, as well as other persons taking decisions affecting individuals on a daily basis,
need simple and practical tools to help them in their roles.

In the year to come, the different EU bodies and agencies will be called on to contribute
to the realisation of EU laws according to their mandate and capacity. It is essential that
all those concerned give fundamental rights safequards a central role: the European
Commission when it supervises and assists Member States with the transposition and
implementation of EU law; the Council of the European Union when it discusses, for
example, the followup actions taken by the Task Force Mediterranean; and the European
Parliament when exercising its mandate. Similarly, EU agencies, including Frontex and
EASO in particular, will be requested to embed fundamental rights ever more deeply into
their daily work with Member States. FRA's expertise will continue to be required. The
concerted support of all relevant actors is needed to bridge the yawning gap between
law and practice. This must be the focus of work in 2014.




Border control and visa policy

Spotlight on the rise

of the number of Key developments in the area of
arrivals in southern border control and visa policy
Europe

The EU adopts a requlation on the European
border surveillance system, Eurosur, set up to
fight irregular immigration, prevent cross-bor-
der crime and contribute to the protection of
migrants’ lives at sea.

In 2013, an increasing number
of persons undertook a perilous
journey by sea, seeking safety
from persecution and violence
or poverty, or to join their fami-
liesin Europe. As Figure 1 shows,

, + The European Commission tables the smart
the total number of third-country

, o< ) border package, which suggests the finger-
nationals arriving on Europe’s printing of all short-term visitors to the EU
igffsrelgErheiﬁsefo?nusssrgﬂ'ye': (entry/exit system) and the creation of a pro-
cons. Increasgs were palrticulzrly gramme to facilitate I?order checks for fre-
visible in Greece and ltaly. Arrivals quent travellers (Registered Travellers

by sea in the eastern and central Programme).

Mediterranean increasingly include

Syrians fleeing domestic conflict. In - SIS I, an upgraded version of the Schengen
Italy in 2013, the number of arrivals Information System which stores biometric

by sea was the second-highest data, becomes operational after years of delay.

in the last 10 years, after the 2011
events in Tunisia and the civil war
in Libya persuaded over 60,000 per-
sons to make the journey. In 2013,
43,000 persons arrived at Italian

The gradual regional roll-out of the Visa Infor-
mation System (VIS) continues.

" . - The Schengen rules are amended, introducing
coasts. The authorities continued to . o
B : : a new evaluation and monitoring system,
collaborate with international organi- o . >
. , revising rules for the reintroduction of
sations and NGOs which were part of intra-Sch bord trol dst th
the Praesidium project, a promising (LTS NETIGEN DISaIel COMUets 2ine SLieg)

practice identified by the FRA report ening fundamental rights.
on Europe’s sea borders.

- Frontex’s Fundamental Rights Officer and Con-
As indicated in last year’s Annual sultative Forum are operational and advise

report, in Greece, increased arrivals Frontex on fundamental rights issues.
by sea mirror a substantial reduction

of irregular crossings at the Greek
land border in the Evros region, after
the deployment of some 1,800 addi-
tional police officers at the border and
the December 2012 construction of
a 12-kilometre-long fence along the land
border with Turkey. Amnesty International
and ProAsyl reported collective expulsions of refugees and migrants in the Aegean

Sea." Many of those who cross come from refugee-producing countries, such as Eritreg,
Somalia and Syria."

The European Commission presents a proposal
for a regulation establishing rules for Fron-
tex-coordinated sea operations.

Irregular land crossings shifted from Greece to Bulgaria.? In addition, in 2013 the number
of irregular migrants increased substantially, including in Hungary (25,000 persons).
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Figure 1:  Arrivals of third-country nationals by sea in four EU Member States, 2003-2013
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Source: National police data, 2013

Bulgaria followed Greece’s example by deploying an additional 1,500 police officers
on the border and debated the construction of a 30-kilometre-long border fence,
covering some 12 % of its land border with Turkey. As a result of the actions taken, in
December 2013 the number of irregular arrivals fell dramatically. Given that a significant
number of persons crossing the Turkish-Bulgarian land border were Syrians, the question
arises whether people who could be in need of international protection are at risk of
being denied entry.

In 2013, in line with the five-year trend, Spain saw another decrease in sea arrivals,
while the borders between Spain and Morocco at the cities of Ceuta and Melilla - the
only land borders between Europe and Africa - experienced a considerable increase in
pressure by both land and sea. As a result, Spanish authorities introduced additional
measures to stop entries over the fences by adding a razor-wire barrier to the Melilla
fence and reinforcing surveillance.

According to information provided to FRA by the Spanish NGO CEAR (Comisién Espariol
de Ayuda al Refugiado), those who manage to reach Ceuta and Melilla include persons
from Syria, Somalia or Mali who may be in need of international protection. Only very
few applied for international protection, however, and, of these, citizens of Syria, Cote
d’lvoire, Cameroon and Mali are said to have withdrawn their applications.* Institutions
such as the Ombudsman and the Special Rapporteur on contemporary forms of racism,
racial discrimination, xenophobia and related intolerance recommended a policy review
to ensure access to asylum and fair and efficient asylum procedures in the enclaves.s

Border surveillance policies must be implemented with full respect for fundamental
rights, including the principle of non-refoulement and the prohibition of collective expul-
sion set forth in Articles 18 and 19 of the Charter of Fundamental Rights. In 2013, the EU
strengthened fundamental rights safeguards by introducing a new Article 3a into the
Schengen Borders Code. It obliges Member States to apply the code in full compliance
with the EU Charter of Fundamental Rights and with “obligations related to access to
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FRA PUBLICATION

Fundamental rights at Europe’s southern sea bor-
ders - Summary, August 2013, available in English,
French, German, Greek, Italian and Spanish at:
http://fra.europa.eu/en/publication/2013/fun-
damental-rights-europes-southern-sea-bor-

international protection”. This creates an enhanced
opportunity for the EU to monitor and evaluate,
through the new Schengen governance system,
whether such fundamental rights safeguards are
put into practice. It should help to ensure that no EU
funds are allocated to policies which undermine such
standards. The construction of fences, as undertaken

ders-summary

or planned at sections of land borders in Greece,
Bulgaria and Spain, limits the ability of persons in
need of international protection to seek safety.
Many undocumented asylum seekers who would try to use official border-crossing points
would be intercepted by third-country authorities before reaching the external EU border.

Spotlight on large-scale IT systems in the areas of borders
and visas

Important steps were taken in 2013 towards the increased use of modern technologies
in the field of asylum (for more information on Eurodac, see FRA Annual report 2013,
Chapter 1), visa and border management, making it possible to collect and store informa-
tion not only on third-country nationals but also on EU citizens.

The new version of the Schengen Information System, SIS II, which contains information
on entry bans, became operational on 9 April. The application of the Visa Information
System (VIS), storing personal data and biometric identifiers (fingerprints) of visa appli-
cants, was extended to more than 70 states in Africa, Latin America and Asia. It also
includes information on the invitees (sponsors of the visa applicant, often EU citizens)
but not their biometric information. The worldwide VIS roll-out will continue in 2014.

At the end of 2013, three existing IT systems were operational.

SIS Il holds data on persons and objects (such as banknotes, cars, vans, firearms and
identity documents) wanted or missing in the Schengen area, as well as on persons
to be denied entry into Schengen.

VIS collects data on third-country nationals applying for short-term visas.
Eurodac primarily tracks persons lodging asylum requests.

Fingerprints can be stored in all three databases. Through the Automated Fingerprint
Identification System (AFIS),” fingerprints can later be compared with those stored in
VIS and Eurodac. The EU Member States will also use SIS Il in the same way, once this
is possible technically.”

In addition, the creation of two further IT systems was proposed in 2013 as part of
a package on ‘smart borders’. These are:

an entry/exit system to record entry and exit data of each third-country national at
the external border and to record who are entitled to stay in the EU for a period not
exceeding three months (short stay) regardless of whether they are exempted from
a visa or not;

aregistered travellers programme to allow pre-vetted third-country nationals who are
at least 12 years old and travel frequently to pass through a simplified border check
with the use of a token.
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In spite of the speed of technological and policy developments, risks and benefits for
fundamental rights that modern technologies create are not fully known, particularly
in the context of VIS and SIS II. FRA recently reported on the difficulties EU citizens face
when accessing remedies for data protection violations. One reason is that only a few
civil society organisations are available to support victims of data protection viola-
tions in complaints procedures.”® Because most of the data subjects referred to in the
FRA Annual report 2013, Chapter 2, are third-country nationals, they can be expected
to have even less access to support organisations.

New technologies may also bring with them opportunities for improved fundamental
rights protection. Using biometrics minimises mistakes in identification, which may be an
advantage for the person concerned. The risk of being mistakenly identified as a wanted
criminal should be close to non-existent. Perhaps there are possibilities to optimise SIS |l
for identification of missing children, for instance." These are topics which are as yet
largely unexplored and affect fundamental rights.

Table 2:  Current and planned large EU IT databases including biometric data

Biometric Persons included
identifier

Authorities having access

SISl

Third-country na-

tionals to be refused
entry; missing chil-
dren; witnesses and

persons required
to appear before
a judge (Conven-
tion implement-
ing the Schengen
Agreement,
Articles 96-98)
Fingerprints (SIS Il
Requlation, Arti-
cles 20 and 22)

Law enforcement,

judicial authorities
and authorities re-
sponsible for border

controls, customs
checks and visas
(SIS 1l Regulation,
Article 27)

VIS

Third-country
nationals who ap-
ply for a short-stay
visa, valid up to
three months (VIS
Regulation, Arti-
cle 9; Visa Code,
Article 13)

10 fingerprints if
the applicant is at
least 12 years old
(VIS Requlation, Ar-
ticles 5 and 9; Visa
Code, Article 13)
Visa authori-

ties, authorities
responsible for
border controls and
immigration law
enforcement, and
authorities respon-
sible for investigat-
ing serious criminal
offences (VIS Regu-
lation, Articles 3, 6

Eurodac

Asylum seekers

and apprehended
irregular migrants
and refugees (Eu-
rodac Requlation,
Articles 9 and 14)

10 fingerprints of
persons who are
at least 14 years
old (Eurodac
Regulation, Arti-
cles 9 and 14)
Asylum authori-
ties, law enforce-
ment authorities
after 2015 (Euro-
dac Regulation,
Articles 5 and 46)

Entry/exit system

Third-country
nationals who
stay a maximum
of three months,
visa free or as
visa holders
(Entry-exit pro-
posal, Articles 11
and 12)

10 fingerprints

of third-country
nationals who are
at least 12 years
old (entry/exit pro-
posal, Article 12)
Border, visa and
immigration au-
thorities (En-
try-exit proposal,
Article 7).

Law enforcement
authorities (follow-
ing an evaluation
two years after
entry into force,
Entry-exit pro-

and 15-22) posal, Article 46)
c Depends on the Maximum Asylum seek- 181 days for
S type of alert, maxi- five years (VIS ers maximum exiting persons
‘g:; mum three years Regulation, 10 years; irreqular and five years
‘@ and possibility to Article 23) immigrants maxi- for over-stayers
E prolong (SIS Il Requ- mum 18 months  (Entry-exit pro-
8 lation, Article 29) (Eurodac, Arti- posal, Article 20)

cles 12 and 16)
Source: FRA, 2014

Registered
Travellers Pro-
gramme (RTP)

Frequent travel-
lers who benefit
from simplified
border checks
(RTP proposal,
Article 13)

Four fingerprints
of persons who
are at least

12 years old
(RTP proposal,
Articles 5 and 8)
Visa and border
authorities of
any Member
State (RTP
proposal, Arti-
cles 3(8) and 23)

Maximum
five years
(RTP proposal,
Article 34)
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Outlook

The purpose of Eurosur, the European border surveillance system, includes protecting
and saving the lives of migrants. The implementation of the Eurosur Regulation, begun
in December 2013, will show whether it will serve only to control immigration or opera-
tional, technical and financial aspects will be put in place so that it can live up to its life-
saving commitments. These would include concrete guidance comprised in the Eurosur
handbook, to be adopted by the European Commission. Statistics on persons rescued at
sea will help monitor Eurosur’s lifesaving commitments.

An additional challenge for the upcoming years is developing ways for assessing how the
use of modern technologies in border management affects fundamental rights. Victims
of data protection violations generally face difficulties in accessing remedies, as the FRA
report on Access to data protection remedies in EU Member States referred to in this
chapter shows. Because thirdcountry nationals have even less access to legal assistance
in complaint processes than EU citizens, they are in a particularly vulnerable situation.
Provided they can raise the necessary resources, civil society organisations could be
expected to focus increasingly on the implementation of fundamental rights safeguards
in VIS and SIS 1. They might also be expected to act as intermediaries so that victims of
fundamental rights violations can make effective use of complaint mechanisms.

Discussions on the smart border proposals will continue, most likely accompanied by calls
for an adequate assessment of their impact on fundamental rights in terms of opportuni-
ties and risks. Adequate safeguards to ensure fundamental rights are needed, since all
thirdcountry nationals coming for a shortstay visit will be included in the EU’s largescale
databases. Through ‘privacy by design’, improved technologies may address some con-
cerns. To reduce the risk of wrongly labelling somebody in the entry/exit system as an
overstayer, it will be increasingly important that exit registration can function not only
at air borders but also at land and sea borders. Safequards should also ensure that, if the
thirdcountry national has legal permission to stay, the system is updated.

EU Member States will increasingly have to consider

FRA PUBLICATION fundamental rights implications when implementing

EU solidarity and Frontex: fundamental rights
challenges, August 2013, http://fra.europa.eu/
en/publication/2013/eu-solidarity-and-fron-
tex-fundamental-rights-challenges

visa policies. For example, applicants may more and
more demand better explanations of why their visas
have been refused, so that they can exercise their
right to appeal.
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Information society, respect for
private life and data protection

Spotlight on the mass

surveillance that sparked Key developments in the area of information
global concern society, respect for private life and data protection

Beginning in June 2013, United States
National Security Agency (NSA) con-
tractor Edward Snowden leaked docu-
ments to several media outlets, revealing
operational details of global surveillance

- Revelations of mass surveillance reverberate
across the areas of information society, privacy
and data protection. These revelations cause
civil society organisations to protest and call

programmes carried out by the NSA and for better protection;'they also incite EU.and

by the United Kingdom's Government EU Member State policy makers a.nd Ieglslat.ors

Communications Headquarters (GCHQ). Of to gdopt more robust measures, tighten legis-

particular interest in the EU, the global pro- Iatl\{e protection and propose greater data pro-

grammes targets included EU institutions and tection safeguards.

Member States’ embassies.

As a result of the revelations, the UN General

Just weeks before these revelations sent shock- Assembly adopts an unprecedented text on

waves across the EU and the globe, the United the protection of privacy.

Nations Special Rapporteur on the promotion

and protection of the right to freedom of opinion

and expression, noting this gap between rapidly
evolving technologies and current laws safe-
guarding the right to privacy, pointed out specific
shortcomings, such as a lack of judicial oversight
of surveillance measures (see FRA Annual report
2013, Chapter 10).2 The UN General Assembly,

The revelations - which are made while the EU
is in the midst of its biggest data protection
legislation reform in 20 years - make clear that
the fundamental rights protection in the digital
world needs greater attention.

echoing the calls of the UN Special Rapporteur, » The European Parliament adopts its report on
asked member states to review their legislation the data protection reform package, but the
on such surveillance to ensure that it was aligned reform is delayed in the Council of the

with their international human rights obligations. It European Union.

adopted a resolution on the right to privacy in the
digital age in December 2013.22

As media published the first revelations, the Council of Europe Committee of
Ministers adopted a Declaration on Risks to Fundamental Rights stemming from Digital
Tracking and other Surveillance Technologies. The declaration said: “legislation allowing
broad surveillance of citizens can be found contrary to the right to respect of private
life. These capabilities and practices can have a chilling effect on citizen participation in
social, cultural and political life and, in the longer term, could have damaging effects on
democracy.”s 0n 24 October 2013, the Council of Europe Commissioner for Human Rights
published a human rights comment?4 highlighting the threats to human rights and the
right to privacy when secret surveillance spreads. In addition, ministers responsible for
media and information society adopted a political declaration in November 2013, under-
lining that “any [...] surveillance for the purpose of the protection of national security
must be done in compliance with existing human rights and rule of law requirements”.?

Table 3 details the most publicised surveillance programmes, but subsequent revelations
made clear that these represent just the ‘tip of the iceberg’.2
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Table 3:

Name of the
programme

PRISM

XKeyscore

Upstream

Bullrun

MUSCULAR

Tempora

Edgehill

Main surveillance programmes

Description of alleged programme

Provides the NSA with direct access to the central servers of nine leading Unit-
ed States internet companies, allowing them to collect customer material including
search histories, the contents of emails, file transfers and live chats.

Allows NSA analysts to search, without prior authorisation, through vast databases
containing emails, online chats and the browsing histories of millions of internet users,
as well as their metadata.

Collection programmes operated by the NSA, consisting of warrantless wiretapping of
cable-bound internet traffic.

Decryption programme run by the NSA in an effort to break through widely used en-
cryption technologies, allowing the NSA to circumvent encryption used by millions of
people in their online transactions and emails.

Joint programme operated by the NSA and GCHQ to intercept, from private links, data
traffic flowing between major platforms such as Yahoo, Google, Microsoft Hotmail and
Windows Live Messenger.

Upstream surveillance activity allowing GCHQ to access large fibre optic cables that
carry huge amounts of internet users’ private communications and then share them
with the NSA.

Decryption programme, operated by GCHQ, intended to decode encrypted traffic used
by companies to provide remote access to their systems.

Sources: Moraes, C. (2013), Working Document 1 on the US and EU surveillance programmes and their impact on
EU citizens’ fundamental rights, PE524.799v01-00, Brussels, 11 December 2013; Bowden, C. (2013), The
US surveillance programmes and their impact on EU citizens’ fundamental rights, study for the European
Parliament, PE 474.405, Brussels, September 2013

Table 4:

Body

European
Commission

European
Commission

European
Parliament

European
Parliament

Council of the
European Union

European
Commission

The European Parliament, European Commission and Council of the European Union
reacted promptly to the Snowden revelations, taking a number of steps that expressed
concern about the mass surveillance programme, sought clarification and worked to
rebuild trust, for example, in data flows.

Key EU documents adopted in the aftermath of the mass-surveillance revelations

Title

10 June 2013 - Vice-President Viviane Reding requests expla-
nations of and clarifications on the PRISM programme

Reference

19 June 2013 - Vice-President Viviane Reding and Commission-
er Cecilia Malmstrém send a letter to US authorities expressing
their concerns about the consequences of US surveillance pro-
grammes for the fundamental rights protection of Europeans

Resolution of 4 July 2013 on the US NSA surveillance pro-
gramme, surveillance bodies in various Member States and
their impact on EU citizens’ privacy

P7_TA(2013)0322

Resolution of 23 October 2013 on the suspension of the TFTP
agreement as a result of US NSA surveillance

P7_TA(2013)0449

Report of 27 November 2013 on the findings by the EU
Co-chairs of the ad hoc EU-US Working Group on Data
Protection

16987/13

Communication from the Commission to the European Parlia-
ment and the Council: Rebuilding trust in EU-US data flows

COM(2013) 846 final
of 27 November 2013
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Body Title Reference
European Communication from the Commission to the European Parlia- ~ COM(2013) 847 final
Commission ment and the Council on the functioning of the Safe Harbour of 27 November 2013

from the perspective of EU citizens and companies established
in the EU
European Communication from the Commission to the European Parlia- ~ COM(2013) 843 final
Commission ment and the Council on the joint report from the Commission  of 27 November 2013
and the US Treasury Department regarding the value of TFTP
provided data
European Draft report of 8 January 2014 on the US NSA surveillance PE526.085v02-00
Parliament programme, surveillance bodies in various Member States and

their impact on EU citizens’ fundamental rights and on transat-
lantic cooperation in justice and home affairs

Source: FRA, 2013

Spotlight on the fight against cybercrime

The EU adopted a number of policy initiatives in 2013 aimed at strengthening the fight
against cybercrime. In @ majority of cases, criminal activities conducted online result
in infringements of human rights and fundamental freedoms. The EU cybersecurity
strategy, adopted on 7 February 2013, sets out as one of its main principles the protec-
tion of fundamental rights, freedom of expression, personal data and privacy, and it
expresses the view that ‘individuals’ rights cannot be secured without safe networks and
systems’. At the same time, the strategy states that ‘cybersecurity can only be sound and
effective if it is based on fundamental rights and freedoms as enshrined in the Charter
of Fundamental Rights of the European Union and the EU core values’.

Some clear examples of violations of human rights and fundamental freedoms by
criminal activities carried out online are the production and dissemination of child sexual
abuse content, which is a gross violation of the children’s rights, and also intrusions
into IT systems, which in most cases has a direct impact on users’ privacy and/or result
in data breaches.

To step up the fight against cybercrime, with the objective of better protecting citi-
zens’ fundamental rights, the EU legislature adopted, on 12 August 2013, a directive on
attacks against information systems. This directive complements the already adopted
Directive 2011/93/EU of 13 December 2011, which introduced common measures against
the sexual abuse and sexual exploitation of children and child pornography.

Furthermore, the European Cybercrime Centre
(EC3) was created in January 2013 within Europol,
becoming the European focal point in the fight
against cybercrime, with the main task of assisting in
and coordinating cross-border cybercrime investiga-

FRA PUBLICATION

Jewish people’s experience of discrimination and
hate crime in European Union Member States,
November 2013, available in Dutch, English,

tions in the following three priority areas: intrusion,
child sexual abuse online and payment card fraud.

The findings of three wide-scale FRA surveys on
lesbian, gay, bisexual and transgender (LGBT)
people, violence against women and antisemitism
reveal that online manifestations of hate crime are

French, German, Hebrew, Hungarian, Italian,
Latvian and Swedish at: http://fra.europa.eu/
en/publication/2013/jewish-peoples-experi-
ence-discrimination-and-hate-crime-europe-
an-union-member

an increasingly serious problem, as the internet can be used as a platform for hate
and harassment. The anonymity the internet affords may lead some users to publish

offensive material online.
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FRA ACTIVITY

Tackling cyberhate

The FRA organised its annual fundamental rights
conference for 2013 on the subject of hate crime,
including a workshop dedicated to cyberhate.
The conference workshop, held in Vilnius on
12-13 November 2013,  discussed  problems
related to the rise of cyberhate, the challenges
in combating it, good practices and possible
solutions. Key points raised include the need to
strengthen education, training and cyberliteracy
for all actors, including law enforcement,
users, companies and governments, as well as
enhancing transparency and reporting in order
to raise awareness. This could be achieved by
reducing the anonymity of users while ensuring
data protection. As online hate speech is a global
problem, a common approach is needed. The
differences in legislation and the criminal
codes’ definitions should be harmonised, so
that victims are all treated on equal terms.
Minimum standards on what is absolutely not
allowed should also be set. Other suggestions
concerned the development of mechanisms to
report unwanted content that go beyond the
legal prosecution of hate speech. To raise young
people’s awareness and respond to the challenge
of impunity, participants strongly suggested
establishing cyber-actors in law enforcement
within private services and content and platform
providers, such as an ombudsman for Facebook.
Good practices reported include child helplines
in the United Kingdom, dedicated police officers
for cyberhate in Finland, awareness-raising
campaigns in Denmark and a Belgian Federal
Police unit working in schools and engaging with
potential victims.

Outlook

The findings of the FRA EU LGBT survey?” showed
that, in the 12 months prior to the survey, one in five
(19 %) of all respondents were victims of harass-
ment, which they thought happened in part or
completely because they were perceived to
be LGBT.2® Almost onein1o (9 %) of the most
recent incidents of hate-motivated harassment and
6 % of the most serious experiences of discrimina-
tion happened online.>

Data from the FRA survey on gender-based
violence against women3® show that one in 10
(11 %) women in the EU has been a victim of
cyberharassment at least once since the age of 15,
and 5 % were victims of cyberharassment in the
12 months before the survey. The risk of women
aged 18-29 becoming the target of threatening
or offensive advances on the internet is twice
as high as it is for women aged 40-49 and more
than three times higher than it is for women
aged 50-59. Based on the FRA survey, 5 % of
women in the EU have experienced one or more
forms of cyberstalking3' since the age of 15, and
2 % did so in the 12 months preceding the survey.
Taking the victim’s age into consideration, the
12-month rates vary from 4 % among 18-29 year
olds to 0.3 % among women aged 60 and over.

The FRA survey on discrimination and hate crimes
against Jews3? indicates, similarly, that victims see
online antisemitism as a serious problem. Three
quarters of all respondents (75 %) view it as either
‘a very big’ or a ‘fairly big problem’, and almost as
many (73 %) believe it has increased over the past five
years. Overall, 10 % of respondents have experienced
offensive or threatening antisemitic comments made
about them on the internet.

The mass surveillance scandal that affected users’ confidence in the internet and violated
their privacy will influence policy development in 2014. How users’ trust in information
technologies and communications will be restored will dominate the debates linked
to the information society, privacy and data protection. The Snowden revelations will
necessarily resultin calls for enhanced fundamental rights compliance in any discussions
linked to internet governance. Followup initiatives, launched in 2013, will necessitate
increased involvement of policy makers and the private sector, with private sector actors
needing to engage more in fundamental rights enforcement.

At EU level, the data protection reform package will remain high on the EU legislature’s
agenda. The Council of the European Union and the postelection European Parliament
will need to enter negotiations quickly to make it possible to adopt the reform by the
end of 2014. (JEU judgments will also continue to provide guidance on how to amend
legislation; those issued on the Data Retention Directive directly affected data protection
safeguards and also clarified the independence required of data protection authorities.



The rights of the child and the

protection of children

Spotlight on domestic violence
and sexual abuse

The EU has taken astep towards better
protection of domestic violence victims,
including children, by guaranteeing that from
January 2015 restraining measures against
perpetrators are effective across the EU and
not just in the Member State in which they
are issued. This new order3: will complement
the "European protection order’, adopted in
December 2011, extending its application
from criminal to civil matters (see FRA Annual
report 2013, Chapter 9).

A wider ratification of the Council of Europe
Convention on the protection of children against
sexual exploitation and sexual abuse, known as
the Lanzarote Convention,3 represents another
accomplishment. So far, 18 EU Member States
have ratified it: Austria, Belgium, Bulgaria,
Croatia, Denmark, Finland, France, Greece,
Luxembourg, Malta, the Netherlands, Portugal,
Romania and Spain before 2013, as well as Italy,
Lithuania, Slovenia and Sweden during the year.

The Council of Europe Convention on preventing
and combating violence against women and
domestic violence, known as the Istanbul
Convention,* has not yet reached the minimum
number of ratifications to enter into force. Only
three EU Member States have ratified the conven-
tion, Austria, Italy and Portugal, all during 2013.

The FRA survey, which is based on interviews with
42,000 women across the EU, also highlights chil-
dren’s direct exposure to domestic violence and
their risk of victimisation later in life. In connection
with this, 41 % of violent incidences against mothers
are witnessed by at least one child. Moreover, 7 %
of women who had a current or previous partnership
and had experienced violence in their partnership
reported threats by a partner that they would take
the children away. In 3 % of the cases, the partner
threatened to hurt the children, and 3 % of the
women state that the partner actually did so.

Women’s perception of whether violence against
women is common in their country is closely

Key developments in the area of
children’s rights

- The European Commission adopts
a recommendation providing EU Member
States with a common framework to act
against child poverty.

The deadlines for transposing the Human
Trafficking Directive and the Directive on
sexual abuse, sexual exploitation and child
pornography are reached in 2013. During
2012 and 2013, a majority of EU Member

States reform civil and criminal law, thereby
affecting the way children access justice.

The EU continues to adopt measures against
violence against women and girls, such as
the Regulation on mutual recognition of

protection measures and the Communication

on the elimination of female genital
mutilation.

- Justice systems in EU Member States are not
properly responding to the specific needs and

rights of children in criminal and civil
proceedings.

FRA ACTIVITY

Asking women about their
experiences of violence during
childhood

Women in all EU Member States were asked about
their experiences of violence during childhood in
a FRA survey. The results show that 27 % of wom-
en have experienced some form of physical abuse
in childhood at the hands of an adult, and just over
one in 10 women (12 %) has experienced some
form of sexual abuse by an adult before she was
15 years old. This corresponds to 21 million women
in the European Union.
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Figure 2: Childhood experience of any physical or sexual violence before the age of 15 (%)

Source: FRA (2012), Gender-based violence against women survey data set
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connected to their personal experiences of domestic or non-partner violence, their
awareness of other women who are victims of violence, and their awareness of cam-
paigns addressing violence against women. The interplay between these factors needs
to be taken into account when interpreting data from the different EU Member States.

December 2013 was the deadline for EU Member States to transpose the Directive on
sexual abuse and exploitation and child pornography into national law.3¢ Thus, 2013
continued to witness criminal law reforms in the area of sexual abuse, domestic violence,
child pornography and sex tourism in Member States such as Austria, Germany, Hungary,
Italy, Latvia and the Netherlands. Other Member States, such as Lithuania, Poland and
Spain, are still discussing draft proposals.

Spotlight on bullying

Cyberbullying is another common threat to children’s well-being, with severe effects that
can lead to self-harm. Cyberbullying is understood as a form of bullying that takes place
using electronic technology. Examples of cyberbullying include mean text messages
or emails, rumours sent by email or posted on social networking sites, and embar-
rassing pictures, videos, websites or fake profiles. During 2013, a few cases of suicide
appeared in the media in several EU Member States, such as in Italy, where in May 2013
3 14-year-old girl from Novara committed suicide after some offensive videos were
posted online. Bullying is not limited to the internet, being widespread also in schools.
To raise awareness of the very serious effects of this phenomenon, members of the
European Parliament called for the establishment of a European Day against Bullying
and School Violence in January 201337

FRA conducted the first ever online EU-wide survey to establish an accurate picture of
the lives of lesbian, gay, bisexual and transgender (LGBT) people and their experiences



Key legal and policy developments in 2013

with regard to fundamental rights.3® A total of 93,079 LGBT persons took part in the
survey. Asked about their experiences during childhood, more than eight in 10 respond-
ents in each LGBT subgroup and in each EU Member State have witnessed negative
comments or conduct during their schooling because
a schoolmate was perceived to be LGBT; in other
words, in all EU Member States more than 80 % of
LBGT people surveyed have heard or seen negative

FRA PUBLICATION

Factsheet: ~ LGBT  persons’ experiences  of

comments or conduct towards a peer perceived to
be lesbian, gay, bisexual or transgender (Figure 3).

Two thirds (68 %) of all respondents who answered
the question say these comments or this conduct

discrimination and hate crime in the EU and Croa-
tia, May 2013, available in 21 EU languages at:
http://fra.europa.eu/en/publication/2013/
Igbt-persons-experiences-discrimina-
tion-and-hate-crime-eu-and-croatia

has occurred often or always during their schooling

before the age of 18. The highest rates are in

Bulgaria, Cyprus, Greece, Ireland, Malta, Spain and the United Kingdom 3° Two thirds
(67 %) of all respondents say they often or always hid or disquised the fact that they
were LGBT during their schooling.

Figure 3: Heard or seen negative comments or conduct because a schoolmate/peer was perceived to
be L, G, B or T at school before the age of 18, by EU Member State and by LGBT group (%)
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Note:  Answers include rarely, ‘often” and ‘always"
Source: FRA (2012), EU LGBT survey
Outlook

Translating the European Commission’s recommendation on child poverty into reality at
national level will be a challenge, especially in EU Member States that are still struggling
with the impact of the economic crisis. Member States will need to reassess their policies
addressing child welfare in all its aspects - material deprivation and access to education,
health and social services - to ensure that they are in the best interests of the child, in
line with the United Nations Convention of the Rights of the Child and the EU Charter on
Fundamental Rights. The economic upturn that may be reaching some Member States
should allow policies that improve child welfare provisions, especially for those children
in vulnerable situations, such as asylum seekers, irregular migrants and Roma.

EU Member States had to transpose two important directives into national law in 2013,
one on trafficking, sexual abuse and exploitation and one on child pornography. These
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directives improve the way that justice systems respond to child victims of or witnesses
to crimes. The implementation of this new legal framework will require policy and skills
training in 2014 and beyond.

The EU Victims’ Directive, the eventual adoption of a directive dealing with the protection
of children suspected or accused in criminal proceedings and a common framework for
child protection will also spark developments at national level. EU Member States will be
required to adapt their criminal law provisions and child protection systems while also
ensuring that the Council of Europe Guidelines on childfriendly justice are fully taken into
account. Several upcoming European Commission and FRA studies on children and justice
will help identify challenges and promising practices and will further guide nationallevel
improvements. Collecting data regarding children and justice, as well as in other child
rights’ fields, remains fundamental to effectively address violations of children’s rights.

More EU Member States should ratify the third protocol to the Convention on the Rights
of the Child, which entered into force in April 2014, to allow children to bring individual
claims of human rights violations against their countries.



Equality and non-discrimination

Spotlight on discrimination

hindering full participation in Key developments in the area of
society equality and non-discrimination

Discrimination often results in exclusion
from active participation in many areas of
life, erecting barriers that prevent many
people from participating in society on an
equal and non-discriminatory footing. This
happens to ethnic, religious, national or
sexual minorities or migrants, for instance,
in the areas of healthcare, education,
employment and housing, as FRA evi-

The legislative package for the EU Structural
Funds is adopted. It includes thematic ex ante
conditionality on Roma inclusion and general
ex ante conditionality on Member States’
administrative capacity for the
implementation and application of Union
anti-discrimination law and policy.

dence consistently shows. The new EU programme for Rights, Equality
and Citizenship was adopted in December

Examples include transgender persons in 2013 for the period 2014-2020. The

some EU Member States, who often have to programme will promote fundamental rights,

meet a complex and lengthy set of legally combating all forms of discrimination and

prescribed criteria before gender markers in fighting racism. It will also continue to

official documents can be changed, as FRA has provide funding for Roma inclusion.

documented.#' Such criteria include proof of
a medical or psychological diagnosis of trans-
sexuality or gender dysphoria/transgenderism.
Without such documentation, transgender
persons may face difficulties when they want

Discussions on the proposed Horizontal
Directive continue to stall.

to participate in simple daily activities that » The European Access'b'“t)’ Act, covering :

require identity documents. access to goods and services for persons with
disabilities and elderly persons, is still under

Other barriers to participation stem from stig- preparation.

matisation and negative stereotyping, leading to

fear of verbal or physical attack. Nearly half of « The European Parliament’s Committee on Civil

all respondents in the EU LGBT survey considered Liberties, Justice and Home Affairs (LIBE

offensive language about LGBT people by politi- Committee) argues that the EU lacks

cians to be fairly or very widespread in the country a comprehensive policy to protect fully the

where they live.42 Similarly, FRA’s survey of Jewish fundamental rights of LGBT and
persons in the EU shows that, on average, more intersex persons.

than half the respondents consider antisemitic
comments made in the media and by politicians
to be a problem in the country where they live.4

The survey data also show that many people avoid certain events, places or locations in
their local area or neighbourhood because they fear being harassed or attacked. Nearly
half of Jewish respondents who have been

a victim of an antisemitic incident in the “It is important to recognise the legal capacity of persons
past 12 months say they avoid certain with disabilities in public and political life. This means
places because they do not feel safe there that the person’s decision-making ability cannot be used
as aJew. Similarly, half the LGBT survey to justify any exclusion of persons with disabilities from

respondents said they avoid certain places exercising their political rights.

or locations for fear of assault, threat or CRPD Committee (2013), Draft General Comment on Article 12 of the

Convention: Equal recognition before the law, 25 November 2013,
harassment because they are LGBT. paragraph 44, available at: www.ohchr.org/EN/HRBodies/CRPD/
Pages/DGCArticles12Andg.aspx
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FRA PUBLICATIONS

EU LGBT survey - European Union lesbian, gay,
bisexual and transgender survey - Results at
a glance, May 2013, available in English, French
and German, http://fra.europa.eu/en/publica-
tion/2013/eu-lgbt-survey-european-union-les-
bian-gay-bisexual-and-transgender-survey-re-
sults

Discrimination and hate crime against Jews in
EU Member States: experiences and percep-
tions of antisemitism, November 2013, http://
fra.europa.eu/en/publication/2013/discrim-
ination-and-hate-crime-against-jews-eu-
member-states-experiences-and

FRA PUBLICATIONS

Inequalities and multiple discrimination in access
to and quality of healthcare, March 2013,
http://fra.europa.eu/en/publication/2013/
inequalities-discrimination-healthcare;

Factsheet: Inequalities and multiple discrimination
in access to and quality of healthcare, March 2013,
available in 20 EU languages at: http://fra.eu-
ropa.eu/en/publication/2013/factsheet-in-
equalities-and-multiple-discrimination-ac-
cess-and-quality-healthcare

EASY READ - How people are treated differently
in healthcare, March 2013, http://fra.europa.
eu/en/publication/2013/how-people-
are-treated-differently-healthcare

The European Institute for Gender Equality launched
its report on the state of gender equality in the
EU (excluding Croatia) in June.44 Using the Gender
Equality Index, a statistical tool to measure achieve-
ments in the area of gender equality over time, the
key finding shows that Member States have not
managed to overcome gender gaps. On ascale
where 1 stands for no gender equality and 100 for full
equality, EU Member States scored 54 on average.
The EU is still far from being a gender-equal society.

The biggest gender gap is within the area of power,
where the EU scores a mere 38, the results show. This
means that women are greatly under-represented
in decision-making positions, despite the fact that
they make up nearly half the workforce and account
for more than half of tertiary-level graduates. The
second-largest gap identified is in time spent on
unpaid caring and domestic activities, where the
average score is 38.8, meaning that women spend
considerably more time on such activities than men.*

For persons with disabilities, evidence collected
by FRA in 2013 highlights that the lack of acces-
sible information, the absence of training for public
authorities, physical barriers preventing access to
and effective use of buildings and services, and the
absence of mechanisms through which the voices of
persons with disabilities can reach decision makers
all serve to create obstacles to participation.®

Persons with disabilities also face legal hurdles that pre-
vent them from participating in political and social life.
This is particularly the case for those with psychosocial
or intellectual disabilities who have been deprived of

legal capacity, that is the law’s recognition of a person’s right to make decisions for him-
or herself. This happens despite the CRPD Committee’s insistence that State Parties to the
Convention “ensure that persons with disabilities, including persons who are currently under
guardianship or trusteeship, can exercise their right to vote and participate in public life."s”

FRA ACTIVITY

Increasing the participation of persons with disabilities in political
and social life - legal capacity and participation in elections

In July 2013, FRA published a report that underlines the gap between the promise
of Article 12 of the CRPD, on equal recognition of persons with disabilities before
the law, and the reality that persons with disabilities currently face in the EU. The
report, Legal capacity of persons with mental health problems and persons with
intellectual disabilities, shows that, in a majority of EU Member States, legal frame-
works allow some persons with disabilities to be deprived of their legal capacity
in certain circumstances, despite the shift outlined in the CRPD from substituted to
supported decision making. These national legal frameworks are, however, under-
going a transformation, as legal capacity is reframed in terms of the support that
persons with disabilities may need to make decisions.
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Key legal and policy developments in 2013

To support reform processes at the national level, FRA brought together legal
experts from government ministries across the EU Member States in October to
discuss how to give supported decision making a clear and effective legislative
basis. The seminar, organised by FRA in partnership with the Irish Department of
Justice and Equality, the Irish Human Rights Commission and the Irish Equality Au-
thority, focused on the steps that must be taken to build a coherent legislative
agenda to move successfully to supported decision making.

FRA's preliminary findings on the political participation of persons with disabilities
indicate that many of them confront legal and practical barriers to exercising the
right to vote. This can deprive them of the opportunity to participate in an essential
component of democratic societies. FRA’s work in this area consists of developing
indicators on the political participation of people with disabilities to measure the
extent to which they are enabled to participate in political life, particularly through
voting and standing for elections.

For more information see: FRA, 2013, Political participation of persons with disabilities,
http.//fra.europa.eu/en/project/2013/political-participation-persons-disabilities

“The implementation of the priorities financed
by the ESF should contribute to countering
discrimination based on sex, racial or ethnic

FRA PUBLICATIONS

Legal capacity of persons with intellectual disabilities
and persons with mental health problems,
July 2013, available in English and French at:
http://fra.europa.eu/en/publication/2013/legal-
capacity-persons-intellectual-disabili-
ties-and-persons-mental-health-problems;

EASY READ -Laws about being able to make important
decisions for yourself, September 2013, http://fra.
europa.eu/en/publication/2013/laws-about-be-
ing-able-make-important-decisions-yourself

origin, religion or belief, disability, age or sexual
orientation by paying particular attention

to those facing multiple discriminations;
discrimination on the grounds of sex should

be interpreted in a broad sense so as to cover
other gender-related aspects in line with the
jurisprudence of the Court of Justice of the
European Union. The ESF should support the
fulfilment of the obligation under the UN [CRPD]
with regard inter alia to education, work and

employment and accessibility. The ESF should
also promote the transition from institutional
to community-based care. The ESF should
not support any action that contributes to
segregation or to social exclusion.”

Spotlight on the EU structural funds
deployed in countering discrimination

European Parliament (2013), Resolution of 20 Novem-
ber 2013 on the proposal for a regulation of the Euro-
pean Parliament and of the Council on the European
Social Fund and repealing Regulation (EC) No. 1081/2006,
P7_TA(2013)0483, Strasbourg, 20 November 2013

The legislative package for the European Union
Structural Funds for the period 2014-2020 was adopted
in December 2013.4% These funds, totalling €325 billion,
are the EU’s principal investment tool for delivering Europe 2020 goals, including the
reduction of social exclusion and creating economic growth and jobs.4

The regulations governing several specific funds make specific reference to furthering
equality and non-discrimination. For the first time, the European Social Fund (ESF), which
accounts for 23 % of the total Structural Funds budget, will include a specific focus on
fighting discrimination on the grounds of sex, racial or ethnic origin, religion or belief,
disability, age or sexual orientation, or those covered by Article 10 of the Treaty on the
Functioning of the European Union, in addition to promoting employment and inclusion.s®

Of the more than €74 billion of ESF funds to be distributed over the seven-year financing
period, at least 20 % will be allocated to social inclusion and €3 billion to the Youth
Employment Initiative in regions with youth unemployment rates exceeding 25 %.5'

Particularly important to the area of equality and non-discrimination is the inclusion of
the requirement for EU Member States to show that they have the relevant legal and
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Table 5:  Common provisions on European funds: selected general and thematic ex ante conditionalities

Area Ex ante conditionality

Antidiscrimination

Gender

Disability

Administrative capacity to implement and apply EU antidiscrimi-
nation law and policy in the field of European Structural and
Investment (ESI) funds

Administrative capacity to implement and apply EU gender
equality law and policy in the field of ESI funds

Administrative capacity to implement and apply the United Na-
tions Convention on the Rights of Persons with Disabilities in the
field of ESI funds in accordance with Council Decision 2010/48/EC

Thematic objective Ex ante conditionality

The existence and implementation of a national strategic policy

Promoting social inclusion, countering  framework for poverty reduction aiming at the active inclusion
poverty and any discrimination of persons excluded from the labour market in the light of the

Promoting sustainable and quality em-
ployment and supporting labour mobility
ESF: Active and healthy ageing

employment guidelines

Active ageing policies designed in the light of the employment
guidelines

Source: Regulation (EU) No. 1303/2013 of the European Parliament and of the Council of 17 December 2013 laying
down common provisions on the European Regional Development Fund, the European Social Fund, the
Cohesion Fund, the European Agricultural Fund for Rural Development and the European Maritime and
Fisheries Fund covered by the Common Strategic Framework and laying down general provisions on the
European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing Council
Regulation (EC) No. 1083/2006, OJ L 347, 20/12/2013, pp. 320-469, Article 19 and Annex XI

policy instruments and measures in place before they can apply for funding, including
on antidiscrimination, gender and disability. The move to require such ‘ex ante con-
ditionalities” in these three areas reverses a previous Council of the European Union
decision removing them.s

Before funds can be allocated, the European Commission must assess that a number of
criteria attached to each conditionality have been fulfilled. Regarding antidiscrimination,
for example, EU Member States must meet certain criteria, including arranging that
the bodies that promote equal treatment shall be involved in programme preparation
and implementation.s3 Particularly important in the context of disability, children and
older people are the criteria for fulfilment attached to the objective of promoting social
inclusion, combating poverty and any discrimination, which include “measures for the
shift from institutional to community based care”. Table 5 presents a summary of the
relevant ex ante conditionalities.

In addition, the Rights, Equality and Citizenship Programme was adopted in December
for the period 2014-2020.5 The programme will contribute to fighting discrimination on
all the grounds listed in Article 21 of the Charter of Fundamental Rights, namely sex,
race, colour, ethnic or social origin, genetic features, language, religion or belief, political
or any other opinion, membership of a national minority, property, birth, disability, age
or sexual orientation. The funds available amount to €439,473,000, merging three pro-
grammes: Fundamental Rights and EU Citizenship;5s Daphne IlI;5¢ and two chapters of
the Progress programme.s’?


http://www.europarl.europa.eu/charter/default_en.htm

Key legal and policy developments in 2013

Outlook FRA PUBLICATION
The European Commission’s report on the imple-
mentation of the Employment Equality Directive
and the Racial Equality Directive will give new
impetus to EU Member .States t,o ensure jchgt they http://fra.europa.eu/en/opinion/2013/fra-opin-
offer adequate protection against discrimination ion-situation-equality-european-union-
and unequal treatment. This could lead to a revision 10-years-initial-implementation-equality

of national policies and instruments pertaining to

equality and non-discrimination.

FRA opinion on the situation of equality in the Eu-
ropean Union 10 years on from initial implemen-
tation of the equality directives, October 2013,

The impact of the economic crisis will continue to affect the ability of persons in vul-
nerable situations to participate fully in social life in a number of Member States. The
reformed cohesion policy will make available up to €351.8 billion for delivering on Europe
2020 goals, which include reducing poverty and social exclusion. However, the ability of
all those living in the EU to participate fully and equally is also likely to be affected by
the pace of progress on key legislative and policy developments, such as the Horizontal
Directive and the Accessibility Act.

After meeting for the first time in 2013, the EUlevel CRPD monitoring framework set up
under the Convention’s Article 33 (2) will build up its activities in 2014. In particular, it
will prepare a work programme and take steps to ensure public access to key documents
and information about the work of the framework, which is composed of the European
Parliament, the European Commission, the European Ombudsman, FRA and the European
Disability Forum representing civil society.
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Racism, xenophobia and related

intolerance

Spotlight on racism,
xenophobia and
related intolerance
again topping
political agenda

Black ministers of state com-
pared to apes; a centrist mayor
saying in public that maybe
Hitler did not kill enough gens du
voyage; Members of Parliament
claiming that Zionists financed
and organised the Holocaust; the
scapegoating of Roma, asylum
seekers, refugees, migrants and
members of ethnic and religious
minorities for the ills of society;
murders motivated by racist
and extremist considerations:
all these elements contributed
to putting racism, xenophobia
and related intolerance back on
the political agenda of the EU and
its Member States in 2013. These
issues are increasingly discussed
within a broader context of ‘hate
crime’ (see FRA Annual report 2013,
Chapters 5, 7 and 9).

The fight against racism, xenophobia
and related intolerance gained
political attention at the highest
level in January. The Irish Presidency
of the Council of the European Union
then hosted an informal meeting of
Justice and Home Affairs Ministers on
EU action to counter hate crime, racism,
antisemitism and xenophobia, drawing
on FRA evidence presented by FRA's

Key developments in the area of racism,
xenophobia and related intolerance

Racism, xenophobia and related intolerance
return to the top of the political agendas of
the EU, its institutions and its Member States.

Murders motivated by racism and extremism
are committed in a number of Member States.

Elements of racist and extremist ideology are
openly expressed in the public sphere in
some Member States.

Member States take steps to ban extremist
parties or groups.

All 28 Member States sign the Rome
Declaration on diversity and the fight
against racism.

Discriminatory ethnic profiling continues in
some Member States, including in the context
of immigration checks.

Few changes take place in the status of
official mechanisms of data collection on
racist and related crime.

The Council of the European Union urges
Member States and the European Commission
to take more effective action to counter hate
crime, including that motivated by racism.

director. This meeting set the stage for the year to come, focusing the attention of
political leaders on their duty to counter these phenomena.

The European Parliament further called on “Member States to take all appropriate meas-
ures to encourage the reporting of hate crimes and of every racist and xenophobic crime
and to ensure adequate protection for people who report crimes and for the victims
of racist and xenophobic crime” in Marchs® (see FRA Annual report 2013, Chapter o, for
more information on the rights of victims of hate crime).
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Key legal and policy developments in 2013

The Council of the European Union focused attention on the need for more concrete
actions to be developed to “counter extreme forms of intolerance, such as racism,
anti-Semitism, xenophobia and homophobia”? in its June conclusions on fundamental
rights and the rule of law.

In July, the European Court of Human Rights (ECtHR) issued a factsheet citing a number of
cases where it ruled speech of a racist, xenophobic, antisemitic or aggressively nation-
alist nature and speech discriminating against minorities and immigrants to be “offensive
and contrary” to the European Convention on Human Rights (ECHR).% The court is careful
to distinguish in its findings between, on the one hand, genuine and serious incitement
to extremism and, on the other hand, the right of individuals (including journalists and
politicians) to express their views freely even if they offend, shock or disturb others.

The United Nations Committee on the Elimination of Racial Discrimination (CERD) called
upon states to give due attention to all manifestations of racist hate speech and take
effective measures to combat them, in its general recommendation on combating racist
hate speech issued in September."

In a similar development, ministers of 17 EU Member States met in Rome in September
to condemn the stream of racist abuse directed at Cécile Kyenge, Italy’s first minister
of African origin. Highlighting the special responsibilities of political leaders, they called
for pan-European action to fight racism by promoting diversity. All 28 Member States
had signed the so-called Rome Declaration on the matter by November,> by which time
France’s Minister for Justice, Christiane Taubira, also of African descent, had been the
subject of similar racist abuse.

The EU Commissioner for Home Affairs highlighted the dangers of extremism, speaking
at the Fundamental Rights Conference on hate crime jointly organised by FRA and the
Lithuanian Presidency in November.s3 She stressed that:

“We have seen the development of Islamophobic, anti-Semitic and white supremacist
ideology in far-right groups. These groups are also anti-democratic, intolerant, and
violent. They are divisive, using one another to create suspicion and hatred between
communities. These groups are behind a mounting wave of harassment and violence
targeting asylum seekers, immigrants, ethnic minorities and sexual minorities in
many European countries.”s

Finally, the Council of the European Union, in its conclusions on combating hate crime
issued in December, called on “the Fundamental Rights Agency to continue assessing
in an objective, reliable and comparable manner the extent of racism, xenophobia,
anti-Semitism and other forms of hate crime through EU-wide surveys and to work
together with Member States to facilitate exchange of good practices and assist the
Member States at their request in their effort to develop effective methods to encourage
reporting and ensure proper recording of hate crimes.”s

Spotlight on racism, xenophobia and related intolerance in politics

Racism and discrimination against foreigners and migrants is often fuelled by the dis-
course of politicians, as the Commissioner for Human Rights of the Council of Europe
points out.®¢ In addition, CERD highlights that “the use of racist discourse by some politi-
cians and in the media [..] vilifies and promotes prejudices against persons of foreign
origin”.¢ FRA evidence also shows that Jews often heard antisemitic statements being
made in the context of political events or speeches.

The year 2013 was marked by steady support for political parties with largely xeno-
phobic anti-foreigner, anti-migrant and anti-Muslim agendas in a number of EU Member




Fundamental rights

“Europe has been experiencing a worrying intensification
of activities of racist extremist organisations, including
political parties. [...] It worries me deeply that the European
community and national political leaders appear not to be
fully aware of the serious threat that these organisations
pose to the rule of law and human rights. [...] National
authorities need to be vigilant and combat racism and
extremism at all levels of society.”

Council of Europe Commissioner for Human Rights (2013), Europe must
combat racist extremism and uphold human rights, Human Rights

Comment, 13 May 2013, available at: http://humanrightscomment.
org/2013/05/13/racist-extremism/

FRA ACTIVITY

Assessing the effectiveness of responses
to racism, discrimination, intolerance and
extremism

Crimes motivated by racism, xenophobia and related in-
tolerances persist throughout the European Union, as do
the mainstreaming of elements of extremist ideology in
political and public discourse, and ethnic discrimination.
Growing alarm was expressed at the national, EU and in-
ternational levels concerning violent manifestations of
racism and intolerance. An additional important concern
is the substantial parliamentary representation of parties
that use paramilitary tactics or are closely associated with
paramilitary groups and use that extremist rhetoric to tar-
get irreqular migrants in Greece, and the Roma and Jews
in Hungary.

In this context, FRA took the initiative to collect data and
compile a thematic situation report that examines the ef-
fectiveness of responses by public authorities, statutory
human rights bodies, civil society organisations and others
to counter racism, discrimination, intolerance and extrem-
ism. The report takes Greece and Hungary as case studies
to develop concrete and practical proposals for action.

The identification of barriers to counter such phenomena
is, however, relevant to the EU as a whole. The proposals
contained in the report onissues such as tackling racist and
related crime, increasing trust in the police and countering
extremism are, therefore, useful in all EU Member States.

FRA PUBLICATION

Racism, discrimination, intolerance and extremism: learning
from experiences in Greece and Hungary, December 2013, avail-
able in English, Greek and Hungarian at: http://fra.europa.
eu/en/publication/2013/racism-discrimination-intoler-
ance-and-extremism-learning-experiences-greece-and

States including Austria, Bulgaria, the
Czech Republic, France, Greece, Hungary
and the Netherlands.

Groups campaigning on ultra-nationalist
and xenophobic platforms initiated steps
to be recognised as political parties in their
own right, sometimes with success. The
rhetoric of these groups and parties often
accuses European integration of further
eroding national sovereignty; highlights
what they consider as the negative impact
of social integration on national identity,
particularly as regards accommodating
the needs of religious minorities, such as
Muslims; and makes a case for national
preference, including when it comes to
access to the social welfare system.

One example is the application, in November,
by the newly formed Nationalist Party
of Bulgaria to be officially recognised as
a party, which would allow it to benefit
from public funding. Stated aims of this
party are to “smash the Gypsy terror with
an iron hand” and to “demolish social poli-
cies that stimulate the birth rate of minori-
ties and parasitism”.6

In adevelopment reminiscent of the
events in Gyongdspata in Hungary in 2011
(see FRA Annual report 2011, p.156),
the Nationalist Party in Bulgaria formed
civil groups with the cooperation of the
Bulgarian National Union to patrol areas
with large migrant populations and where
refugee camps are located.”® In response,
the National Centre for Roma Development
announced that it would establish its own
groups to protect Roma from such patrols.”

The reach of ultra-nationalistic and xeno-
phobic ideology in the EU is also illustrated by
the efforts of the newly formed Hungarian
Dawn (Magyar Hajnal) group to be recog-
nised as a political party. ‘Dawn’, here, is
a direct reference to Greece’s Golden Dawn
party. Golden Dawn claimed 7 % of the vote
in the 2012 elections, is the fourth-largest
party in the Hellenic Parliament and has
an extreme nationalist agenda, from which

Magyar Hajnal takes inspiration. Magyar Hajnal’s mission is to “revive the White and
ethnic Hungarian identity”72 and its members are screened to establish the ethnic roots
and religious background of their families, effectively checking their ‘racial purity’. The
court rejected the application on the grounds that it was incomplete, but Magyar Hajnal
continued its efforts to be recognised as a political party, including through seeking to

rename an existing party.
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Outlook

Key legal and policy developments in 2013

The Stockholm Programme, which aims to deliver on an area of freedom, security and
justice for Europe’s citizens, draws to a close in 2014. EU institutions and Member States
are expected to follow up the Stockholm programme, in particular concerning the fight
against all forms of racism, xenophobia and related intolerance within the EU.

The publication of the European Commission’s report on the implementation of the
Framework Decision on Racism and Xenophobia in 2014 will provide important informa-
tion about how EU Member States have transposed provisions on incitement to racist
and xenophobic violence and hatred, the racist and xenophobic motivation of crimes,
the liability of legal persons and jurisdiction across the EU. The full and correct transposi-
tion of the existing Framework Decision will constitute a first step towards effectively

fighting racism and xenophobia by means of criminal
law in a coherent manner across the EU. Bilateral
dialogue between the European Commission and
Member States will play a key role in this process.

The collection of reliable, comparable and com-
prehensive data on racist and related crime would
contribute to the Framework Decision’s effective
implementation. Public authorities in Member States
will be increasingly called on to collect and publish

FRA PUBLICATION

Antisemitism: Summary overview of the situation
in the European Union 2002-2012, November 2013,
http://fra.europa.eu/en/publication/2013/anti-
semitism-summary-overview-situation-euro-
pean-union-2001-2012

data on such crime, including details of prosecutions and the sentences handed down.
Public authorities in Member States will also look to find ways to provide more effective
remedies to combat racist abuse perpetrated online or through social media platforms.
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Roma integration

Spotlight on European

institutions renewing Key developments in the area
political commitment of Roma integration
to Roma inclusion : .
and intearation - The Council of the European Union issues
9 a Recommendation on Roma integration,
In the face of incidents illus- providing guidance to EU Member States on
trating the discrimination and enhancing the effectiveness of their national

exclusion Roma”3 people face,
the European Commission, the
Council of the European Union,
the European Parliament and
the Council of Europe renewed
their political resolve to fully
integrate and include Roma in

Roma integration strategies and policies.

+ The Council Regulation on Structural Funds is
adopted including the ex ante conditionality
concerning national Roma integration
strategies. It is the first time that one specific

. hel investment priority focusing on the inclusion
,E“mpea”EUSI?AC'et\é' '\;ft’”tet eReSS' of Roma and other marginalised communities
In some EU Member >tates Roma is included as a requirement in the Structural
settlements were destroyed and AUl

Roma EU citizens forcibly evicted ’

from their homes or returned to .. . ;
their countries of origin. In others Forced evictions and segregation in education
political parties and extremist remain major concerns.

groups openly expressed anti-Roma
feelings, while media attention on
alleged child abductions stoked
negative Roma stereotypes. With
the Member States’ action plans in
place, EUinstitutions turned their
attention to effective implementa-
tion and monitoring.

In the run-up to the European Parliament
elections, some political parties and extremist
groups in a number of EU Member States
express anti-Roma feelings that can
endanger Roma integration efforts.

Spikes in media attention are related to
_ . reports of alleged child abductions,

The European Commission focused in : . !

o reinforcing negative stereotypes of Roma.
aJune Communication on the struc-
tural preconditions for more effective
implementation of integration strate-
gies. It called on Member States “to

adopt or further develop a comprehen- sive approach to Roma integration and endorse
a number of common goals”, covering the areas of education, employment, health and
housing.7 It also concluded that more effort should be made to develop robust moni-
toring and evaluation frameworks. This includes comparing data and impact indicators

to measure progress on the ground and ensuring that necessary funds are allocated to
Roma inclusion efforts.

The European Commission also issued a proposal for a Council Recommendation aimed
at reinforcing the EU Framework “with a non-binding legal instrument in order to make
it easier for Member States to turn their commitments into reality”.s

The Council of the European Union adopted a recommendation’s that provides guidance
to Member States on enhancing the implementation of their measures to achieve Roma




Key legal and policy developments in 2013

integration. The recommendation, adopted on 9 December 2013, establishes the first
EU legal instrument for Roma integration.

The European Parliament called on the European Commission and Member States to
ensure sufficient funding for Roma integration. The resolution, adopted on 12 December,
also focused on EU-wide monitoring of the fundamental rights of Roma, anti-Roma
actions and hate crime against Roma. It called for an end to segregation in education
and aimed at tackling discrimination, particularly that faced by Roma women.

The Council of Europe has also taken positive measures. Romed, which ran for two years
in 22 countries, with more than 1,000 trained mediators, entered its second phase in
2013.77 The Council of Europe and the European Commission’s DG Employment launched
a new project in Bulgaria, Hungary, Italy, Romania and Slovakia to strengthen political
will and build local authorities” ability to draft and implement Roma inclusion plans and
projects.’® The initiative is supported by the European Alliance of Cities and Regions
for Roma Inclusion and draws on the four thematic reports that were produced by the
Council of Europe Ad hoc Committee of Experts on Roma Issues (CAHROM) in 2013 (on
education,” housing® and anti-Gypsyism?®' and on Roma policy implementation (latter
report from 2012).

With positive political commitments in place and measures taken by the European institu-
tions, a powerful framework has been established to encourage and support EU Member
States in improving the situation of the Roma in education, employment, health and
housing and in respecting human rights and non-discrimination.

Spotlight on Member States beginning the implementation of
national Roma integration strategies

Each EU Member State developed a national Roma integration strategy or corre-
sponding set of policy measures within its broader social inclusion policies in response
to the European Commission’s Communication for an EU Framework for national Roma
Integration Strategies from May 2011. Many built upon previous or existing Roma inte-
gration policies or action plans. By 2013, nearly all Member States had developed and
approved their national Roma integration strategies and national action plans; however,
progress on implementation of the strategies varied. Many Member States are still
working on developing institutional infrastructure and monitoring and evaluation mecha-
nisms for implementing the strategies. In most cases, the Member States implemented
few actions in 2013, often hindered by budgetary cuts and limited financial resources.

The European Commission communication and the Council of the European Union
recommendation highlighted the need for monitoring Roma-targeted interventions.
Additionally, the European Parliament urged EU Member States:

“to produce disaggregated data with the assistance of FRA, the UNDP and the World
Bank on the socio-economic situation of Roma, the degree to which Roma experience
discrimination on the grounds of ethnic origin, and hate crimes committed against them,
while fully respecting data protection standards and the right to privacy, and to develop,
in cooperation with the Commission, the baseline indicators and measurable targets that
are essential for a robust monitoring system [...].”%

The challenge remains the limited progress in monitoring. With many action plans still
under development, few have been monitored or evaluated to date. Data collection on
Roma is fragmented in many EU Member States, making it even more difficult to monitor
the progress of implementation. Fundamental questions - such as how to statistically
define the population collectively labelled as ‘Roma’ - remain open. With incomplete offi-
cial data on Roma, and with some Member States prohibiting data collection by ethnicity,
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progress reports often rely on unofficial sources, such as the media, academic studies
and NGO reports. FRA’s work on Roma integration in 2014 will focus on developing more
robust and effective approaches to data collection.

Several EU Member States established special steering groups or committees to monitor
the implementation of their national strategies, for example in Croatia® and Finland.?
In Estonia, an informal working group was established to collect data and information
on Roma and to raise public awareness of Roma culture.®s Finland’s steering group on
Roma policy implementation published its first monitoring report at the end of 2013,
as did that of the Netherlands, whose report will serve as a baseline qualitative study
to be conducted every two years.®¢ In Hungary, a set of indicators developed by the
Department of Strategic Planning of the State Secretariat for Social Inclusion together
with independent experts were piloted and were fed into the first government moni-
toring report on the Government Action Plan for Social Inclusion.?” France developed
a set of indicators to monitor implemented actions. Austria is carrying out several studies
to monitor the inclusion of Roma in education, employment, housing and access to
healthcare. Bulgaria implemented a project on the integration of marginalised communi-
ties with a focus on Roma, including two nationally representative surveys to support
data collection and monitoring.®®

To address the particular situation of Roma women,
the Finnish Ministry of Social Affairs and Health pub-
lished a study®® on domestic violence against Roma
women, which found that women under-report
these crimes, often leaving such violence hidden.
FRA's new study on violence against women shows,
unfortunately, that Roma women share this experi-
ence of violence and related fears with many other

FRA ACTIVITY

Ad-hoc Working Party on Roma
Integration
In 2013, FRA held the third meeting of its ad-hoc

working party on 26 June in Brussels. It discussed
EU Member States’ progress and experiences in

setting up monitoring mechanisms. Working party
members saw the local level as an area of poten-
tial improvement.

FRA also introduced plans to pilot an indicator
framework that will help chart progress in Roma
integration across the EU.

women in the EU.

Furthermore, data collection broken down by
ethnicity may verge on illegality if data protec-
tion standards are not rigorously adhered to. In
September, it was discovered that police in southern

Sweden had kept a register with the names of thou-
sands of Roma Swedes, including children and some deceased persons. An investiga-
tion determined that the register had several illegal aspects, even though it was not
based on ethnicity.»°

Outlook

EU institutions and the Council of Europe will continue to support Member States’ efforts
to improve the socioeconomic situation of Roma and to protect them from fundamental
rights violations. This will be particularly important in view of the ongoing economic crisis,
which affects social solidarity and adds ‘austerity’ arguments to anti-Gypsy rhetoric.

Evidence has shown that the successful implementation and sustainability of Roma
integration actions depend on the political will and commitment of local and regional
authorities, because they are responsible for translating national strategies into specific
actions. Learning from past experience, these authorities are expected to rely less on
oneoff projects and rather target Roma explicitly in their mainstream activities against
poverty and social exclusion, one of the seven flagship initiatives of Europe’s 2020
strategy. They should also focus on gaining the trust of Roma communities through
systematic efforts to ensure that they can participate actively in an equitable and mean-
ingful way in actions that concern them. Successes on the ground would, in turn, help
win over greater public support for Roma integration.




The social and economic integration of Roma, who
for centuries have been socially excluded and
marginalised, will be a gradual process. It is, never-
theless, important to show positive achievements
and gradual progress over time. In this regard, it is
expected that EU institutions and Member States will
focus on developing and implementing more effec-
tive monitoring and evaluation processes.

Key legal and policy developments in 2013

FRA PUBLICATION

Analysis of FRA Roma survey results by gender -
Working & discussion paper September 2013,
http://fra.europa.eu/en/publication/2013/
analysis-fra-roma-survey-results-gender

Regular monitoring and evaluation of individual interventions and of the broader national
Roma integration strategies is needed. To this end, FRA will support the Member States
through its working party on Roma integration developing and testing appropriate tools
and methods, and a common indicator framework to measure progress in guaranteeing

the fundamental rights of Roma.
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Access to justice and judicial
cooperation

Spotlight on the EU
and other interna- Key developments in the area of access
tional actors taking to justice and judicial cooperation
steps to strengthen
the rule of law and
justice systems

+ The rule of law and the issue of overall
accessibility of justice for all persons in the
EU, including a full understanding of one’s

International and European rights and the means to realise them in times
actors focused in2013 on of ongoing austerity measures, remain high
strengthening the rule of law, on the EU agenda in 2013.

specifically on the quality,
independence and efficiency
of judicial systems (see FRA
Annual report 2013, Focus
and Chapter 10).

The European Commission starts a debate on
the shape of the EU’s justice policy after the
Stockholm Programme in the area of justice
and home affairs, which comes to a close at

The EU’s Justice and Home Affairs the end of 2014.

Council adopted specific conclu-

sions on fundamental rights and The evolving ‘Justice Scoreboard’ tool, which
the rule of law on 7 June 2013. aims to enhance the effective functioning of
Drawing upon the related discus- national justice systems across the EU, is

sion at the Ireland’s EU Presidency introduced.

conference ‘A Europe of equal citi-

zens: Equality, fundamental rights « The criminal procedure roadmap of the EU takes
and the rule of law’, jointly organ- another step forward with the adoption of the
ised with FRA, the Irish Equality Directive on the right of access to a lawyer.

Authority and the Human Rights

Commission,*" the council empha-

sised that respecting the rule of
law is a prerequisite for the protec-
tion of fundamental rights and that
any work in this context shall “make
full use of existing mechanisms and

EU Member States continue to introduce
initiatives to restructure national justice
systems, including through the use of
e-justice tools.

cooperate with other relevant EU and The UN General Assembly takes a landmark
international bodies, particularly with step, issuing a resolution calling for
the Council of Europe, in view of its a strengthened role for national human rights

key role in relation to promotion and institutions within the UN system.
protection of human rights, democracy
and the rule of law.”

In the follow-up report on the rule of law recommendations made to Romania under the
Co-operation and Verification Mechanism in 2012,22 the European Commission welcomed
steps taken to restore respect for the constitution and the decisions of the Constitutional
Court, yet noted that the “lack of respect for the independence of the judiciary and the
instability faced by judicial institutions remain a source of concern” 3

In June 2013, the Council of Europe expert body, the Venice Commission, issued an
opinion on Hungary on the compatibility of constitutional amendments with the principle
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of the rule of law. The Venice Commission examined
the Fourth Amendment to the Fundamental Law
of Hungary, adopted in March 2013% - an adoption
preceded by a critical statement issued jointly by
the President of the European Commission and the
Secretary General of the Council of Europe, raising
concerns about just that compatibility. The Venice
Commission opinion raises new concerns with respect
to the rule of law and independence of the judiciary.ss
It pointed in particular to the dominant position of the
President of the National Judicial Office compared with
the National Judicial Council, to the court case transfer
system and to the limitations imposed on the role of
the Constitutional Court. The European Parliament?¢
and the UN High Commissioner for Human Rights”

Key legal and policy developments in 2013

FRA ACTIVITY

Promoting the rule of law

The 2013 FRA Symposium, which focused on
promoting the rule of law, found that any po-
tential assessment should look not only at avail-
able laws and institutions (structures) or policies
(processes) but also, and especially, at the situ-
ation on the ground (outcome). Participants con-
sidered that the rule of law should be measured
not only in EU Member States but also in the EU
and its institutions. These and other conclusions
from the symposium were also issued as a Council
document to further inform the discussions of the
Council of the European Union on the rule of law.

among others, subsequently reiterated these concerns

and urged the Hungarian government to address all

of the issues the Venice Commission had raised over the last few years. The Hungarian
Parliament responded by adopting the Fifth Amendment to the Fundamental Law of
Hungary on 16 September 2013 to address some of the controversial elements of the
previous amendment. It repealed, for example, the rules on court case transfers.s

According to the European Commission 2013 Flash Eurobarometer Survey on Justice in
the EU public perceptions about justice and the rule of law across the EU are consist-
ently low in the Czech Republic, Greece, Italy and Spain. Most respondents think there
are large differences between national judicial systems in terms of quality (58 %), effi-
ciency (58 %) and independence (52 %). Majorities in Bulgaria (71 %), Slovenia (70 %)
and Romania (69 %) think their justice system is worse than others in the EU.

In addition to the rule of law discussion, the issue of overall accessibility of justice for all
persons in the EU, including a full understanding of one’s rights and the means to realise
them in times of ongoing austerity measures, also continued to be high on the agenda
in 2013. A trend of cutting legal aid or justice budgets in general continued across the
EU Member States, including Ireland,° Portugal™* and the United Kingdom.:

On 4 December 2013, the Council of Europe Commissioner for Human Rights pointed out
that national decisions on austerity measures should not have a disproportionate impact
on the human rights protection system. The commissioner stressed the need to grant
effective access to justice to all during economic downturns by maintaining an effective
and independent judiciary and a legal aid system.

‘Justice for growth’ issues aim to support the economy and its growth. They include the
effectiveness of justice systems, the independence of justice and the European area
of justice based on mutual trust. Such issues and the rule of law were at the heart of
discussions on the future of EU justice policy. These discussions, held at the ‘Assises de
la Justice 4 hosted by the European Commission in November 2013, are meant to feed
into the European Commission’s new plan for EU justice policy, after the present EU pro-
gramme for justice and home affairs, the Stockholm
Programme, concludes. FRA contributed to the dis-
cussions by submitting a paper and following up the
ensuing consultation process with a more detailed
document on the future role of fundamental rights
in EU justice and home affairs policies.

FRA PUBLICATION

FRA Symposium report - Promoting the rule of
law in the EU, July 2013, http://fra.europa.eu/en/
publication/2013/promoting-rule-law-europe-
In the context of its ‘justice for growth’ agenda, an-union-fra-symposium-report

the European Commission- drawing mainly on



http://fra.europa.eu/en/publication/2013/promoting-rule-law-european-union-fra-symposium-report
http://fra.europa.eu/en/publication/2013/promoting-rule-law-european-union-fra-symposium-report
http://fra.europa.eu/en/publication/2013/promoting-rule-law-european-union-fra-symposium-report

Fundamental rights

realise them.”

“[Calls] on governments to pursue all the necessary
measures to ensure access to justice for all, with

a particular focus on people living in poverty, who need to
have a full understanding of their rights and the means to

European Parliament (2013), Resolution on the impact of the
financial and economic crisis on human rights, 18 April 2013

the expertise of the Council of Europe
Commission for the Efficiency of Justices -
also introduced its new tool, the ’Justice
Scoreboard’ (see FRA Annual report 2013,
Focus). Through this tool, the European
Commission aims to enhance the effective
functioning of EU national justice systems.
It will do so by reqularly bringing together a variety of data - in particular, data available
about civil and commercial cases - to identify any shortcomings and hence support reforms
in national justice systems.¢ The 2013 Justice Scoreboard’s data include the business-friend-
liness of each country’s justice system; justice resources, including budget allocation, human
resources, workload, use and accessibility of justice such as length and cost of proceedings;
and the use of simplified and alternative dispute resolution procedures. The EU Justice
Scoreboard is intended to be a tool that will gradually extend over more areas.

Spotlight on the ECtHR and the CJEU providing guidance on
effective access to justice

Both the CJEU and the ECtHR delivered rulings on numerous access to justice-related
cases in 2013. The rulings included cases, as in 2012, addressing various fair trial aspects
and defence rights in relation to criminal proceedings. The courts also provided important
guidance on safeguarding the right of access to courts through effective access to legal
aid and legal representation.

In the Radu judgment,*? the CJEU provided further guidance in the area of judicial coop-
eration in criminal matters under the EAW procedure, specifically on the person’s right
to be heard in line with the standards of the Charter of Fundamental Rights on judicial
remedy and fair trial. The CJEU confirmed that a violation of the requested person’s right
to be heard is not among the grounds available to Member States to refuse to execute an
EAW. This does not render the Framework Decision incompatible with the fundamental
rights as set out in the Charter, in particular the right to an effective judicial remedy and
to a fair trial. Articles 47 and 48 of the Charter do not require “that a judicial authority
of a Member State should be able to refuse to execute a European arrest warrant issued
for the purposes of conducting a criminal prosecution on the ground that the requested
person was not heard by the issuing judicial authorities before that arrest warrant was
issued”. According to the CJEU, such a conclusion would run counter to the objective of
the EAW system to simplify and speed up extradition proceedings between EU Member
States. In any case, executing Member States observe the right to be heard.

The CJEU maintained the same line of thought in its Melloni judgment.”°® According to
the CJEU, the judicial authorities cannot make the execution of an EAW conditional upon
a fresh hearing just because the warrant was issued without the accused’s presence at
court. Although the right of the accused to appear in person at the trial is an essential
component of the right to a fair trial, this right is not absolute. The accused may waive
this right, provided such waiver meets required safeguards and does not run counter to
any important public interest. The EAW framework decision therefore disregards neither
the right to an effective judicial remedy and to a fair trial nor the rights of the defence
guaranteed by Articles 47 and 48 (2) of the Charter, respectively.

In the Aklagaren v. Hans Akerberg Fransson case, Swedish tax authorities accused Mr
Akerberg Fransson of breaching his tax declaration obligations, which resulted in a loss
of state revenue from various taxes.® The CJEU was asked if criminal charges must be
dismissed on the ground that the accused had already faced tax penalties for the same
acts. The CJEU concluded that the principle preventing a person from being punished
twice under the Charter does not preclude an EU Member State from imposing, for the
same acts of evading declaration obligations in the field of value-added tax, a combina-
tion of criminal penalties and non-criminal penalties.
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In DAS Nederlandse Rechtsbijstand Verzekeringsmaatschappij NV, the CJEU provided
guidance on how to interpret an insured person’s right to choose a lawyer on legal
expenses insurance under Article 4(1) of Directive 87/344. In this case, Jan Sneller was
dismissed from his job. He wanted to bring an unfair dismissal claim in the Netherlands
against his employer using his DAS legal expenses insurance. The CJEU held that the
insured’s freedom to choose legal representation took precedence over the insurance
contract’s restrictions, which attempted to impose the use of the insurance company’s
own staff lawyers over that of an outside lawyer chosen by the insured person.

The ECtHR also provided guidance on states’ obligations regarding access to justice under
the ECHR. In Anghel v. Italy, the applicant complained that delays in granting him legal
aid had infringed his right to appeal against the decision of the national court, denying
him an effective remedy as required by the ECHR." The ECtHR held that the deficient and
contradictory information given by the Council of the Bar Association and the Ministry of
Justice about which remedy was available and which time limit was applicable contributed
substantially to the applicant’s unsuccessful attempt to appeal. As for the errors made by
the appointed legal aid lawyers in respect of procedural formalities, the ECtHR held that
“such errors may, when critical to a person’s access to court, and when incurable in so far
as they are not made good by actions of the authorities or the courts themselves, result
in a lack of practical and effective representation which incurs the State’s liability under
the Convention”. The ECtHR concluded that the applicant was effectively prevented from
exercising his right of access to a court through a legal representative appointed under
the national legal aid system. There was accordingly a violation of Article 6 of the ECHR.

Another case brought before the ECtHR, Del Rio Prada v. Spain, concerned the postponed
release of a prisoner convicted of terrorist offences. Based on a new approach adopted
by the Spanish Supreme Court (Tribunal Supremo), under which reductions in sentences
were applied to individual offences rather than to the entire time served,™ the appli-
cant’s release was postponed by nine years. The ECtHR (Grand Chamber) considered
that the applicant could not have foreseen either that the Supreme Court would depart
from its previous case law in February 2006, or that this change in approach would be
applied to her and would result in the postponement of her release by almost nine years.
Accordingly, there was a violation of the right to no punishment without law (Article 7
of the ECHR) as well as a violation of unlawful detention (Article 5 of the ECHR).

Outlook

Many new legislative and standard setting measures in the area of access to justice and
judicial cooperation are expected to be adopted in 2014 at both the EU and national levels,
including measures to finalise the criminal procedures roadmap or the currently pending
proposal for a creation of the European Public Prosecutor’s Office. The main focus of
EU policy, however, will undoubtedly be on the implementation of existing measures.

This implementation problem, that is how to ensure that existing legislation and case
law in the area of justice are effective and function well in practice, will represent one
of the biggest challenges for the EU in the postStockholm period. Another challenge will
be to develop an effective rule of law mechanism for the EU in close collaboration with
national, European and international actors.

EU Member States will continue searching for the right balance between the need
to restructure national justice systems and cut unnecessary costs and ensuring that
remedies are accessible in practice to everyone, including through effective and inde-
pendent non-judicial structures or innovative etools. The overall role of national human
rights structures is expected to be further enhanced beyond the national level by their
increased integration in the work of all UN organs.




Rights of crime victims

Spotlight on
measures to
enhance protec-
tion of women from
domestic violence

Some EU Member States have
focused reforms on further
improving the protection of
women against domestic
violence. The Luxembourg
Act on Domestic Violence
of 30]July 2013 extended the
powers of the police, public
prosecutors and courts to ban
an offender from the victim’s
home and extended the time
frames of protection measures.”

The United Kingdom rolled out
Domestic Violence Protection
Orders and the Domestic Violence
Disclosure Scheme nationally in
June 2013, following a successful
2012 pilot In July, the French
government brought forward draft
legislation aimed at furthering
gender equality and including
improvements to  protection
orders, mainly by speeding up pro-
ceedings, extending the time frame
from four to six months and making
it a rule that it is the victim who is
allowed to stay in the home previ-
ously shared with the offender.”

A new ltalian law gives the local
police commissioner the power to
issue an official restraining injunction
and to temporarily revoke a perpetra-
tor’s driving licence in cases of severe
aggression or verbal threats. It also
makes it possible for police, subject
to a public prosecutor’s authorisation,
to remove the perpetrator from the
home as a precautionary measure in
cases of severe forms of aggression.”
The law also introduces a legal obliga-

Key developments in the rights of crime victims

+ The European Parliament and the Council of the
European Union adopt a Regulation on mutual
recognition of protection measures taken in
civil matters upon request of the person at risk,
aiming to ensure that all protection measures
taken in civil matters in one Member State can
be applied throughout the European Union.

Member States continue efforts to implement
Directive 2012/29/EU establishing minimum
standards on the rights, support and protection
of victims of crime (EU Victims’ Directive) by
amending criminal legislation to include meas-
ures that protect and empower victims and by
strengthening victim support structures. Many
gaps remain, however, such as a lack of coordi-
nated support structures and inadequate fund-
ing of support organisations.

The deadline for transposing Directive 2011/36/EU
on preventing and combating trafficking in
human beings and protecting its victims
(Trafficking Directive) is reached on 6 April 2013.

Three EU Member States ratify the Council of
Europe Convention on preventing and combating
violence against women and domestic violence
(Istanbul Convention). A further three Member
States signed the Convention in 2013, bringing
the total number of EU signatories to 17.

The JHA Council adopts conclusions on combat-
ing hate crime in the EU, inviting Member
States to ensure that bias motives are taken
into consideration throughout criminal proceed-
ings; to take appropriate measures to facilitate
victims’ reporting of hate crimes; to look at
measures to build trust in police and other state
institutions; and to collect and publish compre-
hensive and comparable data on hate crime.

tion, in cases of violent crime, to inform social services and the victim’s lawyer, or the
victim personally if they are not represented by a lawyer, about a judge’s decision to
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withdraw or revise restrictive measures applied to the offender.7 In addition, judicial
police can order the offender to leave the family home immediately in cases of sexual
exploitation, sexual abuse, personal injury, domestic violence and stalking. Electronic
devices can be used to monitor whether the perpetrator adheres to the injunction to
leave the house."®

In a second reading in June, the Latvian parliament adopted amendments to the law on
the police, allowing police to ban a presumed offender from the victim’s home for up
to eight days. This power is, however, dependent on the victim’s written application.™

Given the rapid legislative developments in protection measures against domestic
violence in many Member States, a thorough assessment of the practical effective-
ness of such measures is good practice. An evaluation in the Netherlands found that
restraining orders correlate with a lower rate of recidivism in domestic violence cases,
in part at least because victims are provided with better support following the issuing
of a restraining order.”°

In Poland in July, the Supreme Audit Office published the results of an audit assessing the
steps taken by public authorities to address domestic violence. According to the findings,
the legal reform enacted in 2010 and 2011, which introduced the so-called ‘Blue Card’
procedure, failed to significantly improve the situation of domestic violence victims, in
part because the procedure was overly bureaucratic. A monitoring report published
in Romania, assessing the initial implementation of its 2012 legal reform, revealed cer-
tain shortcomings, including lengthy proceedings and a lack of public awareness of the
protection orders available to domestic violence victims.

In Lithuania, some particularly disturbing homicides sparked debates on the effec-
tiveness of protection measures. In March, a woman called the police’s emergency
response centre for help, saying that her violent husband had returned in violation
of a restraining order. Six hours later, the victim’s brother called again to inform the
police that his sister was dead. A number of similar cases occurred. NGOs held a press
conference stressing that protection does not work in practice.” On a similar note,
NGOs in Hungary voiced frustration that, despite legislative reforms, little progress
has been achieved. They pointed out that victims often complain that police officers’
attitudes fail to live up to the police service’s brief, and that this discourages victims
from seeking their help.’s

In Slovenia, recent legislative changes resulted in the criminal offence of threatening
another person in cases of domestic violence being prosecuted only on the basis of
a motion made by the victim. Victims must also pay for legal representation if they
wish to prosecute offenders for such offences.”+ Bulgaria, Latvia and Slovenia also
stipulate, in certain cases, that protection measures, investigation or prosecution depend
on the initiative of the violent crime victim. In contrast, an amendment to the Lithuanian
criminal code ensures that domestic violence offences can be investigated and pros-
ecuted even without the victim’s consent.s

Following the institution of legislative reforms relating to the EU Victims’ Directive,
Member States have an obligation to assess whether the victims’ situation has
improved, by monitoring the reforms’ impact and looking at how victims have
accessed the rights set out in the directive.?® The conclusions of the Council of Europe
hearing on ‘Access to Justice for Women Victims of Violence’ on 9 December 2013
emphasised that lengthy criminal proceedings, high levels of attrition, corruption, low
conviction rates and discriminatory practices constitute serious barriers to women
victims of violence seeking justice and that Council of Europe member states should
continue to address these issues.
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FRA ACTIVITY

Surveying violence against women

In March 2014, the FRA launched the results of its survey on violence against
women, covering all 28 EU Member States. The survey is based on face-to-face
interviews with a representative sample of 42,000 women. The interviews were
carried out in 2012 by trained interviewers, who asked respondents questions
concerning their personal experiences of violence, including physical and sexual
violence, psychological violence by a partner, stalking, sexual harassment and vio-
lence in childhood. To ensure comparability, the same questions were asked in all
Member States, using a structured questionnaire developed by the FRA and trans-
lated into the national languages.

The FRA report on the survey results presents a comprehensive overview of wom-
en’s experiences of violence from the age of 15 and in the 12 months before the
interview. Overall, the survey found that one woman in three (33 %) surveyed had
experienced physical and/or sexual violence by a (current or previous) partner or
non-partner since the age of 15. The survey also showed that 8 % had experienced
this type of violence in the 12 months before the survey.

The results highlight the vulnerability and special needs of victims of sexual vio-
lence. Women who have experienced sexual violence indicate a number of psycho-
logical consequences. They were also more likely to say - compared with victims of
physical violence - that they felt ashamed, embarrassed or guilty about what had
happened, which can result in victims of sexual violence not reporting these inci-
dents to the authorities. Depending on the type of violence and perpetrator, some
61 % to 76 % of women did not report the most serious incident of physical and/
or sexual violence to the police or contact any other support services. The survey
compared the experiences of victims who contacted some service or organisation
for support. Victims were least satisfied with the assistance they received from
the police, compared with other services such as healthcare, social support or vic-
tim support services, particularly in relation to crimes of sexual violence. The FRA
opinions refer to the need for multi-agency cooperation, involving police and other
services providers, to address violence against women, as well as further special-
ised victim support services in line with the EU Victims’ Directive and the Council of
Europe Istanbul Convention.

See: http://fra.europa.eu/en/publication/2014/vaw-survey-main-results

Spotlight on the EU focusing on enhancing rights of
hate crime victims

Starting with the informal meeting of JHA ministers on 17-18 January 2013 in Dublin, EU
action countering hate crime, racism, antisemitism, xenophobia and homophobia was in
focus throughout 2013 (see FRA Annual report 2013, Chapter 6). In March, the European
Parliament called on the European Commission, the Council of the European Union and the
Member States to strengthen the fight against hate crime and discriminatory attitudes and
behaviour, and called for a comprehensive strategy for fighting hate crime, bias violence
and discrimination. Similarly, the European Parliament urged Member States to act against
hate crime and to promote antidiscrimination policies, if necessary by strengthening their
national antidiscrimination bodies and promoting training within public authorities.=

On 6 June, the JHA Council adopted conclusions on fundamental rights, the rule of law and
the European Commission’s 2012 Report on the application of the Charter of Fundamental
Rights of the European Union, which refers to hate crimes and the need to assess the
effectiveness of the EU legal norms in fighting hate crimes.’

In October 2013, at the request of the Council of the European Union, FRA submitted
an Opinion on the Framework Decision on Racism and Xenophobia - with special
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attention to the rights of victims of crime. The fol-
lowing month, following discussions on the legal
and policy framework and in view of the decision’s
revision, scheduled for the end of 2013, FRA used its
Fundamental Rights Conference in November 2013
to explore effective strategies to combat hate crime.
The conference, organised in cooperation with

Key legal and policy developments in 2013

FRA PUBLICATION

FRA opinion on Framework Decision on Racism
and Xenophobia, October 2013, http://fra.eu-
ropa.eu/en/opinion/2013/fra-opinion-frame-
work-decision-racism-and-xenophobia-spe-
cial-attention-rights-victims

the Lithuanian Presidency, brought together over

400 decision makers and practitioners from across

the EU. In December 2013, acknowledging the important role of FRA in providing expert
independent analysis, the Council of the European Union adopted its conclusions on
combating hate crime in the EU, inviting Member States to ensure that bias motives
are taken into consideration throughout criminal proceedings; take appropriate meas-
ures to facilitate the reporting of hate crimes by victims, including looking at measures
to build trust in police and other state institutions; and collect and publish compre-
hensive and comparable data on hate crime.3® The Council conclusions call on FRA to
facilitate the exchange of good practices amongst Member States (Action 19). FRA will
hold a seminar on hate crime in 2014, designed to set up a community of practice. The
seminar, which will take place on 28-29 April 2014 in Thessaloniki in cooperation with
the Greek Presidency, will aim at promoting continuous engagement with Member State
authorities, mandated national human rights institutions and civil society organisations.

FRA ACTIVITY

Going further in combating hate crime

At the request of the Council of the European Union, FRA submitted, in October, an
Opinion on the Framework Decision on Racism and Xenophobia - with special at-
tention to the rights of victims of crime.

In its opinion, FRA suggested that:

- legislation adopted at Member State level should deal with all forms of discrimi-
nation on an equal footing;

- due attention should be paid to making the bias motivation underlying hate
crimes visible throughout criminal proceedings, including to the public;

- legislation allowing courts to deal with bias-motivated offences on the basis of
increased penalties is a particularly reliable means of ensuring that discrimina-
tory motives are taken into account;

- Member States are encouraged to facilitate the reporting of hate crimes and to
encourage victims and witnesses to report such crime, such as by looking into
measures that could simplify bureaucratic procedures and reporting;

- on the basis of clear and comprehensive guidelines, Member States together
with Eurostat should, on an annual basis, collect and publish data pertaining to
crimes committed with a discriminatory motive.

Outlook

Member States have an obligation to victims of crime to ensure that the EU Victims’
Directive is implemented in practice by November 2015. Developments in 2013 have been
positive, but much remains to be done if fundamental rights are to become a reality for
victims of crime. The true test of the effectiveness of this legislation will be whether
victims and legal professionals are aware of it and can apply it in practice.

The Istanbul Convention is set to enter into force in 2014, with, as of the end of 2013,
just two further ratifications needed. Its entry into force will have a positive effect on
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the enforcement of the rights and protection of women across those Council of Europe
member states that ratify the convention. The publication of findings from the FRA

FRA PUBLICATION

Fundamental Rights Conference 2013 ‘Combat-
ing hate crime in the EU”: Conference conclu-
sions, December 2013, http://fra.europa.eu/en/
publication/2014/fundamental-rights-confer-
ence-2013-combating-hate-crime-eu-confer-
ence-conclusions

survey on violence against women on 5 March 2014
sheds light on women’s experiences of physical,
sexual and psychological violence across Europe.
It provides valuable comparable data on violence
against women as a basis for developing evidence-
based policy responses at national and EU level.

The 2013 Council of the European Union conclusions
on combating hate crime provide a new impetus to
the EU, its institutions and Member States to ensure
that the values enshrined in Article 2 of the Treaty

on European Union are fully respected in line with the EU Charter of Fundamental Rights.
As a followup, a seminar organised under the aegis of the Greek Presidency, will look to
identify actions and exchange good practices that EU institutions and Member States can
implement to combat hate crime in policy and practice. The onus will be on increasing
acknowledgement and recognition of hate crime among law enforcement agencies,
public authorities and local authorities, and ensuring that victims can access justice and
seek redress. In view of the upcoming European Parliament elections in May 2014, the
seminar, together with other initiatives, offers an opportunity to engage directly with
political actors in relation to their roles and responsibilities in combating hate crime

in the EU.
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EU Member States and

international obligations

Spotlight on Member States
accepting new Council of
Europe instruments

EU Member States demonstrate their com-
mitment to human rights by, for instance,
signing and ratifying human rights trea-
ties - making it publicly clear to which
standards they want to be held account-
able and to which monitoring mechanisms
they choose to submit. Figure 4 provides
an overview of EU Member States’ accept-
ance of key Council of Europe instruments,
including additional protocols. For more
details on Member State acceptance of
Council of Europe instruments, see also the
table on acceptance of selected Council of
Europe instruments, at: http://fra.europa.
eu/en/publications-and-resources/
data-and-maps/int-obligations. For the
corresponding information on UN instru-
ments, see Figure 5 and the table on the
acceptance of selected UN instruments,
available at:  http://fra.europa.eu/en/
publications-and-resources/data-and-
maps/int-obligations.

In 2013, 60 years after the ECHR entered
into force, several developments occurred in
relation to Council of Europe conventions and
protocols. Notably, many EU Member States
signed the ECHR Additional Protocols 15 and 16
(see the table on acceptance of selected Council
of Europe instruments, available at: http://fra.
europa.eu/en/publications-and-resources/
data-and-maps/int-obligations). These instru-
ments have been adopted as aresult of the
work carried out on the reform of the ECtHR,
which was initiated at the third summit of heads
of state and government of the Council of Europe
in Warsaw in 2005. It was shaped particularly by
the high-level conferences in Interlaken (2010),
Izmir (2011) and Brighton (2012). The reform
process gradually introduces changes to the
ECHR that intend to adjust the ECtHR's work to

evolving circumstances and reduce its workload.

Key developments

+ The 2012 EU Strategic Framework and Action
Plan on Human Rights and Democracy, which
runs until 2014, pays increased attention to

the ratification of human rights instruments
in the EU.

- The EU and Council of Europe member states
reach in April 2013 an agreement on the
negotiations of the Union’s accession to the
European Convention of Human Rights.

- The individual complaints mechanism under
the third optional protocol to the United
Nations Convention on the Rights of the Child
is set to enter into force, with just one
ratification outstanding at the end of 2013.

The European Court of Human Rights finds
violations regarding the length of court

proceedings in a large number of EU Member
State cases.

The European Committee on Social Rights
delivers decisions on five cases initiated by
Greek pensioners’ organisations regarding
pension cuts driven by austerity measures.
The committee finds violations.

Of the 16 cases the committee considers in
2013, nine centre on corporal punishment of
children and children’s social rights.

No EU Member States sign or ratify the core
United Nations Convention on the Rights of

Migrant Workers, nor are there any changes
in the accreditation of national human rights
institutions under the Paris Principles in 2013.

Ireland signed and ratified and 17 additional EU Member States signed ECHR Additional
Protocol 15 in 2013, which adds a reference to the subsidiarity principle and the ECHR
doctrine of margin of appreciation. It also amends the admissibility criteria (see FRA
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Figure 4: Acceptance of key Council of Europe human rights instruments, by EU Member State
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Source: Council of Europe, information, available at: http://conventions.coe.int/?pg=/Treaty/MenuTraites_en.asp
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Annual report 2013, Chapter 8). Six EU Member States also signed ECHR Additional
Protocol 16, which enables the State Parties’ highest courts to request ECtHR advisory
opinions on key questions regarding the interpretation and application of the ECHR
and its protocols.!

Furthermore, a number of EU Member States accepted some key Council of Europe instru-
ments in 2013 (in parentheses are shown the total numbers of ratifications and additional
signatures by EU Member States, thereby showing the situation at the close of 2013).

Latvia, which is already a contracting party to the original European Social
Charter (1961) (23 ratifications and an additional two signatures by EU Member States),
also ratified the European Social Charter (1996) (19 ratifications and an additional
nine signatures by EU Member States).

Belgium, Italy, Lithuania, Slovenia and Sweden ratified the 2007 Convention on
the Protection of Children against Sexual Exploitation and Sexual Abuse, and it was
signed by Latvia; this leaves the Czech Republic as the last EU Member State that
has yet to sign the document (18 ratifications and an additional nine signatures by
EU Member States).

Austria, Italy and Portugal ratified the 2011 Convention on Preventing and Combating
Violence against Women and Domestic Violence (Istanbul Convention), and it was
signed by Croatia, Denmark and Lithuania. In the 2.5 years since its adoption, 32 of
the Council of Europe’s 47 member states have signed the convention, with eight of
these states also ratifying it (three ratifications and an additional 20 signatures by
EU Member States).

Hungary ratified the 2005 Convention on Action against Trafficking in Human Beings;
the Czech Republic is the last EU Member State that has yet to sign the convention
(25 ratifications and an additional two signatures by EU Member States).?

The Czech Republic ratified the 2001 Cybercrime Convention (23 ratifications and an
additional five signatures by EU Member States).

The Czech Republic and Spain signed the 2003 Additional Protocol to the Convention
on Cybercrime, concerning the criminalisation of acts of aracist and xenophobic
nature committed through computer systems, which aims to enhance cross-border
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police and judicial cooperation (12 ratifications and an additional 11 signatures by
EU Member States).

The United Kingdom accepted the applicability of the 1987 European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, as
amended by its two 1993 protocols, to its sovereign base areas in Cyprus (ratified by
all EU Member States).

All EU Member States except Poland are party to Protocol 13 to the ECHR, on “the
abolition of the death penalty in all circumstances”. Poland signed in 2002 when the
instrument was adopted but has yet to ratify it. The Committee of Ministers of the
Council of Europe brought up the issue at its meeting on 10 April 2013, where Poland
declared that the process of ratification was under way."3

The Council of Europe also released a number of human rights monitoring and evaluation
reports on EU Member States in 2013 (see Table 6) containing information on a range
of issues including the rights of minorities, the conditions in prisons and other places of
involuntary confinement, and racism and intolerance.

Spotlight on Member States accepting UN treaties

As mentioned earlier, one way to assess states’ commitment to human rights is the
extent of international human rights treaties, and additional features under them, that
bind the states. Figure 5 provides an overview of EU Member States’ acceptance of key
UN instruments, including additional protocols and acceptance of additional features
such as individual complaints. For a detailed overview, see the table on acceptance
of selected UN instruments at: http://fra.europa.eu/en/publications-and-resources/
data-and-maps/int-obligations. For the corresponding information on Council
of Europe treaties, see Figure 4 and the table on acceptance of selected Council of
Europe instruments at: http://fra.europa.eu/en/publications-and-resources/
data-and-maps/int-obligations.

Championing human rights

The Council of the European Union emphasises the EU’s and its Member States’
commitment to set an example in ensuring respect for human rights within their
respective areas of competence, according to the EU Annual report on human
rights and democracy in the world in 2012. In that report, published in 2013, the
council also says the EU and its Member States seek to promote human rights and
the rule of law worldwide through their relations with third countries. EU Member
States as well as the EU itself made a number of pledges in this field at the UN
High-Level Conference on the Rule of Law in 2012, concerning issues ranging from
the ratification of various human rights instruments to adopting specific national
laws, programmes or action plans.

For more information, see Council of the European Union, 9431/13, 13 May 2013, pp. 174-175, and the UN
voluntary pledge site on the rule of law, available at: www.unrol.org/article.aspx?article_id=170

Nine of the UN conventions are labelled core human rights conventions.3* These nine
and their related features, the optional protocols and elective mechanisms built into the
actual conventions, are displayed in shades of blue in Figure 5. Other UN treaties and
their additional protocols are shaded in red.
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Table 6:  Council of Europe monitoring reports released in 2013, by EU Member State

v

‘ Reports
T

‘ Visits 4 v v v

v v

v

(European) Committee for the Prevention of Torture and Inhuman or Degrading Treatment or

Punishment
ECRML Committee of Experts of the European Charter for Regional and Minority Languages
FCNM Advisory Committee on the Framework Convention for the Protection of National Minorities
ECRI European Commission against Racism and Intolerance
GRETA Group of Experts on Action against Trafficking in Human Beings

Note:  For the European Committee for the Prevention of Torture, the visits to EU Member States during 2013 are also
included in a separate row.

Source: Council of Europe, available at: www.coe.int/t/dgi/default_en.asp

The following list highlights key developments related to the acceptance of UN human
rights instruments in 2013.

The 2008 Optional Protocol on individual complaints to the International Covenant on
Economic, Social and Cultural Rights (ICESCR-OP), which was adopted in 2008, came
into force in May 2013.5 Portugal ratified it in 2013, joining Spain and Slovakia, which
had become parties earlier.

Latvia in 2013 was the second-last of the EU Member States to become a party to
the 1989 Second Optional Protocol to the International Covenant on Civil and Political
Rights (ICCPR) on the abolition of the death penalty (ICCPR-OP2). Poland is the
remaining signatory EU Member State yet to ratify it.

Figure 5: Acceptance of key UN human rights instruments, by EU Member State
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Note: ~ For more details, see the table on acceptance of selected UN instruments, available at:
http://fra.europa.eu/en/publications-and-resources/data-and-maps/int-obligations.

Sources: United Nations, information available at: https://treaties.un.org/pages/Treaties.aspx?id=4&subid=A&lang=en;
International Labour Organization, information available at: www.ilo.org/global/standards/lang--en/index.htm
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Table 6: (continued)

v v v v v v 7

v v v v v v 10
v v v 4

v v v v 4

v vV v 13

v v v v 8

1 2 1 1 1 4 3 3 4 4 0 0 2 1 3 46

Lithuania signed and ratified the 2006 International Convention for the Protection of
All Persons from Enforced Disappearance (CPED), including Article 31, which provides
for individual complaints. Poland signed the convention.®

Two EU Member States, Italy and Portugal, ratified in 2013 the Optional Protocol to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (OP-CAT), bringing the total number of EU Member States party to this
instrument to 21.37

In 2013, the 2011 Optional Protocol to the Convention on the Rights of the Child on
a Communications Procedure (CRC-OP3) received a large number of acceptances from
EU Member States. Germany, Portugal, Slovakia and Spain ratified the protocol, while
Croatia and Poland signed it. The protocol was set to come into force in early 2014.
There are still 13 EU Member States that have not yet signed the protocol.

The Czech Republic ratified the Optional Protocol to the CRC on the sale of children,
child prostitution and child pornography (CRC-OP2) in 2013, leaving Ireland as the sole
EU Member State yet to ratify it.

The Czech Republic ratified the United Nations 2000 Convention against Transnational
Organized Crime (UNTOC) in 2013, meaning that all EU Member States are now parties.
The Czech Republic also ratified the 2000 Optional Protocol to UNTOC on the Smuggling of
Migrants by Land, Sea and Air, leaving Ireland as the sole EU Member State yet to ratify it.

Italy and Germany are the first two EU Member States to become parties to the 2011
ILO convention No. 189 concerning decent work for domestic workers (see earlier
in relation to EU action on ‘authorising’ the Member States in this regard). They
join nine others worldwide. ILO conventions cannot be signed in a separate stage
indicating commitment before ratification. The convention entered into force on
5 September 2013.
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Table 7

The UN Convention on the Rights of Persons with Disabilities (CRPD) deserves particular
attention as a relatively new instrument that already boasts a large number of State
Parties, including the EU itself. EU Member States continued to implement the CRPD in
2013. The number of EU Member States that have ratified the CRPD remains unchanged
at 25, of which 20 have also ratified its Optional Protocol, enabling individual complaints
to be made to the CRPD monitoring committee.

The three EU Member States yet to ratify the CRPD- Finland, Ireland and the
Netherlands®® - took further steps towards ratification. In Ireland, the major obstacle
to ratification remains the reform of legal capacity legislation in line with the supported
decision-making model required by Article 12 of the CRPD on equal recognition before
the law.“° On 15 July 2013, the Irish government published the Assisted Decision-Making
(Capacity) Bill, which aims to provide a statutory framework that maximises individual
autonomy. The bill also provides for the establishment of a new statutory office, the
Office of the Public Guardian, which will supervise those who provide support for deci-
sion making. The bill is expected to be passed in 2014, paving the way for ratification of
the CRPD.™2 In Finland, the working group set up to prepare for the convention’s ratifica-
tion was, at the end of 2013, preparing a report outlining the revisions needed to bring
existing legislation into line with the CRPD. The report, currently out for consultation, will
incorporate the consultation’s comments into the legislative proposal for ratification, to
be presented to parliament during 2014.143

Reports released under UN monitoring procedures in 2013, by EU Member State

v

CERD
CESCR v v v
HRC (CCPR) 7 v
CEDAW v v v
CAT v
SPT 4
CRPD v
CED v v
v v
Review v
Committee Convention Committee name in full
CERD ICERD Committee on the Elimination of All Forms of Racial Discrimination
CESCR ICESCR Committee on Economic, Social and Cultural Rights
HRC (CCPR) ICCPR Human Rights Committee
CEDAW CEDAW Committee on the Elimination of Discrimination Against Women
CAT CAT Committee Against Torture
SPT OP-CAT Sub-Committee on prevention of torture (including advisory visits for National

Preventive Mechanisms)

Source: Compiled by FRA using data from United Nations, OHCHR, 2014




Following impact assessment studies conducted
in 2012, the Ministry of Health, Welfare and Sport
in the Netherlands published two draft bills on
the ratification of the CRPD for online consulta-
tion: a Ratification Act*4 and an Implementation
Act defining the legal reforms necessary to
implement the CRPD.#s Details of the respec-
tive monitoring bodies required at national level
under the CRPD are provided in Section 10.5.2 of
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Factsheet: Legal capacity of persons with in-
tellectual disabilities and persons with men-
tal health problems, October 2013, available in
22 EU languages at: http://fra.europa.eu/en/
publication/2013/legal-capacity-persons-in-
tellectual-disabilities-and-persons-men-
tal-health-problems-factsheet

the FRA Annual report 2013 and the table on CRPD
data at: http://fra.europa.eu/en/publications-and-
resources/data-and-maps/int-obligations.

Table 7: (continued)

v v v 4

3
2
v v 5
v v v v v 6
:
v v 2
0
1
2
v v 6
v v v 5
1 0 0 o 4 1 2 1 1 1 2 1 0 2 2 32
Committee Convention Committee name in full
CRC CRC Committee on the Rights of the Child (including monitoring of the optional
protocols)
CMW ICMW Committee on Migrant Workers
CRPD CRPD Convention on the Rights of Persons with Disabilities
CED CPED Committee on Enforced Disappearances

UPR Universal Periodic Review
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Outlook

Developments in 2013 show that the EU Member States generally - but also the EU
itself - continue to accept new commitments stemming from Council of Europe and UN
standards and monitoring mechanisms. This is particularly true of some of the more
recent instruments, such as the Istanbul Convention related to violence against women
or the third optional protocol of the Convention on the Rights of the Child, providing for
an individual complaints procedure.

The eagerly awaited accession of the EU to the ECHR lies currently in the hands of the
CJEU. It is expected to deliver a comprehensive opinion on the legal elements of this
groundbreaking step. Although it is not generally assumed that the CJEU’s response will
be negative, it is important that it tackle the issues raised by legal professionals on the
draft accession agreement, as EU accession will have significant implications for the
fundamental rights landscape in Europe.

The EU has the potential to become one of the leading actors in promoting emerging
issues, such as the notion of human rights and business. Commitment and followup by
EU Member States will also be essential. Similarly,
Member State action on Paris Principlescompliant

FRA PUBLICATION

Fundamental rights-based police training -A manual
for police trainers, December 2013, http://fra.
europa.eu/en/publication/2013/fundamen-
tal-rights-based-police-training-manual-po-

NHRIs in the EU will indicate progress. However, the
EU itself may also take action on minimum stand-
ards for NHRIs and similar entities, such as equality
bodies and data protection authorities.

EU action has continued to underline its determina-

lice-trainers ) . . .
tion to become a more active player in the field of

human rights and one that is fully integrated in the
international system. Besides pursuing its own accession to key instruments such as
the ECHR or the Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data, the EU motivates not only its Member States, but also,
through various tools, third countries to enhance their participation in the international
human rights system, thus fulfilling its role of contributing to the protection of human
rights both internally and worldwide. This is projected to increase in intensity.
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The EU Charter of Fundamental
Rights before national courts and
non-judicial human rights bodies

The Charter of Fundamental Rights of the European Union (Charter), the EU’s human
rights bill, expresses the values at the heart of the Union which all Member States have
pledged to uphold. Although a new instrument, it is gaining in use and prominence. As
the Charter approaches its fifth anniversary as a binding document in December 2014, it
is timely to explore its impact. Much is already known about how the Charter works at
the level of the EU. Indeed, the Charter primarily addresses the EU, including its institu-
tions and bodies. However, there is more to the Charter, namely its use at national level.
The Charter binds the EU Member States and thereby all its authorities at various levels
of governance, including regions or municipalities when they are acting in the scope of
EU law. One indicator of how the Charter penetrates national legal systems is its use in
national court rooms. For the first time, the FRA Annual report looks at national court
judgments and the use of the Charter by national bodies with a human rights remit such
as national human rights institutions, equality bodies and Ombudsperson institutions,
thereby throwing light on a lesserknown side of the Charter’s life.

When looking at the EU Member States’ courts and
how often they refer to the Charter when approaching
the CJEU for a preliminary ruling, no overall trend

FRA PUBLICATION

The European Union as a Community of values:

appears. As shown in Figure 6, Austria shows a defi-
nite rise in Charter-related requests, but most Member
States do not display such aclear-cut trend (e.g.
Belgium, Bulgaria, Ireland and Italy). Some Member
States’ courts have yet to make a single reference to
the Charter in their requests for preliminary rulings by
the CJEU since the Charter entered into force. Besides
Croatia, which joined the EU only in July 2013, this
applies to Cyprus, Denmark, Hungary and Slovenia.

safequarding fundamental rights in times of crisis,
September 2013, available in English and French
at:  http://fra.europa.eu/en/publication/2013/
european-union-community-values-safe-
guarding-fundamental-rights-times-crisis

by EU Member State, 2010-2013

Figure 6: Number of requests for preliminary rulings in which national courts mention the Charter,
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Note:  Croatia is included as from the date it joined the EU, 1 July 2013.
Source: Data available with the European Commission
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Figure 7: Requests for preliminary rulings: total number and number referring to the Charter,
by EU Member State, 2013
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Note: The percentage figure below the country code corresponds to the share of requests for preliminary rulings
referring to the EU Charter of Fundamental Rights.

Source: FRA 2014; CJEU (2014), Annual Report 2013
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However, national courts also use the Charter beyond requests to the CJEU for prelimi-
nary rulings. Indeed, only a fraction of cases in which national courts refer to the Charter
reach the CJEU. The Charter is regularly used in national courtrooms. Nevertheless, so far
the attention has been focused on the EU institutions’ Charter use, for instance before
the CJEU.¢ Less light has been thrown on how national courts use the Charter."4?

Given that EU law is mainly implemented at national level through national institutions,
the national judiciary’s use of the Charter is an important facet to examine. Every judge
at national level serves two masters, the national and EU systems, and has hence to
apply - where appropriate - EU law, including the Charter. In fact, national courts began
using the Charter before it became legally binding. In some of these cases, they even
used the Charter to prevent the application of contradictory national norms. It thus
appears timely and important to take up the Council of the European Union’s recent call
and follow the Charter’s use in national courtrooms.

To examine national developments, FRA asked its Franet contractors to provide key
information across the 28 EU Member States on national case law referring to the
Charter. More specifically, FRA requested information on up to five national judgments,
preferably from the highest courts, including constitutional courts, supreme courts and
the highest administrative courts, that used the Charter in their reasoning.

Of the relevant judgments that national courts handed down in 2013, the most prevalent
substantive areas were on asylum and immigration. Out of the 70 judgments analysed
for the year 2013, the largest group, namely 14 judgments, concerned these two fields.

Other prominent areas for the year were

“The Council considers it important to follow developments  tax law (nine judgments) and consumer
in evolving case-law and notes the Fundamental Rights protection (six judgments). There were also
Agency’s work in publishing regular updates in this regard.” four judgments in each of the following
Council of the European Union (2013), Council conclusions on funda- fields: employment, social security, expro-
mental rights and rule of law and on the Commission 2012 Report on it ; ini i
the Application of the Charter of Fundamental Rights of the Euro- pr|at|on/compensatlop apd admmIStrat.lve
pean Union, Justice and Home Affairs Council meeting Luxembourg, procedures. These findings are similar
6 and 7 June 2013, Point 2, available at: www.consilium.europa. to those of 2012, when FRA looked into
eu/uedocs/cms_Data/docs/pressdata/en/jha/137404.pdf
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Figure 8: Charter-related judgments, national or CJEU, by policy area (%)

National judgments CJEU judgments

39 %
57 %
B Asylum and immigration [l Tax law [l Common Foreign and Security [l Competition
[ Consumer protection Other areas ¥ Employment Asylum and immigration

Source: FRA, 2013, own data

Other areas

240 national judgments by 15 EU Member States’ courts and found that half dealt with
asylum and immigration issues.’ Asylum and immigration unsurprisingly comprise the
lion’s share of rulings, because they are defined principally by EU secondary law and are
highly sensitive from a fundamental rights point of view.

The patterns of reference to the Charter differ between national and CJEU judgments. For
the CJEU, 114 decisions referred to the Charter in 2013;™° in contrast to national courts,
these judgments dealt principally with the EU Common Foreign and Security Policy, as
well as with competition policies. The EU plays a strong role in both these fields, with
competition policy a prime example of an area in which the EU is also entrusted with
implementation. Other very prominent areas - again, similar to the situation before
national courts - included employment (particularly employment at EU institutions), and
asylum and immigration.

Spotlight on the standing of the Charter in the national
legal system

In many cases analysed, the Charter was used to add (additional) legal heft to the
interpretation of a national law provision, including cases dealing with national con-
stitutional law. To give an example from Spain, the Constitutional Court referred to its
standing case law when stating that treaties and international agreements including
EU law may constitute “valuable interpretive criteria of the meaning and scope of the
rights and freedoms recognised by the Constitution”. The court underlined that these
“valuable interpretive criteria” also includes the interpretation developed by the organs
established in those treaties and international agreements.’s* Such judgments reveal that
the Charter’s guiding function is not necessarily limited to cases where EU law in general
and the Charter in particular apply.'s

Less frequent were judgments using the Charter to interpret EU secondary law,
although there is an example from France in the context of the Free Movement
Directive (2004/38/EC). There are also cases where the Charter, secondary law and
national law implementing EU legislation are looked at from the perspective of a trian-
gular relationship, as a German judgment did. At stake was the scope of Article 2 (2) of
the Employment Directive (2000/78/EC), which says that the directive “shall be without
prejudice to measures laid down by national law which, in a democratic society, are
necessary for public security, for the maintenance of public order and the prevention of
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criminal offences, for the protection of health and for the protection of the rights and
freedoms of others.” The case concerned alleged age discrimination in a regional provi-
sion, which required house inspectors to be no older than 70. The national court admitted
that the provision did indeed compromise Article 21 of the Charter, but it arqued that this
intrusion was justified in accordance with Article 52 (1) of the Charter. The justifications for
interference under that article are, the court said, “for the very same reasons” as those
justifying interferences with fundamental rights under national constitutional law.’s3

In the United Kingdom, the standing of the Charter in the national legal system was
addressed explicitly in some judgments and consequently picked up in the political
debate. In a case concerning an asylum seeker who was returned to his country of origin,
the claimant argued that the UK government interfered with his rights under Article 7
of the European Charter, among others, by causing private information to be disclosed
to his home country’s authorities. In the end, the claim was dismissed. However, the
judge referred to the judgment of the CJEU in the case N. S. v. Secretary of State for the
Home Department,s4 stressing that:

“The constitutional significance of this decision can hardly be overstated. The Human
Rights Act 1998 incorporated into our domestic law large parts, but by no means all, of
the European Convention on Human Rights. Some parts were deliberately missed out by
Parliament. The Charter of Fundamental Rights of the European Union contains, | believe,
all of those missing parts and a great deal more. Notwithstanding the endeavours of our
political representatives at Lisbon it would seem that the much wider Charter of Rights is
now part of our domestic law. Moreover, that much wider Charter of Rights would remain
part of our domestic law even if the Human Rights Act were repealed.”ss

In another judgment, a national court in the United Kingdom took a more operational
approach to the standing of the Charter. The case concerned two applicants: a cook at
the Sudanese embassy and a member of the domestic staff of the Libyan embassy.
Both had made claims arising out of their employment and were met with pleas of state
immunity. These pleas were upheld by two separate employment tribunals and both
parties appealed. The claimants invoked Article 47 of the Charter and argued that the
State Immunity Act 1978 (SIA), which provides for state immunity in UK law, should be
disapplied to the extent the claims fell within the material scope of EU law. The employ-
ment appeal tribunal addressed the question whether a direct application of the Charter
implies that national law contrary to the Charter must be disapplied in a claim litigated
between private individuals. The Court stated that the claims relating to discrimination,
harassment and breaches of the Working Time Requlations were subject to Article 47
of the Charter, but those for unfair dismissal and minimum wages were not. The Court
concluded that, whereas the Human Rights Act “does not permit the disapplication of
any statutory provision, [...] EU law requires it where it concerns the material scope of
EU law”; thus, for the claims covered by EU law, certain provisions of the SIA were “to be
disapplied”.¢ The discussions that were sparked by these judgments led the European
Scrutiny Committee in the House of Commons to prepare a report on the application of
the Charter in the UK, which will be presented in 2014.

The sample of cases analysed here does not contain cases where the standing of the
Charter was addressed in other Member States, but this should not lead to the conclusion
that national courts in other countries did not address the Charter’s legal standing. A look
back to 2012 is instructive in this regard. The Constitutional Court in Austria had referred
to a principle of equivalence and concluded that the rights of the Charter can be invoked
as constitutional rights and, within the scope of the Charter, constitute a standard of
review in the proceedings of constitutional complaints, in particular pursuant to specific
provisions of the Austrian Constitution (Articles 139 and 149).*” In the same year, the
Constitutional Court of Romania said that Charter provisions are applied when checking
constitutionality, basing this Charter role on the Romanian constitution’s integration
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clause in Article 148.5% In 2013, a national court in France stressed, in a case concerning
the lack of suspensive effect of an appeal against expulsion orders, that the national
judge does not have the power under the Code of Administrative Justice to rule on the
compatibility of such laws with the provisions of an international convention or reject
their application under the European Union law. However, the court added that the situ-
ation is different where these legal dispositions appear to be manifestly incompatible
with European Union law requirements, which was - according to the national court - not
the case.™ In a case in Cyprus, the parties referred in their argumentation to the Charter
as higher-ranking law. The court, however, limited itself to establishing that Articles 20
and 21 of the Charter are largely identical to the national constitution’s provisions and
“for that reason” there was no need to refer a question of interpretation to the CJEU."%°

Conclusion

It is in the fields of asylum and immigration that national courts most often refer to
the Charter of Fundamental Rights of the European Union. More than one in five of the
cases analysed deal with these policies (21 %). The Charter right that national courts
most commonly refer to is the right to an effective remedy and a fair trial (Article 47).
Together with the right to good administration (Article 41), these rights formed a quarter
of all the references to the Charter in the 2013 judgments analysed. This reflects the
situation before the CJEU, which invokes Articles 41 and 47 in half of all the cases in
which it refers to the Charter.

Of all the cases in which national courts referred to the Charter, 22 % were devoted to
the Charter’s horizontal provisions, encompassing its scope (Article 51) and interpretation
(Article 52). Despite these provisions’ prominence before national courts, their judgments
rarely analyse the Charter’s reach in detail. The Charter is often rather superficially
referred to as a means of interpretation, without the question of whether or not the
Charter applies being addressed.

Occasionally, national courts also refer to the Charter in their reasoning in cases that
clearly fall outside the scope of EU law. As an expression of the values on which the
Union is built and to which all Member States adhere, the Charter thus reverberates
beyond EU law.

National courts tend to cite in parallel the Charter, which is the EU human rights bill,
and the ECHR, the Council of Europe’s human rights treaty. In nearly two thirds of the
judgments analysed, the courts paired references to the Charter and the ECHR.

The Charter is also used and referred to before
bodies with a human rights remit, including NHRIs, FRA PUBLICATION
Ombudsperson institutions and equality bodies.

However, given the diversity of these institutions,
the role of the Charter is more mixed and less pro-
nounced than before national courts. Just like the
national courts, the bodies with a human rights remit
often refer both to the Charter and to human rights
treaties, although the latter see more use than the

Fundamental rights in the future of the EU’s Justice
and Home Affairs. Working & discussion paper,
December 2013, http://fra.europa.eu/en/publi-
cation/2013/fundamental-rights-future-euro-
pean-unions-justice-and-home-affairs

former. Many of the bodies are specialised equality bodies, which tend to draw on the
Charter’s equality title. However, other rights, including to data protection and to good
administration, are also highlighted before such bodies. Nevertheless, there remains
potential for much greater use of the Charter before bodies with a human rights remit.
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http://www.refworld.org/docid/52c598354.html
http://www.refworld.org/docid/52c598354.html
http://www.defensordelpueblo.es/es/Prensa/Notas/contenido_1388063458872.html
http://www.defensordelpueblo.es/es/Prensa/Notas/contenido_1388063458872.html
http://europa.eu/rapid/press-release_MEMO-11-682_en.htm?locale=en
http://europa.eu/rapid/press-release_MEMO-11-682_en.htm?locale=en
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32006R1987
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32006R1987
http://ec.europa.eu/justice/fundamental-rights/files/missing_children_study_2013_en.pdf
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Key legal and policy developments in 2013

Fight against invisibility: To search and protect unaccompanied minors through the SIS Il, project
implemented by Italy under the European Crime Prevention Network.

Bigo, D., Carrerg, S., Hernanz, N. Jeandesboz, J., Parkin, J., Ragazzi, F. and Scherrer, A. (2013), Mass
surveillance of personal data by EU Member States and its compatibility with EU law, Centre for
European Policy Study (CEPS) paper in Liberty and Security in Europe, No. 61, p. 2.

UN, Human Rights Council (2013), Report of the Special Rapporteur on the promotion and protection
of the right to freedom of opinion and expression, 17 April 2013, para. 50 and 51, www.ohchr.org/
Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.40_EN.pdf..

UN, General Assembly (2013), Resolution 68/167 on the right to privacy in the digital age,
18 December 2013, www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/68/167.

Council of Europe, Committee of Ministers (2013), Declaration of the Committee of Ministers on
risks to fundamental rights stemming from digital tracking and other surveillance technologies,
11June 2013, wcd.coe.int/ViewDoc.jsp?id=2074317&Site=CM&BackColorinternet=C3(3(3&BackC
olorintranet=EDBo21&BackColorLogged=F5D383.

Council of Europe, The Council of Europe Commissioner’s human rights comment (2013), Human
rights at risk when secret surveillance spreads, http://humanrightscomment.org/2013/10/24/
human-rights-at-risk-when-secret-surveillance-spreads/.

Council of Europe, Conference of Ministers responsible for Media and Information Society (2013),
Political declaration: Freedom of expression and democracy in the digital age, opportunities, rights,
responsibilities, 8 November 2013, www.coe.int/t/dghl/standardsetting/media/belgrade2013/
Belgrade%2oMinisterial%20Conference%:2oTexts%20Adopted_en.pdf.

Ibid., p. 1.

The FRA EU LGBT survey was conducted online in the 27 EU Member States and Croatia between
April and July 2012. The survey collected information from 93,079 people aged 18 and above who
identified as lesbian, gay, bisexual or transgender, and who lived in the EU or Croatia.

FRA (2013), EU LGBT survey: Results at a glance, Luxembourg, Publications Office, p. 23,
http://fra.europa.eu/en/publication/2013/eu-Igbt-survey-european-union-lesbian-gay-
bisexual-and-transgender-survey-results.

FRA (2014 forthcoming), EU LGBT survey: Main results, Luxembourg, Publications Office.

The FRA survey on violence against women interviewed 42,000 women (face-to-face
interviews), who were between 18 and 74 years old and lived in any of the 28 EU Member States
(approximately 1,500 per country). The respondents were selected based on random sampling.
The data were collected between April and July 2012. FRA (2014), Violence against women:

An EU-wide survey - main results, Luxembourg, Publications Office, http://fra.europa.eu/en/
publication/2014/vaw-survey-main-results.

The survey defined three specific behaviours as cyberstalking: sending emails, text messages
(SMS) or instant messages that were offensive or threatening; posting offensive comments
about the respondent on the internet; and sharing intimate photos or videos of the respondent
on the internet or by mobile phone. To be considered stalking, these incidents had to take place
repeatedly and the same person had to perpetrate them.

The FRA survey on discrimination and hate crimes against Jews was conducted online in

eight EU Member States - Belgium, France, Germany, Hungary, Italy, Latvia, Sweden and the
United Kingdom - in September and October 2012. The survey covered 5,847 self-identified Jews
aged 16 and over. FRA (2013), Discrimination and hate crime against Jews in EU Member States:
Experience and perceptions of antisemitism, Luxembourg, Publications Office, http://fra.europa.
eu/sites/default/files/fra-2013-discrimination-hate-crime-against-jews-eu-member-sta
tes_en.pdf.

Regqulation (EU) No 606/2013 of the European Parliament and of the Council of 12 June 2013 on
mutual recognition of protection measures in civil matters, http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0):L:2013:181:0004:0012:en:PDF.

Council of Europe, Convention on the protection of children against sexual exploitation and sexual
abuse, CETS No. 201, 2007, http://conventions.coe.int/Treaty/EN/treaties/html/201.htm.

Council of Europe, Convention on preventing and combating violence against women and domestic
violence, CETS No. 210, 2011, www.conventions.coe.int/Treaty/EN/treaties/html/210.htm.

Directive 2011/93/EU of the European Parliament and of the Council of 13 December 2011 on
combating the sexual abuse and sexual exploitation of children and child pornography, and
replacing Council Framework Decision 2004/68/JHA, O 2011 L 335/1, http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:L:2011:335:0001:0014:EN:PDF.

EPP Group (2013), Bullying: Towards the establishment of a European Day against bullying and
school violence, 17 January 2013, www.eppgroup.eu/press-release/Towards-a-European-Day-a
gainst-bullying-%:26-school-violence.

FRA (2013), EU LGBT survey: Results at a glance, Luxembourg, Publications Office, http://fra.
europa.eu/en/survey/2012/eu-Igbt-survey.



http://www.eucpn.org/work-prog/projects.asp
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.40_EN.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.40_EN.pdf
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/68/167
https://wcd.coe.int/ViewDoc.jsp?id=2074317&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
https://wcd.coe.int/ViewDoc.jsp?id=2074317&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
http://humanrightscomment.org/2013/10/24/human-rights-at-risk-when-secret-surveillance-spreads/
http://humanrightscomment.org/2013/10/24/human-rights-at-risk-when-secret-surveillance-spreads/
http://www.coe.int/t/dghl/standardsetting/media/belgrade2013/Belgrade%20Ministerial%20Conference%20Texts%20Adopted_en.pdf
http://www.coe.int/t/dghl/standardsetting/media/belgrade2013/Belgrade%20Ministerial%20Conference%20Texts%20Adopted_en.pdf
http://fra.europa.eu/en/publication/2013/eu-lgbt-survey-european-union-lesbian-gay-bisexual-and-transgender-survey-results
http://fra.europa.eu/en/publication/2013/eu-lgbt-survey-european-union-lesbian-gay-bisexual-and-transgender-survey-results
http://fra.europa.eu/en/publication/2014/vaw-survey-main-results
http://fra.europa.eu/en/publication/2014/vaw-survey-main-results
http://fra.europa.eu/sites/default/files/fra-2013-discrimination-hate-crime-against-jews-eu-member-states_en.pdf
http://fra.europa.eu/sites/default/files/fra-2013-discrimination-hate-crime-against-jews-eu-member-states_en.pdf
http://fra.europa.eu/sites/default/files/fra-2013-discrimination-hate-crime-against-jews-eu-member-states_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:181:0004:0012:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:181:0004:0012:en:PDF
http://conventions.coe.int/Treaty/EN/treaties/html/201.htm
http://www.conventions.coe.int/Treaty/EN/treaties/html/210.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:335:0001:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:335:0001:0014:EN:PDF
http://www.eppgroup.eu/press-release/Towards-a-European-Day-against-bullying-%26-school-violence
http://www.eppgroup.eu/press-release/Towards-a-European-Day-against-bullying-%26-school-violence
http://fra.europa.eu/en/survey/2012/eu-lgbt-survey
http://fra.europa.eu/en/survey/2012/eu-lgbt-survey
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See FRA (2013), Survey data explorer: EU LGBT survey 2012, http://fra.europa.eu/DVS/DVT/Igbt.
php.

See, for example, Chapters 5 and 6 in FRA’s previous Annual reports.

FRA (2010), Homophobia, transphobia and discrimination on grounds of sexual orientation and
gender identity, Luxembourg, Publications Office; see also FRA (2014 forthcoming), EU LGBT survey:
Main results, Luxembourg, Publications Office.

FRA (2013), EU LGBT survey: Results at a glance, Luxembourg, Publications Office.

FRA (2013), Discrimination and hate crime against Jews in Member States: Experiences and
perceptions of antisemitism, Luxembourg, Publications Office, p. 21.

European Institute for Gender Equality (2013), Report on Gender Equality Index: Main findings,
http://eige.europa.eu/sites/default/files/Gender-Equality-Index-Main-findings.pdf.

More detailed information on gender equality is on the European Institute of Gender Equality
website, http://eige.europa.eu.

FRA (2014 forthcoming), Indicators on political participation of persons with disabilities,
Luxembourg, Publications Office.

Committee on the Rights of Persons with Disabilities (2013), Concluding observations on Tunisia,
CRPD/C/TUN/CO/4, 13 May 2011, para. 35.

Regulation (EU) No. 1303/2013 of the European Parliament and of the Council of 17 December 2013
laying down common provisions on the European Regional Development Fund, the European Social
Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the European
Maritime and Fisheries Fund covered by the Common Strategic Framework and laying down
general provisions on the European Regional Development Fund, the European Social Fund and the
Cohesion Fund and repealing Council Regulation (EC) No. 1083/2006, OJ L 347, 20 December 2013,
PP. 320-469.

European Commission (2014), Cohesion policy 2014-2020, http://ec.europa.eu/regional_policy/
what/future/index_en.cfm.

Regulation (EU) No. 1304/2013 of the European Parliament and of the Council of 17 December 2013
on the European Social Fund and repeating Council Regulation (EC) No. 1081/2006, 0J2013 L 347,
20 December 2013, para. 19.

Regulation (EU) No. 1304/2013 of the European Parliament and of the Council of 17 December 2013
on the European Social Fund and repeating Council Regulation (EC) No. 1081/2006, 0) 2013 L 347,
20 December 2013.

Council of the European Union (2012), 2011/0276 (COD), Addendum 2 to Note 8207/12 ADD 2 Rev 1,
Brussels, 20 April 2012; see also FRA Annual report 2012.

Regulation (EU) No. 1303/2013 of the European Parliament and of the Council of 17 December 2013
laying down common provisions on the European Regional Development Fund, the European
Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the
European Maritime and Fisheries Fund covered by the Common Strategic Framework and laying
down general provisions on the European Regional Development Fund, the European Social

Fund and the Cohesion Fund and repealing Council Requlation (EC) No. 1083/2006, 0) 2013 L 347,
20 December 2013, pp. 320-469, Art. 19 and Annex XI.

Requlation (EU) No. 1381/2013 of the European Parliament and of the Council of 17 December 2013
establishing a Rights, Equality and Citizenship Programme for the period 2014 to 2020; Text with
EEA relevance, 0) 2013 L 354, 28 December 2013, pp. 62-72.

European Commission, DG Justice, Fundamental Rights and Citizenship funding programme, http://
ec.europa.eu/justice/grants/programmes/fundamental-citizenship/.

European Commission, DG Justice, Daphne Il funding programme, http://ec.europa.eu/justice/
grants/programmes/daphne/index_en.htm.

European Commission, DG Employment, Social Affairs & Inclusion, Progress programme (2007-
2013), http://ec.europa.eu/social/main.jsp?catld=327.

European Parliament (2013), Resolution on strengthening the fight against racism, xenophobia and
hate crime 2013/2543(RSP), Brussels, 14 March 2013, www.europarl.europa.eu/sides/getDoc.
dortype=TA&reference=P7-TA-2013-0090&language=EN&ring=B7-2013-0121.

Council of the European Union (2013), Council conclusions on fundamental rights and rule of law
and on the Commission 2012, Report on the Application of the Charter of Fundamental Rights of the
European Union, Justice and Home Affairs Council meeting, Luxembourg, 6-7 June 2013, p. 4, Www.
consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137404.pdf.

ECtHR (2013), Hate speech, factsheet, Strasbourg, July 2013, www.echr.coe.int/Documents/
FS_Hate_speech_ENG.pdf.


http://fra.europa.eu/DVS/DVT/lgbt.php
http://fra.europa.eu/DVS/DVT/lgbt.php
http://eige.europa.eu/sites/default/files/Gender-Equality-Index-Main-findings.pdf
http://eige.europa.eu/
http://ec.europa.eu/regional_policy/what/future/index_en.cfm
http://ec.europa.eu/regional_policy/what/future/index_en.cfm
http://ec.europa.eu/justice/grants/programmes/fundamental-citizenship/
http://ec.europa.eu/justice/grants/programmes/fundamental-citizenship/
http://ec.europa.eu/justice/grants/programmes/daphne/index_en.htm
http://ec.europa.eu/justice/grants/programmes/daphne/index_en.htm
http://ec.europa.eu/social/main.jsp?catId=327
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2013-0090&language=EN&ring=B7-2013-0121
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2013-0090&language=EN&ring=B7-2013-0121
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137404.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137404.pdf
http://www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf
http://www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf
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Key legal and policy developments in 2013

UN, Committee on the Elimination of Racial Discrimination (CERD) (2013), Combatting racist
hate speech, CERD/C/GC/35, 29 September 2013, http://tbinternet.ohchr.org/ layouts/
treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en.

Rome Declaration (2013), www.milquet.belgium.be/sites/default/files/23092013%20
De%CC%381claration%20de%20Rome.pdf.

See FRA (2013), Fundamental Rights Conference, Combating hate crime in the EU: Giving victims
a face and a voice, Vilnius, 12-13 November 2013, http://fra.europa.eu/en/event/2013/
fundamental-rights-conference-2013.

Cecilia Malmstrom (2013), Combating hate crime in the EU, http://europa.eu/rapid/
press-release_SPEECH-13-909_en.htm.

Council of the European Union (2013), Council conclusions on combating hate crime in the European
Union, Justice and Home Affairs Council meeting, Brussels, 5-6 December 2013, www.consilium.
europa.eu/uedocs/cms_Data/docs/pressdata/en/jha/139949.pdf.

Council of Europe, Commissioner for Human Rights (2013), Safeguarding human rights in times of
economic crises, CommDH/IssuePaper(2013)2, Strasbourg, Council of Europe, https://wcd.coe.int/
ViewDoc.jsp?id=2130915.

UN, CERD (2013), Concluding observations on the seventeenth to twenty-second periodic reports
of Cyprus, adopted by the Committee at its eighty-third session (12-30 August 2013), CERD/C/CYP/
(0 17-22, p. 5, 23 September 2013, http://tbinternet.ohchr.org/ layouts/treatybodyexternal/
Download.aspx?symbolno=CERD%2fC%2fCYP%2fCO%2f17-22&Lang=en.

FRA (2013), Discrimination and hate crime against Jews in EU Member States: Experiences and
perceptions of antisemitism, Luxembourg, Publications Office, http://fra.europa.eu/sites/default/
files/fra-2013-discrimination-hate-crime-against-jews-eu-memberstates_en.pdf.

The programme of the Nationalist Party of Bulgaria is available at: www.dnevnik.bg/getatt.
php?filename=0_2133887.pdf.

Bulgaria, 24 Chasa Newspaper (2013), ‘bosiH Pacate: Monyumxme paspeluerne ot CABP aa
OpraHmsmpame rpaxaaHckmn natpynmn’, www.24chasa.bg/Article.asp?Articleld=2445484.

Bulgaria, HauvoHaneH ueHTbp 3a pa3BuTMe Ha pomuTe B BbArapma (2013), POMCKU KOMaHOOCU
cb30aBam op2aHu3ayus 3@ ombpaHa om Hacusue, 20 November 2013, http://romacenter.blog.bg/
novini/2013/11/20/romski-komandosi-syzdavat-organizaciia-za-otbrana-ot-nasilie.1208989.

Magyar Hajna (2013), A Magyar Hajnal révid programja, http://magyarhajnal.
com/a-magyar-hajnal-rovid-program.

The use of the term ‘Roma’ in this FRA Annual report follows the approach of the Council of Europe,
which uses the term to refer to “Roma, Sinti, Kale and related groups in Europe, including Travellers
and the Eastern groups (Dom and Lom), and covers the wide diversity of the groups concerned,
including persons who identify themselves as Gypsies.” Council of Europe (2012), Descriptive
glossary of terms relating to Roma issues, version dated 12 May 2012, Strasbourg, http://hub.
coe.int/c/document_library/get_file?uuid=83de8fod-ee32-40c9-bg2e-e77edec46388&grou
pld=10227.

European Commission (2013), Communication from the Commission to the European Economic and
Social Committee and the Committee of the Regions: Steps forward in implementing National Roma
Integration Strategies, COM(2013) 454 final, Brussels, 26 June 2013, http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2013:0454:FIN:EN:HTML.

European Commission (2013), Proposal for a Council Recommendation on effective Roma
integration measures in the Member States, COM(2013) 460 final, Brussels, 26 June 2013, http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0460:FIN:EN:HTML.

Council of the European Union (2013), Council Recommendation of 9 December 2013 on effective
Roma integration measures in the Member States, 0) 2013 C 278, http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:C:2013:378:0001:0007:EN:PDF.

ROMED (2013), About ROMED, http://coe-romed.org/about.

Council of Europe (2013), '/ROMACT programme launches in Bulgaria and Romania’, Press release,
11 October 2013.

Council of Europe, Ad hoc committee of experts on Roma issues (CAHROM) (2013), Thematic report
on school attendance of Roma children, in particular Roma girls, CAHROM(2013)s5, Strasbourg,
22 April 2013, http://hub.coe.int/cahrom1.

CAHROM (2013), Thematic report on social housing for Roma and legalisation of Roma settlements
and houses, CAHROM(2013)18, Strasbourg, 29 October 2013; CAHROM (2013), Thematic report

on encampment areas and other issues relating to Travellers, CAHROM(2013)6, Strasbourg,

30 April 2013, http://hub.coe.int/cahrom.

CAHROM (2013), Thematic report on combating anti-Gypsyism, hate speech and hate crime against
Roma, CAHROM(2013)21, Strasbourg, 9 December 2013, http://hub.coe.int/cahromn.



http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
http://www.milquet.belgium.be/sites/default/files/23092013%20De%CC%81claration%20de%20Rome.pdf
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http://europa.eu/rapid/press-release_SPEECH-13-909_en.htm
http://europa.eu/rapid/press-release_SPEECH-13-909_en.htm
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/jha/139949.pdf
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/jha/139949.pdf
https://wcd.coe.int/ViewDoc.jsp?id=2130915
https://wcd.coe.int/ViewDoc.jsp?id=2130915
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fCYP%2fCO%2f17-22&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fCYP%2fCO%2f17-22&Lang=en
http://fra.europa.eu/sites/default/files/fra-2013-discrimination-hate-crime-against-jews-eu-memberstates_en.pdf
http://fra.europa.eu/sites/default/files/fra-2013-discrimination-hate-crime-against-jews-eu-memberstates_en.pdf
http://www.dnevnik.bg/getatt.php?filename=o_2133887.pdf
http://www.dnevnik.bg/getatt.php?filename=o_2133887.pdf
http://www.24chasa.bg/Article.asp?ArticleId=2445484
http://romacenter.blog.bg/novini/2013/11/20/romski-komandosi-syzdavat-organizaciia-za-otbrana-ot-nasilie.1208989
http://romacenter.blog.bg/novini/2013/11/20/romski-komandosi-syzdavat-organizaciia-za-otbrana-ot-nasilie.1208989
http://magyarhajnal.com/a-magyar-hajnal-rovid-program
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European Parliament (2013), Resolution of 12 December 2013 on the progress made
in the implementation of the National Roma Integration Strategies (2013/2924(RSP)),
Strasbourg, www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
TEXT+TA+P7-TA-2013-0594+0+DOC+XML+Vo//EN.

Croatia, Government (2013), Odluka o osnivanju Povjerenstva za pracenje provedbe Nacionalne
strategije za ukljucivanje Roma, za razdoblje od 2013. do 2020., 4 July 2013.

Finland, Sosiaali- ja terveysministerié (STM)/Social- och hélsovardsministeriet (SHM) (2009),
Suomen romanipoliittinen ohjelma: Tyéryhmdan esitys/Politisk program fér romerna i Finland:
Arbetsgruppens promemoria.

Information provided by the Estonian Kultuuriministeerium.

Movisie (2013), Nulmeting: Ervaringen en meningen van Roma, Sinti en professionals over de
sociale inclusie van Roma en Sinti in de domeinen van onderwijs, werk, wonen, gezondheid en
veiligheid, Utrecht, Movisie.

Hungary, Szociélis Agazati Informdciés Rendszer (2012), Nemzeti Tarsadalmi Felzarkéztatasi
Stratégia indikator rendszer, Budapest.
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ECtHR, Del Rio Prada v. Spain, No. 42750/09, 21 October 2013.
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Estonia signed on 17 February 2014.
Greece passed legislation 4216/2013 on 10 December 2013 as basis for ratification of the treaty.
Council of Europe, Committee of Ministers (2013), 168" Meeting (Item 4.1, Point 3), 10 April 2013.

UN, Office of the High Commissioner for Human Rights, The core international human rights
instruments and their monitoring bodies, www.ohchr.org/EN/Professionallnterest/Pages/
Corelnstruments.aspx.

The ICESCR-OP was to enter into force after 10 ratifications. On 5 February 2013, it received the
tenth ratification (Uruguay), and it entered into force on 5 May 2013. Finland ratified the ICESCR-OP
on 31)January 2014.

Portugal ratified the CEPD on 27 January 2014, and accepted Art. 31, which allows for individual
complaints.

Greece ratified OP-CAT on 11 February 2014.

CRC-OP3 received its tenth ratification on 14 January 2014, which led to its entering into force on
14 April 2014.

All three have already signed the CRPD and Finland has also signed the Optional Protocol.

FRA (2013), Legal capacity of persons with mental health problems and persons with intellectual
disabilities, Luxembourg, Publications Office.

Ireland, Assisted Decision-Making (Capacity) Bill 2013 and Explanatory Memorandum, www.
oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2013/8313/b8313d.pdf.

Doyle, S., and Flynn, E. (2013), ‘Ireland’s ratification of the UN Convention on the Rights of Persons
with Disabilities: Challenges and opportunities’, British Journal of Learning Disabilities, Vol. 41, No. 1,
pp. 171-180.

Finland, Ulkoasiainministerié, Ratification of the Convention on the Rights of Persons with
Disabilities proceeding in Finland, http://formin.finland.fi/public/default.aspx?contentid=297670
&nodeid=15630&contentlan=2&culture=en-US.

Netherlands, Staatssecretaris van Volksgezondheid, Welzijn en Sport (2013), Ambtelijk
concept: Rijkswet van... tot goedkeuring van het op 13 december 2006 te New York tot stand
gekomen Verdrag inzake de rechten van personen met een handicap (Trb. 2007, 169), http://
internetconsultatie.nl/vnverdraghandicap/document/764.

Netherlands, Staatssecretaris van Volksgezondheid, Welzijn en Sport (2013), Ambtelijk concept:
Rijkswet van... tot uitvoering van het op 13 december 2006 te New York tot stand gekomen Verdrag
inzake de rechten van personen met een handicap (Trb. 2007, 169), http://internetconsultatie.nl/
vnverdraghandicap/document/766.

European Parliament (2012), ‘Main trends in the recent case law of the EU Court of Justice and

the European Court of Human Rights in the field of fundamental rights’, PE462.446, available
here: www.europarl.europa.eu/RegData/etudes/etudes/join/2012/462446/IPOL-LIBE_
ET(2012)462446 EN.pdf. Arecent example is de Burca, G. (2013), ‘After the EU Charter of
Fundamental Rights: The Court of Justice as a human rights adjudicator’, Maastricht Journal, Vol. 20
No. 2, pp. 168-184.

For exceptions confirming the rule, see de Visser, M. (2013), ‘National constitutional courts, the
Court of Justice and the protection of fundamental rights in a post-Charter landscape’, Human
Rights Review; Bazzocchi, V. (2011), ‘The European Charter of Fundamental Rights and the courts’,
in Di Federico, G. (ed.), The EU Charter of Fundamental Rights, Springer, pp. 55-75.

Italy, Corte Appello Firenze sez. lav (2007), judgment of 9 June 2007, quoted by Amici, F., Papa,
V,, and Sacca E,, (2009), The courts and the Nice Charter: Technical arguments and interpretative
activity, p. 259, http://csdle.lex.unict.it/Archive/AC/Dossiers/EU%20law/20120206-
101728_INT_dossier12_fund-rights_2009pdf.pdf; Italy, Tribunale Ravenna (2008), judgment of
16 January 2008, quoted ibid.. p. 268.

Similarly, the ACA general report on the implementation of the Charter (seminar of

24 November 2011) states: “The area of law in which the Charter seems to have played the most
prominent role to date is immigration and asylum law: apart from Spain, Hungary and Austria, the
Charter has had an impact (to a greater or lesser extent) in this area of law in every country.” ACA,
General report, www.3aca-europe.eu/seminars/DenHaag2011/Gen_Report_en.pdf.

For the list of the 114 decisions, see the annex to European Commission (2014), 2013 report on the
application of the EU Charter of Fundamental Rights, Luxembourg, Publications Office.

Spain, Tribunal Constitucional, Case 61/2013, judgment of 14 March 2013, http://
hj.tribunalconstitucional.es/HJ/docs/BOE/BOE-A-2013-3797.pdf.

See Spain, Tribunal Constitucional, Case 167/2013, judgment of 7 November 2013, http://
hj.tribunalconstitucional.es/HJ/docs/BOE/BOE-A-2013-11678.pdf.

Germany, Hessischer Verwaltungsgerichtshof, Case 7 C 897/13.N, judgment of 7 August 2013,
http://openjur.de/u/642867.html.
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CJEU,C-411/10, N.S. v. Secretary of State for the Home Department, judgment of 21 December 2011.

United Kingdom, High Court (Queen’s Bench Division - Administrative Court), Case EWHC 3453
(Admin), judgment of 7 November 2013.

United Kingdom, Employment Appeal Tribunal, Case UKEAT 0401_12_0410,

judgment of 4 October 2013, www.bailii.org/cgi-bin/markup.cgi?doc=/uk/cases/
UKEAT/2013/0401_12_3004.html&query=Janah+and+v+and+Libya+and+Benkharbouche+and+
v+and+Embassy+and+of+and+the+and+Republic+and+of+and+Sudan%g2&method=boolean.

Austria, Verfassungsgerichtshof, Case U466/11; U1836/11, judgment of 14 March 2012,
www.ris.bka.gv.at/Dokumente/Vfgh/JFT_09879686_11U00466_2_00/JFT_09879686_
11U00466_2_o00.html.

Romania, Curtea Constitutionald a Romaniei, Case 1021D/2012, judgment of 20 November 2012,
www.ccr.ro/files/products/Do967_12.pdf.

France, Haute Cour administrative, judge for urgent cases, Case No. 371316, judgment of
23 August 2013, www.legifrance.gouv.fr/affichjuriAdmin.do?oldAction=rechjuriAdmin&idTexte
=CETATEXT000027990506&fastReqld=885337519&fastPos=34.

Cyprus, Supreme Court, Civil Appeal No. 77/2012, judgment of 13 February 2013, www.cylaw.org/
cgi-bin/open.pl?file=/apofaseis/aad/meros_1/2013/1-201302-77-12PolEf.htm.
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HELPING TO MAKE FUNDAMENTAL RIGHTS A REALITY FOR EVERYONE IN THE EUROPEAN UNION

The EU and its Member States took a variety of important steps in 2013 to protect and promote fundamental rights by
assuming new international commitments, revamping legislation and pursuing innovative policies on the ground. Yet, fun-
damental rights violations seized the spotlight with distressing frequency: would-be migrants drowning off the EU’s coast,
unprecedented mass surveillance, racist and extremist-motivated murders, child poverty and Roma deprivation.

In response, the EU completed a series of important legal reforms, particularly in asylum, while Member States worked to
transpose the EU Victims’ Directive into national law and pursued their national Roma integration strategies. Still, new laws
on the books do not necessarily transform the situation on the ground. Crisis-driven austerity measures raised some funda-
mental rights concerns. A persisting gap between law and practice troubled a broad spectrum of human rights observers,
particularly in asylum policy, Roma integration and child and victims’ rights.

This year’s summary of the FRA Annual report - Highlights 2013 - puts the spotlight on key legal and policy developments
in the field of fundamental rights in 2013, covering the following topics: asylum, immigration and integration; border
control and visa policy; information society, respect for private life and data protection; the rights of the child and the
protection of children; equality and non-discrimination; racism, xenophobia and related intolerance; access to justice and
judicial cooperation; rights of crime victims; EU Member States and international obligations. It also features fundamental
rights-related developments in two new areas: Roma integration, following the drawing up of the national Roma integration
strategies, and the use of the EU Charter of Fundamental Rights before national courts as it approaches its fifth anniversary
as a binding document.
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