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Executive summary

Implementation of Employment Directive
2000/78/EC

The Employment Directive 2000/78/EC 1is in principle properly implemented
into Polish law and provides victims of discrimination on the ground of sexual
orientation with the possibility of claiming damages. Problems remain,
however, as regards two definitions (direct and indirect discrimination) and the
way they are implemented into Polish law.

The major weakness is the lack of an equality body or other organ responsible
for anti-discrimination policies and legal actions. The Government is still under
preparation of a new, complex anti-discrimination law which will enhance the
protection of sexual minorities against discrimination and will establish the
equality body. However, efforts take already a long time and the non-
governmental organizations do not have an expectation that such law will be
passed within next two years.

There was only one case pending before Polish employment courts where the
claim of sexual orientation was directly raised. It should be noted that the low
number of cases is a result of a lack of willingness among individuals to
disclose their sexual orientation.

In January 2010 The European Commission sent a reasoned opinion to Poland
for incorrectly implementing the Directive 2000/78/EC.

Freedom of movement

Poland does not recognise freedom of movement under Directive 2004/38/EC
for partners in partnerships registered in other Member States.

The Polish authorities create obstacles for Polish nationals who wish to enter
into same-sex partnership or marriage in a Member State where such a
possibility exists. In particular, the offices for civil status refuse to issue
certificates stating that a given person is not married to anyone else, which may
block a procedure in another EU Member State. This problem may in practice
be resolved by obtaining a notary certificate. In June 2008 Wojewddzki Sqd
Administracyjny [Regional Administrative Court] in Gdansk ruled a landmark
judgement in which it stated that every citizen is entitled to receive such a
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certificate without substantiating her/his request what means the office for civil
status cannot examine the petitioner’s intention.

In the resolution on application of Directive 2004/38/EC on the right of citizens
of the Union and their family members to move and reside freely within the
territory of the Member States, adopted in April 2009, European Parliament
describes as a ‘problematic issue’ the fact that Poland does not recognise same
sex marriages as a reason to grant free movement rights, neither does it
recognise registered partnerships, even if certified in another Member States.

Asylum and subsidiary protection

Until 2008 Polish law did not provide explicitly protection from the risk of
being returned home to people who were persecuted or harassed because of
their sexual orientation or gender identity. The law was however significantly
amended in March 2008 in order to implement the Council Directive
2004/83/EC. Sexual orientation is presently recognized directly as “a
membership of particular social group” since Article 14 Section 2 of the Law on
Granting Protection to Aliens on the Territory of the Republic of Poland states
that “depending on the circumstances in the country of origin, a particular social
group might include a group based on a common characteristic of sexual
orientation; sexual orientation cannot be however understood to include acts
considered to be criminal in accordance with Polish law”. Practice shows that
the refugee status or subsidiary protection are seldom granted due to sexual
orientation or gender identity. The report further describes cases of a citizen of
Moldova and a citizen of Vietnam who were denied refugee status by the
President of the Office for Foreigners and the Council for Refugees which is an
appeal body. Also applications of two citizens of Belarus who are homosexual
couple were rejected. Their cases before the Council for Refugees are still
pending. In one case refugee status was granted to a Chechen national due to
problems with gender identification and intimidation in the home country.

Family reunification

Provisions of the Council Directive 2003/86/EC have been properly
implemented into Polish law. Neither LGBT organisations nor Helsinska
Fundacja Praw Czlowieka [the Helsinki Foundation for Human Rights
(HFHR)] has noted any problems with the application of the law or problems
with family reunification. The authors were also not provided with relevant
statistics, as they are not gathered.
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Freedom of assembly

In recent years Poland has witnessed many significant problems with respect to
the organisation of assemblies by the LGBT community.

Paradoxically, attempts to restrict freedom of assembly resulted in court
judgments that only strengthen this freedom and which may have positive
effects in other parts of Europe — through establishment of standards. One
should note in this respect a judgment of Trybunat Konstytucyjny [the
Constitutional Court] of 18.01.2006 and a judgment of the European Court of
Human Rights (ECtHR) in Bgczkowski and others v. Poland of 03.05.2007.

Following bans on demonstrations in 2005 and court decisions following such
bans, gay pride events were organised in Poland without any major problems
from the administrative organs.

Nevertheless, a typical problem is the risk of violence and offensive language
from participants of counter-demonstrations. Events in Krakéw in 2006 and
2007 show that the police are not always effective in exercising their duty to
protect participants of legal demonstrations and that attacks by aggressive
counter-demonstrators may take place. These events show also that the
organisation of assemblies by the LGBT community is still a matter of
controversy.

In regard to Equality Marches taking place in 2008 and 2009, it has to be noted
that the situation has significantly improved since 2005, when organisers of the
Marches had to face serious difficulties. It can be stated that the improvement
was to be observed in regard to three main factors: positive attitude of the
administrative authorities, better protection offered by the Police and lower
activity of the far right, xenophobic organisations trying to disturb the Marches,
although they still stay present during most of such events organised in Poland.
As an example in June 2010 Warsaw will host the “Euro Pride 2010”.

Hate speech and criminal law

Hate speech towards homosexuals is a problem in Polish political life and in
society in general. Polish criminal law does not contain specific instruments
aiming to provide protection against hate speech directed at homosexuals. Hate
crimes law is regulated in Poland in the Penal Code of 6 June 1997 (Dz.U.
[Journal of Laws] of 1997, No 88, item 553, as amended) in Chapter XXVII
"Offences against honour and personal inviolability”, but the protection offered
concerns only those being victims of hatred based on national, ethnic, racial or
religious differences or for reason of the absence of any religious belief.
However, some effects may be achieved through litigation and reliance on
general provisions protecting the individual’s reputation and honour (e.g.
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criminal defamation or protection of personal rights under the Civil Code of 23
April 1964 (Dz.U. [Journal of Laws] of 1964, No 16, item 93, as amended). In
August 2009 a landmark judgement was issued by the Regional Court in
Szczecin which proved that a civil action may be used as an efficient tool of
protection against homophobic hate speech.

Acts of physical violence against gays and lesbians happen from time to time in
Poland. However, there is a lack of willingness on the part of victims to bring
their cases to the prosecutor’s office or court.

One unresolved problem is a neo-fascist website, Redwatch, which includes
data on many left-wing activists and members of NGOs, together with their
personal data and incitement to violence against them. Despite efforts by the
police, the website is still operational and forms a constant danger for people
whose names are listed on it.

In 2008 LGBTQ organisations proposed a joint draft of amendments to the
Polish Criminal Code, which would allow to extend the scope of protection
provided against hate speech and hate crimes. The draft stipulates that
individuals are protected not only as members of national, ethnic and
religious minorities and persons who do not belong to any religion, but
also in regard to their sexual orientation or identity. However, the official
governmental draft of amendments to the Criminal Code which was approved
by Sejm, omits any references to sexual orientation or identity.

Transgender issues

Polish law and jurisprudence provide for protection against discrimination for
transsexuals. Discrimination against them is treated as discrimination on the
basis of sex. At the same time, gender identity is recognised as one of the
personal goods protected under civil law.

The procedure for changing gender identity was created in result of judgments
by the Supreme Court. The changing approach of the Supreme Court created a
good deal of inconvenience and so there is a great need for comprehensive
legislation balancing the rights of transsexuals and doctors, as well as regulating
the procedure for name changes and acts of civil status.

In 2008 Fundacja Trans-Fuzja (Foundation Trans-Fuzja) which acts for rights
of transgender people was established. One of its initiatives was to create
special identity cards for transgender persons. Although this idea reached
significant public attention, it was rejected by the Ministry of Interior and
Administration.
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Miscellaneous

The previous government tried to use homosexuals and attitudes towards them
as an ideological weapon, especially in the field of education. The controversy
around the book, Compass — Education on Human Rights and the draft law on
the prohibition of homosexual propaganda in schools are two examples of this
approach. Following the most recent elections, there is hope for significant
changes in educational policy. This hope has already been confirmed by the
new Minister of National Education.

In 2003 a draft law on same-sex partnerships was prepared by the Senate.
However, the current government does not appear interested in putting this
issue on to the political agenda.

Kampania Przeciw Homofobii [the Campaign Against Homophobia] had some
problems with the full implementation of their outdoor advertising campaign
due to the attitude of an advertising agency. The agency did not want to work
with them, allegedly because of the content of the posters. There were also other
examples of business entities’ restricting access by LGBT leaders to certain
services.

Regulations regarding protection of data collected by the police are wrongly
construed. They do not provide full protection of data concerning sexual
orientation. Most people affected do not know that their personal data, including
data on their sexual preferences and life, are processed by the police. As a
consequence, it may be that homosexuals do not report criminal acts against
them, fearing that their sensitive data will be collected by the investigative
bodies or might be used by unauthorised third parties.

Good practices

Good practices regarding protection of LGBT people can be seen chiefly in the
Polish courts. Judgments concerning Equality Marches are meaningful due to
protection of basic values in a democratic society. Some of the statements
included in these judgments may reverberate in other EU countries, especially
new Member States.

Another example of good practice is the positive cooperation between the
Polish ordinary courts and administrative courts and NGOs in litigation of
precedent cases. Polish courts accept public interest litigation, especially if an
organisation is presenting an amicus curiae brief or legal opinion, and may take
advantage of views expressed therein. It is of great help in advancing the rights
of the LGBT community and may have good effects if the legislator or the
executive is not responding correctly to the needs and problems of the given
minority.
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A.  Implementation of Employment
Directive 2000/78/EC

The process of full implementation of the Directive 2000/78/EC has not yet
ended. Currently, the Polish government is preparing a new anti-discrimination
law that would complete the implementation. The most important task for the
government is the establishment of an equality body which would comply with
the requirements of Directive 2000/43/EC and at the same time help victims of
discrimination due to other grounds covered by Directive 2000/78/EC.

A.1.  Methods of implementation of Directive
2000/78/EC

In general, Directive 2000/78/EC has been implemented into Polish national
law through amendments to three legal acts:

e Act of 26.06.1974 — Kodeks pracy [Labour Code]*, which in 2003 was
amended in order to implement Directive 2000/78/EC and 2000/43/EC’
(hereinafter ‘Labour Code’);

e Act of 20.06.2004 — Ustawa o promocji zatrudnienia i instytucjach rynku
pracy [Promotion of Employment and Institutions of the Labour Market
Act]” (hereinafter ‘Act on Promotion of Employment’),

e Actof 17.11.1964 — Kodeks Postepowania Cywilnego [Civil Procedure
Code]’, which was amended in 2004 in order to implement Directives
2000/78/EC and 2000/43/EC® (hereinafter ‘Civil Procedure Code’).

The Labour Code has been amended through the insertion of the new chapter on
equal treatment in employment (Chapter Ila) and the general principle in Article
11° of the Labour Code stating that any discrimination in employment, direct or
indirect, due to sex, age, disability, race, religion, nationality, political opinions,
membership of trade unions, beliefs, sexual orientation or part-time
employment is prohibited.’

Unified text — Dziennik Ustaw [Journal of Laws] of 1998, No. 21, item 94 as amended.
Journal of Laws of 2003, No. 213, item 2081.

Journal of Laws of 2004, No. 99, item 1001, as amended.

Unified text — Dziennik Ustaw [Journal of Laws] of 1964, No. 43, item 296, as amended.
Journal of Laws of 2004, No. 172, item 1804. Amendments entered into force on 05.02.2005.
According to the Campaign Against Homophobia, this list of prohibited grounds of
discrimination should also include gender identity. Although one should not expect many
examples of discrimination due to this ground, its inclusion may have a positive educational
and awareness-raising impact.

PO Y N )
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This general principle is further enshrined in Article 18* of the Labour Code,
which states that employees should be equally treated with respect to entering
into employment contracts or their termination, terms and conditions of
employment, promotion to higher positions and access to skills development
training, irrespective of their sex, age, disability, race, religion, nationality,
political opinions, membership of trade unions, beliefs, sexual orientation or
part-time employment.

The Labour Code includes definitions of direct discrimination, indirect
discrimination, harassment and victimisation. These definitions — with some
minor exceptions (noted below) — are in compliance with the Directive
2000/78/EC.

For example, according to Article 18 Section 3 of the Labour Code, direct
discrimination takes place when an employee is or could be treated, on one of
the discriminatory grounds (including sexual orientation), less favourably than
another employee in a comparable situation. Article 2 (2) (a) of the Directive
2000/78/EC refers to a hypothetical situation of how another person ‘would be
treated in a similar situation’. Thus Directive 2000/78/EC uses the example of
‘another person’ as a comparator, while under the Labour Code the reference is
given to an employee and his/her hypothetical treatment in a comparable
situation. In practice this discrepancy may cause certain problems in litigation.

Moreover, according to Article 18 Section 4 of the Labour Code,
discriminatory practice in case of indirect discrimination may be allowed if it is
justified by ‘other objective criteria’. It should be noted that, according to
Article 2 (2) (b) (i) of Directive 2000/78/EC, unequal treatment may be allowed
if the provision, criterion or practice is objectively justified by a legitimate aim
and the means of achieving that aim are appropriate and necessary.

Furthermore, the Labour Code implements too broadly the basic exception from
the general principle of non-discrimination. According to Article 4 Section 1 of
Directive 2000/78/EC, difference in treatment may be justified, ‘where, by
reason of the nature of the particular occupational activities concerned or of the
context in which they are carried out, such a characteristic constitutes a genuine
and determining occupational requirement, provided that the objective is
legitimate and the requirement is proportionate’. However, the Labour Code
does not refer to a ‘genuine and determining occupational requirement’. Instead,
according to Article 18 para. 1 point 1 of the Labour Code, refusal to employ
on one of the discriminatory grounds does not violate the principle of equality
in employment, if ‘it is justified due to the type of work, terms and conditions of
its performance or professional requirements expected from employees’.
Furthermore, there is no principle of proportionality included in this provision
(as in Directive 2000/78/EC — ‘objective is legitimate and the requirement is
proportionate’). Improper implementation of this provision may have an
especially negative impact on employment in such spheres as education or work
with young people.

11
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Taking into account the above, Directive 2000/78/EC should be implemented
into the Labour Code in a more diligent manner.®

As regards the Act on Promotion of Employment, the implementation of
Directive 2000/78/EC has been ensured through a new set of obligations on
employment agencies. According to Article 18a Section 4 of the Labour Code,
employment agencies may not discriminate against people for whom an agency
is seeking employment or other payable activity on the grounds listed in
Directives 2000/43/EC and 2000/78/EC, including sexual orientation.

Furthermore, in order to implement Article 9 Section 2 of Directive
2000/78/EC, the amendments to the Civil Procedure Code have been adopted.
According to Article 61 of the Code, non-governmental organisations may sue
on behalf of any victims of discrimination (irrespective of their nationality)
claiming damages resulting from a violation of equal treatment. In addition,
non-governmental organisations may join civil proceedings which concern
claims of discrimination. This provision is of a more general nature and may
have application in all discrimination cases pending before the civil courts, not
only those relating to employment. By joining proceedings, a non-governmental
organisation has almost the same possibilities as the party to the proceedings —
it may file legal briefs (including amicus curiae briefs), request evidence and
appeal against a judgment.

The preliminary condition for bringing a lawsuit on behalf of a victim of
discrimination is his/her consent to be represented by the organisation.
Similarly, consent is required when the organisation only wants to accede to
proceedings. Secondly, the organisation concerned should have the protection
of equality and non-discrimination as one of the objectives written in its
founding charter.

Except for the above, Directive 2000/78/EC has not been implemented into any
other legislative acts which have an impact on the sphere of employment.
Consideration should be made of its implementation into laws regulating self-
employment or governing professions of public trust, such as attorneys, legal
advisors, notaries, architects etc.

In addition, it seems that Directive 2000/78/EC should be promoted more at
governmental level. One should expect more activity in the promotion of the
principle of non-discrimination in employment in the activities of Parnstwowa
Inspekcja Pracy [the Polish Labour Inspection]. There are also no complex
governmental plans on how to counteract the discrimination of sexual
minorities in Poland. According to the Kampania Przeciw Homofobii [the
Campaign Against Homophobia], there is also a lack of programmes of
cooperation between organisations of employers, trade unions and the
government in the field of anti-discrimination laws and practices.

¥ See statement by the HFHR to the Prime Minister concerning inappropriate implementation

of anti-discrimination directives, 18.08.2006.

12
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The European Commission has recently announced that the first stage of
infringement procedures has been taken against Poland for improper
implementation of Directive 2000/78/EC.. 28 January 2010 The European
Commission sent a reasoned opinion to Poland for incorrectly implementing the
Directive 2000/78/EC. In the reasoned opinion the Commission pointed out
that:

¢ the prohibition of harassment in Polish legislation does not extend to all
categories of trainees;

® regulations on access to certain professions do not contain specific
provisions prohibiting discrimination on grounds of religion or belief,
disability, age or sexual orientation;

¢ the obligation of employers to provide reasonable accommodation to
disabled workers does not cover job applicants and trainees;

¢ the law that regulates the conditions of vocational training does not include
appropriate definitions of direct and indirect discrimination and instruction
to discriminate.""

A.2.  Draft proposal for anti-discrimination
laws

A new anti-discrimination law is currently under preparation by the Ministry of
Labour.'? The new law will cover different grounds of discrimination, including
sexual orientation, and will be applicable to almost all spheres of social life. If
adopted, the Polish law would be more comprehensive than the European law is
at the moment with respect to anti-discrimination issues. According to the
legislative plans of the government, its adoption is planned for the first half of
2008.

The draft anti-discrimination law covers the following areas where
discrimination may occur:

¢ possibility of undertaking professional activity and terms and conditions of
such activity (including employment and providing services on the basis of a
civil law contract);

® access to the instruments and services of employment agencies and other
institutions counteracting unemployment;

® joining and activity in trade unions, employers’ organisations, professional
self-governing bodies and NGOs;

Memorandum of 31.01. 2008 No. IP/08/155.

" Memorandum of 28. 01. 2010 No. IP/10/71.

Poland/Ustawa o réwnym traktowaniu (project) [Draft Law on Equal Treatment] of
31.08.2007, available at http://www.mps.gov.pl/bip/index.php?idkat=1372 (04.02.2008).

13
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® social security and social aid;
e health services;
e education.

As regards the above areas the draft anti-discrimination law prohibits
discrimination on the grounds of sex, race, ethnic origin, nationality, religion or
belief, political opinions, disability, age, sexual orientation, civil status and
family status.

Furthermore, the draft law prohibits discrimination in the access to and
provision of public goods and services. In this regard, however, prohibition of
discrimination is restricted to the following grounds: sex and race or ethnic
origin. Notably, grounds covered by Directive 2000/78/EC, such as sexual
orientation, are not covered by this extended protection against discrimination.
However, this is only a draft law and may be subject to modifications and
further discussion.

The draft law proposes more effective legal instruments to counteract
discrimination. In particular a victim of discrimination would be able to bring
legal action to the civil court and to claim apologies and damages for an act of
discrimination. Furthermore, there is a possibility to impose a financial penalty
of 3,000 PLN (approx. 850 Euro) on the person / institution who committed an
act of discrimination.

One of the most discussed issues connected with the adoption of the new anti-
discrimination law is the status of the equality body. In a statement of
21.08.2007, the Helsinska Fundacja Praw Cztowieka [the Helsinki Foundation
for Human Rights (HFHR)] expressed its concerns about the status of the
planned body, especially its independence of the government and its ability to
conduct independent studies on discrimination or to provide legal aid to victims
of discrimination. Furthermore, the draft does not contain any provisions
regulating dialogue with civil society. There are also objections concerning
different definitions and legal constructions adopted in the law."

In the beginning of 2010 the Government still has not concluded the draft of
law. The latest draft presented in October 2009'* contains serious shortcomings.
Although sexual orientation is listed among prohibited grounds of
discrimination, the draft passes over discrimination on the ground of gender
identity. The draft contains neither definition of discrimination by association
nor of multiple discrimination. It gives up the idea of the specialized,

See statements by the HFHR to Joanna Kluzik-Rostkowska, Deputy Minister of Labour, of
15.05.2007 and 21.08.2007, commenting on the draft anti-discrimination law, available at
http://www.hfrpol.waw.pl. See also opinion by Polskie Stowarzyszenie Prawa
Antydyskryminacyjnego [ Polish Association on the Anti-Discrimination Law], submitted to
the Ministry of Labour on 10.09.2007.

Draft of 26 October 2009, available at http://www.mpips.gov.pl/bip/download/Ustawa%?20-
9%20projekt%20z%20dnia%2026.10.2009%20r 12-11-09.pdf

14
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independent equality body and entrusts the Ombudsman with the mandate in the
domain of equality, however without providing this body with any effective
instruments. In December 2009 the draft was transferred from the Ministry of
Labour to Petnomocnik Rzqdu ds. Rownego Traktowania [Governmental
Plenipotentiary for the Equal Treatment] who is currently in charge of its
preparation.

The ongoing lack of anti-discrimination law in Poland raises serious critique
voiced as well on international as on national level. In May 2008 Poland was
recommended to adopt anti-discrimination law that would ensure equal
treatment and non-discrimination on any grounds, including sexual orientation
and gender identity by several states of UN Human Rights Council who
examined condition of human rights in Poland within the framework of the
Universal Periodic Review'. In November 2009 UN Committee on Economic,
Social and Cultural Rights stated in its concluding observations regarding
Poland, that it “continues to be concerned, in spite of the appointment of a
Plenipotentiary for Equal Treatment in April 2008, at the de facto
discrimination experienced by some of the disadvantaged and marginalized
individuals and groups, such as ethnic minorities, persons with disabilities, and
‘lesbian, gay, bisexual and transgender persons’, in the enjoyment of their
economic, social and cultural rights. The Committee is further concerned that
the draft Act “on implementation of some of the EU directives in the field of
equal treatment” does not provide comprehensive protection against all forms
of discrimination in all areas related to the Covenant rights”'°. Also Polish
NGOs express their concerns in this regard. The arguments of Polish civil
society were presented i.a. during the debate organized by Kampania Przeciw
Homofobii [Campaign Against Homophobia] in May 2009. During discussion
with Undersecretary of the Ministry of Labour, the representatives of NGOs
criticized the delay, the provisions of the draft as well as the lack of
consultations with civil society'”.

A.3.  The equality body and its history

The first body which was responsible for the implementation of Directives
2000/78/EC and 2000/43/EC was Urzqd Petnomocnika do spraw Rownego
Statusu Kobiet i Mezczyzn [Office of the Plenipotentiary for the Equal Status of
Women and Men], headed by Magdalena Sroda. It was created in December
2001 and the Plenipotentiary had the rank of Secretary of State in the
Chancellery of the Prime Minister. The Office had a fairly comprehensive
policy regarding the issue of discrimination of sexual minorities. Unfortunately,
the Office was never transformed into the equality body.

Report of the Working Group on the Universal Periodic Review of 23 May 2008,
A/HRC/8/30,

16 Concluding observations of 20 November 2009, E/C.12/POL/CO/S, § 12.
http://pomocnik-ngo.kph.org.pl/eu.html (access on 30 January 2010).
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Following the elections in October 2005, the Office of the Plenipotentiary for
the Equal Status of Women and Men (responsible for monitoring Directives and
other actions required under them) was dismantled. Until then the
Plenipotentiary actively promoted non-discrimination programmes in Poland,
including non-discrimination of sexual minorities. However, the decision to
close the Office of the Plenipotentiary signalled a shift in political attitude.
Abandoning the focus on discrimination, the new government instead
emphasised the value of the family, protection of children and equality of
women.

The phasing out of the Office of the Plenipotentiary for the Equal Status of Men
and Women was severely criticised by NGOs in Poland as a breach of EU law.
It should be noted that