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Executive summary 

Implementation of Employment Directive 
2000/78/EC 
[1]. The Employment Directive 2000/78/EC is in principle properly 

implemented into Polish law and provides victims of discrimination on the 
ground of sexual orientation with the possibility of claiming damages. 
Problems remain, however, as regards two definitions (direct and indirect 
discrimination) and the way they are implemented into Polish law.  

[2]. The major weakness is the lack of an equality body or other organ 
responsible for anti-discrimination policies and legal actions. The 
Government is now preparing a new, complex anti-discrimination law 
which will enhance the protection of sexual minorities against 
discrimination and will establish the equality body.  

[3]. There was only one case pending before Polish employment courts where 
the claim of sexual orientation was directly raised. It should be noted that 
the low number of cases is a result of a lack of willingness among 
individuals to disclose their sexual orientation.  

Freedom of movement 
[4]. Poland does not recognise freedom of movement under Directive 

2004/38/EC for partners in partnerships registered in other Member States. 

[5]. The Polish authorities create obstacles for Polish nationals who wish to 
enter into same-sex partnership or marriage in a Member State where such 
a possibility exists. In particular, the offices for civil status refuse to issue 
certificates stating that a given person is not married to anyone else, which 
may block a procedure in another EU Member State. This problem may in 
practice be resolved by obtaining a notary certificate. 

Asylum and subsidiary protection 
[6]. On the basis of administrative practice, it may be claimed that sexual 

orientation (and the threat of intimidation in the home country) may be a 
reason for granting refugee status or subsidiary protection. There is one 
case pending before Rada do spraw Uchodźców [the Council for Refugees] 
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concerning this situation. If decided it will create clear and unequivocal 
rules in this area. Furthermore, in one case refugee status was granted to a 
Chechen national due to problems with gender identification and 
intimidation in the home country. 

Family reunification 
[7]. Provisions of the Council Directive 2003/86/EC have been properly 

implemented into Polish law. Neither LGBT organisations nor Helsińska 
Fundacja Praw Człowieka [the Helsinki Foundation for Human Rights 
(HFHR)] has noted any problems with the application of the law or 
problems with family reunification. The authors were also not provided 
with relevant statistics, as they are not gathered.  

Freedom of assembly 
[8]. In recent years Poland has witnessed many significant problems with 

respect to the organisation of assemblies by the LGBT community.  

[9]. Paradoxically, attempts to restrict freedom of assembly resulted in court 
judgments that only strengthen this freedom and which may have positive 
effects in other parts of Europe – through establishment of standards. One 
should note in this respect a judgment of Trybunał Konstytucyjny [the 
Constitutional Court] of 18.01.2006 and a judgment of the European Court 
of Human Rights (ECtHR) in Bączkowski and others v. Poland of 
03.05.2007.  

[10]. Following bans on demonstrations in 2005 and court decisions following 
such bans, gay pride events were organised in Poland without any major 
problems from the administrative organs. 

[11]. Nevertheless, a typical problem is the risk of violence and offensive 
language from participants of counter-demonstrations. Events in Kraków in 
2006 and 2007 show that the police are not always effective in exercising 
their duty to protect participants of legal demonstrations and that attacks by 
aggressive counter-demonstrators may take place. These events show also 
that the organisation of assemblies by the LGBT community is still a matter 
of controversy. 
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Hate speech and criminal law 
[12]. Hate speech towards homosexuals is a problem in Polish political life and 

in society in general. Polish criminal law does not contain specific 
instruments aiming to provide protection against hate speech directed at 
homosexuals. However, some effects may be achieved through litigation 
and reliance on general provisions protecting the individual’s reputation 
and honour (e.g. criminal defamation or protection of personal rights under 
the Civil Code).  

[13]. Acts of physical violence against gays and lesbians happen from time to 
time in Poland. However, there is a lack of willingness on the part of 
victims to bring their cases to the prosecutor’s office or court.  

[14]. One unresolved problem is a neo-fascist website, Redwatch, which 
includes data on many left-wing activists and members of NGOs, together 
with their personal data and incitement to violence against them. Despite 
efforts by the police, the website is still operational and forms a constant 
danger for people whose names are listed on it.  

Transgender issues 
[15]. Polish law and jurisprudence provide for protection against discrimination 

for transsexuals. Discrimination against them is treated as discrimination on 
the basis of sex. At the same time, sexual identification is recognised as one 
of the personal goods protected under civil law.  

[16]. The procedure for changing gender identification was created in result of 
judgments by the Supreme Court. The changing approach of the Supreme 
Court created a good deal of inconvenience and so there is a great need for 
comprehensive legislation balancing the rights of transsexuals and doctors, 
as well as regulating the procedure for name changes and acts of civil 
status. 

Miscellaneous 
[17]. The previous government tried to use homosexuals and attitudes towards 

them as an ideological weapon, especially in the field of education. The 
controversy around the book, Compass – Education on Human Rights and 
the draft law on the prohibition of homosexual propaganda in schools are 
two examples of this approach. Following the most recent elections, there 
is hope for significant changes in educational policy. This hope has already 
been confirmed by the new Minister of National Education.  
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[18]. In 2003 a draft law on same-sex partnerships was prepared by the Senate. 
However, the current government does not appear interested in putting this 
issue on to the political agenda.  

[19]. Kampania Przeciw Homofobii [the Campaign Against Homophobia] had 
some problems with the full implementation of their outdoor advertising 
campaign due to the attitude of an advertising agency. The agency did not 
want to work with them, allegedly because of the content of the posters. 
There were also other examples of business entities’ restricting access by 
LGBT leaders to certain services.  

[20]. Regulations regarding protection of data collected by the police are 
wrongly construed. They do not provide full protection of data concerning 
sexual orientation. Most people affected do not know that their personal 
data, including data on their sexual preferences and life, are processed by 
the police. As a consequence, it may be that homosexuals do not report 
criminal acts against them, fearing that their sensitive data will be collected 
by the investigative bodies or might be used by unauthorised third parties.  

Good practices 
[21]. Good practices regarding protection of LGBT people can be seen chiefly in 

the Polish courts. Judgments concerning Equality Marches are meaningful 
due to protection of basic values in a democratic society. Some of the 
statements included in these judgments may reverberate in other EU 
countries, especially new Member States. 

[22]. Another example of good practice is the positive cooperation between the 
Polish ordinary courts and administrative courts and NGOs in litigation of 
precedent cases. Polish courts accept public interest litigation, especially if 
an organisation is presenting an amicus curiae brief or legal opinion, and 
may take advantage of views expressed therein. It is of great help in 
advancing the rights of the LGBT community and may have good effects if 
the legislator or the executive is not responding correctly to the needs and 
problems of the given minority.  
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A. Implementation of Employment 
Directive 2000/78/EC 

[23]. The process of full implementation of the Directive 2000/78/EC has not yet 
ended. Currently, the Polish government is preparing a new anti-
discrimination law that would complete the implementation. The most 
important task for the government is the establishment of an equality body 
which would comply with the requirements of Directive 2000/43/EC and at 
the same time help victims of discrimination due to other grounds covered 
by Directive 2000/78/EC. 

A.1. Methods of implementation of Directive 
2000/78/EC 

[24]. In general, Directive 2000/78/EC has been implemented into Polish 
national law through amendments to three legal acts: 

• Act of 26.06.1974 – Kodeks pracy [Labour Code]1, which in 2003 was amended 
in order to implement Directive 2000/78/EC and 2000/43/EC2 (hereinafter 
‘Labour Code’); 

• Act of 20.06.2004 – Ustawa o promocji zatrudnienia i instytucjach rynku pracy 
[Promotion of Employment and Institutions of the Labour Market Act]3 
(hereinafter ‘Act on Promotion of Employment’), 

• Act of 17.11.1964 – Kodeks Postępowania Cywilnego [Civil Procedure Code]4, 
which was amended in 2004 in order to implement Directives 2000/78/EC and 
2000/43/EC5 (hereinafter ‘Civil Procedure Code’). 

[25]. The Labour Code has been amended through the insertion of the new 
chapter on equal treatment in employment (Chapter IIa) and the general 
principle in Article 113 of the Labour Code stating that any discrimination 
in employment, direct or indirect, due to sex, age, disability, race, religion, 
nationality, political opinions, membership of trade unions, beliefs, sexual 
orientation or part-time employment is prohibited.6  

                                                      
 
1  Unified text – Dziennik Ustaw [Journal of Laws] of 1998, No. 21, item 94 as amended. 
2  Journal of Laws of 2003, No. 213, item 2081. 
3  Journal of Laws of 2004, No. 99, item 1001, as amended. 
4  Unified text – Dziennik Ustaw [Journal of Laws] of 1964, No. 43, item 296, as amended. 
5  Journal of Laws of 2004, No. 172, item 1804. Amendments entered into force on 05.02.2005. 
6 According to the Campaign Against Homophobia, this list of prohibited grounds of discrimination 

should also include gender identity. Although one should not expect many examples of 
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[26]. This general principle is further enshrined in Article 183a of the Labour 
Code, which states that employees should be equally treated with respect to 
entering into employment contracts or their termination, terms and 
conditions of employment, promotion to higher positions and access to 
skills development training, irrespective of their sex, age, disability, race, 
religion, nationality, political opinions, membership of trade unions, 
beliefs, sexual orientation or part-time employment.  

[27]. The Labour Code includes definitions of direct discrimination, indirect 
discrimination, harassment and victimisation. These definitions – with 
some minor exceptions (noted below) – are in compliance with the 
Directive 2000/78/EC.  

[28]. For example, according to Article 183a Section 3 of the Labour Code, direct 
discrimination takes place when an employee is or could be treated, on one 
of the discriminatory grounds (including sexual orientation), less 
favourably than another employee in a comparable situation. Article 2 (2) 
(a) of the Directive 2000/78/EC refers to a hypothetical situation of how 
another person ‘would be treated in a similar situation’. Thus Directive 
2000/78/EC uses the example of ‘another person’ as a comparator, while 
under the Labour Code the reference is given to an employee and his/her 
hypothetical treatment in a comparable situation. In practice this 
discrepancy may cause certain problems in litigation.  

[29]. Moreover, according to Article 183a Section 4 of the Labour Code, 
discriminatory practice in case of indirect discrimination may be allowed if 
it is justified by ‘other objective criteria’. It should be noted that, according 
to Article 2 (2) (b) (i) of Directive 2000/78/EC, unequal treatment may be 
allowed if the provision, criterion or practice is objectively justified by a 
legitimate aim and the means of achieving that aim are appropriate and 
necessary.  

[30]. Furthermore, the Labour Code implements too broadly the basic exception 
from the general principle of non-discrimination. According to Article 4 
Section 1 of Directive 2000/78/EC, difference in treatment may be 
justified, ‘where, by reason of the nature of the particular occupational 
activities concerned or of the context in which they are carried out, such a 
characteristic constitutes a genuine and determining occupational 
requirement, provided that the objective is legitimate and the requirement is 
proportionate’. However, the Labour Code does not refer to a ‘genuine and 
determining occupational requirement’. Instead, according to Article 183b 
para. 1 point 1 of the Labour Code, refusal to employ on one of the 
discriminatory grounds does not violate the principle of equality in 
employment, if ‘it is justified due to the type of work, terms and conditions 

                                                                                                 
 

discrimination due to this ground, its inclusion may have a positive educational and awareness-
raising impact. 
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of its performance or professional requirements expected from employees’. 
Furthermore, there is no principle of proportionality included in this 
provision (as in Directive 2000/78/EC – ‘objective is legitimate and the 
requirement is proportionate’). Improper implementation of this provision 
may have an especially negative impact on employment in such spheres as 
education or work with young people. 

[31]. Taking into account the above, Directive 2000/78/EC should be 
implemented into the Labour Code in a more diligent manner.7 

[32]. As regards the Act on Promotion of Employment, the implementation of 
Directive 2000/78/EC has been ensured through a new set of obligations on 
employment agencies. According to Article 18a Section 4 of the Labour 
Code, employment agencies may not discriminate against people for whom 
an agency is seeking employment or other payable activity on the grounds 
listed in Directives 2000/43/EC and 2000/78/EC, including sexual 
orientation.  

[33]. Furthermore, in order to implement Article 9 Section 2 of Directive 
2000/78/EC, the amendments to the Civil Procedure Code have been 
adopted. According to Article 61 of the Code, non-governmental 
organisations may sue on behalf of any victims of discrimination 
(irrespective of their nationality) claiming damages resulting from a 
violation of equal treatment. In addition, non-governmental organisations 
may join civil proceedings which concern claims of discrimination. This 
provision is of a more general nature and may have application in all 
discrimination cases pending before the civil courts, not only those relating 
to employment. By joining proceedings, a non-governmental organisation 
has almost the same possibilities as the party to the proceedings – it may 
file legal briefs (including amicus curiae briefs), request evidence and 
appeal against a judgment.  

[34]. The preliminary condition for bringing a lawsuit on behalf of a victim of 
discrimination is his/her consent to be represented by the organisation. 
Similarly, consent is required when the organisation only wants to accede 
to proceedings. Secondly, the organisation concerned should have the 
protection of equality and non-discrimination as one of the objectives 
written in its founding charter.  

[35]. Except for the above, Directive 2000/78/EC has not been implemented into 
any other legislative acts which have an impact on the sphere of 
employment. Consideration should be made of its implementation into laws 
regulating self-employment or governing professions of public trust, such 
as attorneys, legal advisors, notaries, architects etc.  

                                                      
 
7  See statement by the HFHR to the Prime Minister concerning inappropriate implementation of anti-

discrimination directives, 18.08.2006. 
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[36]. In addition, it seems that Directive 2000/78/EC should be promoted more at 
governmental level. One should expect more activity in the promotion of 
the principle of non-discrimination in employment in the activities of 
Państwowa Inspekcja Pracy [the Polish Labour Inspection]. There are also 
no complex governmental plans on how to counteract the discrimination of 
sexual minorities in Poland. According to the Kampania Przeciw 
Homofobii [the Campaign Against Homophobia], there is also a lack of 
programmes of cooperation between organisations of employers, trade 
unions and the government in the field of anti-discrimination laws and 
practices.  

[37]. The European Commission has recently announced that the first stage of 
infringement procedures has been taken against Poland for improper 
implementation of Directive 2000/78/EC. However, this case is still being 
examined by the Commission.8 

A.2. Draft proposal for anti-discrimination laws 
[38]. A new anti-discrimination law is currently under preparation by the 

Ministry of Labour.9 The new law will cover different grounds of 
discrimination, including sexual orientation, and will be applicable to 
almost all spheres of social life. If adopted, the Polish law would be more 
comprehensive than the European law is at the moment with respect to anti-
discrimination issues. According to the legislative plans of the government, 
its adoption is planned for the first half of 2008.  

[39]. The draft anti-discrimination law covers the following areas where 
discrimination may occur: 

• possibility of undertaking professional activity and terms and conditions of such 
activity (including employment and providing services on the basis of a civil law 
contract); 

• access to the instruments and services of employment agencies and other 
institutions counteracting unemployment; 

• joining and activity in trade unions, employers’ organisations, professional self-
governing bodies and NGOs; 

• social security and social aid; 

• health services; 

                                                      
 
8  Memorandum of 31.01.1998 No. IP/08/155. 
9  Poland/Ustawa o równym traktowaniu (project) [Draft Law on Equal Treatment] of 31.08.2007, 

available at http://www.mps.gov.pl/bip/index.php?idkat=1372 (04.02.2008). 
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• education.  

[40]. As regards the above areas the draft anti-discrimination law prohibits 
discrimination on the grounds of sex, race, ethnic origin, nationality, 
religion or belief, political opinions, disability, age, sexual orientation, civil 
status and family status.  

[41]. Furthermore, the draft law prohibits discrimination in the access to and 
provision of public goods and services. In this regard, however, prohibition 
of discrimination is restricted to the following grounds: sex and race or 
ethnic origin. Notably, grounds covered by Directive 2000/78/EC, such as 
sexual orientation, are not covered by this extended protection against 
discrimination. However, this is only a draft law and may be subject to 
modifications and further discussion.  

[42]. The draft law proposes more effective legal instruments to counteract 
discrimination. In particular a victim of discrimination would be able to 
bring legal action to the civil court and to claim apologies and damages for 
an act of discrimination. Furthermore, there is a possibility to impose a 
financial penalty of 3,000 PLN (approx. 850 Euro) on the person / 
institution who committed an act of discrimination.  

[43]. One of the most discussed issues connected with the adoption of the new 
anti-discrimination law is the status of the equality body. In a statement of 
21.08.2007, the Helsińska Fundacja Praw Człowieka [the Helsinki 
Foundation for Human Rights (HFHR)] expressed its concerns about the 
status of the planned body, especially its independence of the government 
and its ability to conduct independent studies on discrimination or to 
provide legal aid to victims of discrimination. Furthermore, the draft does 
not contain any provisions regulating dialogue with civil society. There are 
also objections concerning different definitions and legal constructions 
adopted in the law.10 

A.3. The equality body and its history  
[44]. The first body which was responsible for the implementation of Directives 

2000/78/EC and 2000/43/EC was Urząd Pełnomocnika do spraw Równego 
Statusu Kobiet i Mężczyzn [Office of the Plenipotentiary for the Equal 
Status of Women and Men], headed by Magdalena Środa. It was created in 
December 2001 and the Plenipotentiary had the rank of Secretary of State 

                                                      
 
10  See statements by the HFHR to Joanna Kluzik-Rostkowska, Deputy Minister of Labour, of 

15.05.2007 and 21.08.2007, commenting on the draft anti-discrimination law, available at 
http://www.hfrpol.waw.pl. See also opinion by Polskie Stowarzyszenie Prawa 
Antydyskryminacyjnego [ Polish Association on the Anti-Discrimination Law], submitted to the 
Ministry of Labour on 10.09.2007. 
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in the Chancellery of the Prime Minister. The Office had a fairly 
comprehensive policy regarding the issue of discrimination of sexual 
minorities. Unfortunately, the Office was never transformed into the 
equality body. 

[45]. Following the elections in October 2005, the Office of the Plenipotentiary 
for the Equal Status of Women and Men (responsible for monitoring 
Directives and other actions required under them) was dismantled. Until 
then the Plenipotentiary actively promoted non-discrimination programmes 
in Poland, including non-discrimination of sexual minorities. However, the 
decision to close the Office of the Plenipotentiary signalled a shift in 
political attitude. Abandoning the focus on discrimination, the new 
government instead emphasised the value of the family, protection of 
children and equality of women.  

[46]. The phasing out of the Office of the Plenipotentiary for the Equal Status of 
Men and Women was severely criticised by NGOs in Poland as a breach of 
EU law. It should be noted that the Office of the Plenipotentiary was not in 
fact even a fully-fledged equality body, as required under the Directives. 
Such a body, despite legislative proposals, was not established.  

[47]. Following the phasing out of the Office of the Plenipotentiary, certain of 
the competences under Directives 2000/78/EC and 2000/43/EC have been 
taken over by non-independent bodies and personalities: 

• the Undersecretary of State in the Ministry of Labour, Joanna Kluzik-
Rostkowska, who supervised (within her sphere of competences) Wydział do 
spraw Kobiet, Rodziny i Przeciwdziałania Dyskryminacji [Department for 
Women, Family and Counteracting Discrimination]; 

• a special department in the Ministry of Internal Affairs dealing with racial and 
ethnic discrimination and the protection of national and ethnic minorities. 

[48]. The field of discrimination in employment as regards disability has been 
the competence of Pełnomocnik do spraw Osób Niepełnosprawnych [the 
Government Plenipotentiary for Disabled Persons], both during the period 
of functioning of the Plenipotentiary for Equal Status of Women and Men 
and following the liquidation of this office. 

[49]. Following the elections in October 2007, the above structure has not been 
changed. The Head of the Department for Women, Family and 
Counteracting Discrimination was Berenika Anders and activities of this 
department were supervised by the Minister of Labour, Jolanta Fedak. 
Despite the change in government following the elections, the government 
in the beginning has not changed its policies significantly regarding the 
establishment of the equality body. 
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[50]. Please note, however, that on 8 March 2008, the Prime Minister has 
decided to appoint Ms. Elżbieta Radziszewska as Pełnomocnik Rządu ds. 
Równego Statusu Prawnego [Governmental Plenipotentiary for the Equal 
Legal Status]. She has the rank of sekretarz stanu w Kancelarii Prezesa 
Rady Ministrów [Secretary of State in the Chancellary of the Prime 
Minister] and is responsible for the coordination of the governmental 
policies with respect to equality. It seems that her appointment is a step 
towards creation of the equality body under the projected law. Actions 
against sexual orientation discrimination are within her field of 
competence. In her first public interviews, Ms. Elżbieta Radziszewska 
stated that she is against discrimination of LGBT people, especially at the 
workplace. However, she will not agree on introduction of same-sex 
marriages or partnerships in Poland.11 

A.4. The Ombudsman and its legal position 
[51]. As explained above, there is no yet equality body established in Poland. 

However, the Ombudsman, which is a constitutional organ elected for five 
years, may undertake certain interventions before the courts with respect to 
discrimination cases. The Ombudsman may join any court proceedings 
(civil or criminal), when it is necessary for the protection of constitutional 
rights and freedoms. This applies also to discrimination cases. In the course 
of the intervention, the Ombudsman may present a legal opinion or brief 
and support arguments of the claimant or assist the court in reaching a 
correct resolution. 

[52]. In practice, the Ombudsman rarely uses the possibility of intervention in 
court proceedings. However, the Ombudsman recently joined proceedings 
in Mirosław Sielatycki’s dismissal case (referred to below) and the 
proceedings before the administrative courts concerning the ban on the 
Equality March in Poznań in 2005. Furthermore, the Ombudsman may 
accede to any constitutional complaint submitted to Trybunał 
Konstytucyjny [Constitutional Court], as well as ask for an abstract review 
of unconstitutional laws.  

[53]. The former Ombudsman (Professor Andrzej Zoll) successfully requested a 
review of Ustawa – Prawo o Ruchu Drogowym Road Traffic Act (referred 
to below), with the result that provisions which unconstitutionally restricted 
freedom of assembly have been abolished.  

[54]. The Ombudsman often urges other organs to take legal actions to improve 
the legal situation of LGBT people in Poland (such memoranda have been 

                                                      
 
11 Interview for RMF FM radio on 26 March 2008, available at 

http://fakty.interia.pl/fakty_dnia/news/prezydent-naruszyl-godnosc-geja,1081549, 
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sent to the President of Warsaw, the Minister of Health, the Minister of 
National Education and the President of the Human Rights Commission of 
the European Parliament). They are written as a result of the submission of 
complaints to the Ombudsman and meetings with representatives of NGOs. 

[55]. In 2000-2007 the Ombudsman received 26 complaints concerning 
discrimination of LGBT people. We were not provided with division into 
particular years. However, only ten cases qualified for further investigation, 
while there was no probability of any rights violation in the remaining 16 
cases. Taking into consideration the substance of these complaints, they 
raised issues of discrimination in organising public assemblies, lack of 
respect for the human dignity of LGBT people during public debates, 
discrimination in employment and in the course of law enforcement 
activities undertaken by the police, as well as voluntary blood donation.12  

A.5. Case law 
[56]. The authors are aware of only two cases decided by the Polish courts which 

referred to discrimination in employment and where the issue of 
homophobia was raised. The reason for such a low number of cases may be 
the fact that people rarely disclose their sexual orientation. Even if they are 
discriminated against in the workplace, they do not want to litigate cases, 
because it would mean their ‘coming out’. According to the report of the 
Campaign Against Homophobia covering 2005-2006, the majority of 
employees (approx. 80 per cent) conceal their sexual orientation or it is 
only known to the people closest to them. At the same time approximately 
ten per cent had the feeling that they were treated not equally in their place 
of employment due to their sexual orientation.  

[57]. The first case in which sexual orientation was raised as the reason for 
discrimination was the case of B. K. In 2005 B. K. was employed as a 
cleaner by the private company CZA-TA, which provided cleaning services 
to the local supermarket in Płock. At some point, he terminated his 
employment contract. He claimed, however, that his decision was a result 
of intimidation and harassment of his person due to sexual orientation.  

[58]. B. K. lodged a suit with the District Court in Płock seeking compensation 
of PLN 30,000 (approx. 8,500 Euro) for being a victim of discrimination on 
the ground of his sexual orientation. He relied on the new provisions of the 
Labour Code. The HFHR decided to accede to proceedings and to support 

                                                      
 
12 Letter by Mirosław Wróblewski, Dyrektor Zespołu Prawa Konstytucyjnego i Międzynarodowego w 

Biurze Rzecznika Praw Obywatelskich [Director of the Constitutional and International Law 
Division in the Office of Ombudsman], of 13 February 2008, No. RPO-580873-I-08/AK. 
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B. K. in his litigation. For this purpose the HFHR relied on the newly 
introduced Article 61 of the Civil Procedure Code.  

[59]. In the course of the trial, all witnesses who observed the work of B. K. 
were heard. The trial attracted the attention of the local media. The HFHR 
submitted to the court an amicus curiae brief, in which it referred to various 
general principles involved in the case. Most importantly, the HFHR 
presented standards for shifting the burden of proof in discrimination cases.  

[60]. On 16.03.2006, the District Court in Płock declared that there was no 
discrimination in the case and that the termination of B. K.’s employment, 
as well as the negative attitude of other employees and the management, 
were due to objective reasons – non-fulfilment or improper fulfilment of 
his duties. The judgment of the District Court in Płock was quite 
controversial and, according to the HFHR, did not respond to many 
arguments or issues raised in the court proceedings. B. K. and his 
representative submitted an appeal to the court of higher instance. 
However, due to a procedural mistake, an appeal was dismissed on formal 
grounds and the case was never heard by the court of second instance. 
Nevertheless, the case itself and the conduct of the proceedings delivered a 
lot of interesting observations as regards the approach of the courts towards 
discrimination cases, especially where major evidence may be interpreted 
in both ways (discrimination vs. objective reasons of dismissal).  

[61]. Another case which needs special attention is the case of Mirosław 
Sielatycki, Director of Centralny Ośrodek Doskonalenia Nauczycieli 
(CODN) [National In-Service Teacher Training Centre (NTTC)]. He was 
dismissed by the Minister of National Education, Roman Giertych, for 
publishing (within the framework of the NTTC’s activities) the official 
Council of Europe (CoE) guide for teachers, Compass – Education on 
Human Rights. In the opinion of the Minister of National Education this 
guide includes statements which may be regarded as a promotion of 
homosexuality. 

[62]. The dismissal of Mirosław Sielatycki attracted a lot of public attention, 
including from Terry Davis, Secretary General of the Council of Europe13, 
the CoE Commissioner for Human Rights14, the Polish Ombudsman and 
the mass media. Mirosław Sielatycki also decided to bring a case to the 
District Court in Warsaw for unfair dismissal and discriminatory treatment 
in employment on the grounds of his political opinions.  

                                                      
 
13  Cf T. Davies, ‘Use the compass to find the right way’, in: Gazeta Wyborcza, 02.10.2006. 
14  Para. 53, Commissioner for Human Rights of the Council of Europe – Memorandum to the Polish 

Government. Assessment of the progress made in implementing the 2002 recommendations of the 
Council of Europe Commissioner for Human Rights, Strasbourg, 20.06.2007, CommDH(2007)13. 
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[63]. The District Court in Warsaw, in a judgment of 05.06.2007, following a 
thorough examination of the case, found unfair dismissal and 
discrimination and decided to award Mirosław Sielatycki approximately 
19,000 PLN (5,700 Euro) in damages. It was almost the exact sum claimed 
by Mirosław Sielatycki which, to some extent, underlined the importance 
of the case. The District Court in Warsaw decided that there was 
discrimination in employment. However, it is interesting to note that the 
court found that the ground for discrimination was the different approach 
by Mirosław Sielatycki and by the Minister of National Education to the 
vision of education in Polish schools.  

[64]. In the opinion of the District Court in Warsaw Mirosław Sielatycki is a 
proponent of tolerant schools with vibrant freedom of speech and the 
possibility to talk about different human rights issues (including 
discrimination on the grounds of sexual orientation). At the same time the 
then Minister of National Education, Roman Giertych, was of the opinion 
that education should have a more restrictive character and teach only 
about such human rights as are recognised by the Minister. Accordingly, 
although discrimination on the grounds of sexual orientation was in the 
background of the case (due to the content of the manual), the real ground 
for discrimination were different political beliefs. Nevertheless, the case 
was decided on the basis of the Labour Code provisions introduced in order 
to implement Directives 2000/43/EC and 2000/78/EC.  

[65]. Please note that on 31 March 2008, Sąd Okręgowy w Warszawie [the 
Regional Court in Warsaw] has issued a second judgment in the case, 
following the appeal by the Minister of National Education. The Regional 
Court in Warsaw confirmed the discrimination in the dismissal of M. 
Sielatycki. However, it decided to lower the amount of compensation to 
approx. 6,000 PLN (approx. 1,800 EUR). 
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B. Freedom of movement 
[66]. In Poland the right of family members of European Union citizens to move 

and reside freely within the territory of the Member States is guaranteed in 
the Law of 14.07.2006 on entry to Polish territory, residence on and exit 
from this territory by European citizens and their family members 
(hereinafter ‘Law on Entry into Polish Territory)15.  

[67]. Article 2 Section 4 of the Law on Entry into Polish Territory provides for a 
legal definition of a family member. A family member is an alien who does 
or does not have a citizenship of the European Union and: 

• is married to a European Union citizen;  

• is her/his direct descendant or is a direct descendant of the spouse of the EU 
citizen (the sponsor) if under 21 years of age or their dependant; or 

• is her/his direct ascendant or is a direct ascendant of the spouse of the sponsor if 
s/he remains their dependant.  

[68]. The Polish Law transposing Directive 2004/38/EC does not provide for the 
extension of the notion of ‘family members’ as anticipated in Article 1 
Section 2b of the Directive, which stipulates that a family member is also 
‘the partner with whom the Union citizen has contracted a registered 
partnership, on the basis of the legislation of a Member State, if the 
legislation of the host Member State treats registered partnerships as 
equivalent to marriage and in accordance with the conditions laid down in 
the relevant legislation of the host Member State’. The Polish legislation 
does not treat registered partnerships as equivalent to marriage. It does not 
attach any legal consequences to the fact of cohabitation of same-sex 
partners either.  

[69]. It should be noted that the restrictive approach of the Polish authorities 
towards any form of recognition of same-sex marriages or partnerships has 
been additionally underlined through the adoption of the Declaration 
attached to the Treaty of Lisbon amending the Treaty on the European 
Union and the Treaty establishing the European Community, concerning 
the EU Charter of Fundamental Rights. According to this Unilateral 
Declaration made by Poland upon signing the Reform Treaty: 

‘The Charter does not affect in any way the right of Member States to 
legislate in the sphere of public morality, family law as well as the 

                                                      
 
15  Poland/Ustawa z dnia 14 lipca 2006 r. o wjeździe na terytorium Rzeczypospolitej Polskiej, pobycie 

oraz wyjeździe z tego terytorium obywateli państw członkowskich Unii Europejskiej i członków ich 
rodzin, Dziennik Ustaw [Journal of Laws] of 2006, No. 144, item 1043. 
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protection of human dignity and respect for human physical and moral 
integrity.’ 

[70]. According to the Law on Entry into Polish Territory, LGBT partners of EU 
citizens cannot derive any legal rights from their status as family members 
of EU citizens in other Member States unless they are legally married. 
There is no case law regarding this issue yet. However, it is possible that 
the explicit exclusion of same-sex married couples from the right to move 
and reside will be found incompatible with the Directive16. In the view of 
the authors of this report Article 18 of the Polish Constitution is likely to be 
used against recognition of same-sex marriages concluded abroad.  

[71]. Article 3 Section 2 of Directive 2004/38/EC lays down a clear obligation 
for the host Member State to facilitate17, in accordance with its national 
legislation, entry and residence for:  

• any other family members, irrespective of their nationality, not falling under the 
definition in point 2 of Article 2 who, in the country from which they have come, 
are dependants or members of the household of the EU citizen having the primary 
right of residence, or where serious health grounds strictly require the personal 
care of the family member by the EU citizen;  

• the partner with whom the EU citizen has a durable relationship, duly attested.  

[72]. The Law on Entry into Polish Territory does not envisage any mechanism 
facilitating the above-mentioned categories of family members not covered 
by the legal definition who request admission. Such administrative 
procedure is required by Directive 2004/38/EC.  

[73]. Consequently, there is no set of criteria on the basis of which Polish 
authorities would examine and deny admission to such categories of 
people. It is doubtful whether the non-discrimination argument is valid in 
such a scenario – for the reason that Poland does not recognise the right of 
non-married partners of Polish citizens to move and reside, there is no 
discrimination in rejecting partners of EU citizens.  

[74]. Up to date, there is no official or unofficial statistics illustrating the existing 
practice, in particular the way how the Law on Entry is interpreted and 
applied in relation to the LGBT people. Upon our written request for public 
information, the Ministry of Interior replied it was not in possession of any 

                                                      
 
16  Compare Ustawa o cudzoziemcach [Law on Aliens] Article 53 Section 2 -1, where it is explicitly 

stated that a marriage relationship must be recognised by Polish law, whereas the Law on Entry into 
Polish Territory uses the term ‘married to an EU citizen’ which implies legally married under the 
law of the respective Member State notwithstanding whether there is an equivalent of such a 
marriage in Poland. In any case, there is a risk that same-sex marriages contracted by an EU citizen 
will not be recognised as valid in Poland on public policy grounds.  

17  According to Directive 2004/38/EC, Member States are not obliged to treat other categories as 
family members eligible to be admitted under family reunification rules. 
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relevant data. We are not aware of any case law regarding freedom of 
movement of LGBT people.   

[75]. Summing up, only persons belonging to the narrowly defined category of 
family members – spouses, direct dependant descendants or ascendants – 
can enter Polish territory and enjoy the benefits deriving from the right to 
move and reside freely foreseen in the Law on Entry into Polish Territory. 
This includes same-sex spouses validly married under the laws of another 
EU Member State. However, it is to be expected that same-sex marriages 
will not be recognized in Poland on the public policy ground.  

B.1. Situation of Polish citizens returning to 
Poland after moving to another EU Member 
State in order to enter into a civil partnership  

[76]. It is also worth mentioning the situation of Polish citizens who take 
advantage of the right to move freely to the territory of another Member 
State where registered same-sex partnerships or marriage are legal. In order 
to register their partnership or marriage abroad, they usually need to present 
a certificate issued by the Urząd Stanu Cywilnego [the Civil Status Office] 
stating that the person concerned is unmarried. The position of the Ministry 
of Internal Affairs and Administration was that Polish law does not foresee 
the institution of such certificates. In case of refusal to issue the certificate, 
the person concerned has the right to appeal to a higher instance (governor 
of the wojewoda [voivodship]).  

[77]. Upon a motion to disclose public information, the Campaign Against 
Homophobia was provided with a copy of the official instruction of the 
Deputy Director of Departament Rozwoju Informatyki i Systemu Rejestrów 
Państwowych Ministerstwa Spraw Wewnętrznych i Administracji 
[Department of IT Development and State Registries of the Ministry of 
Interior] of 03.04.2002, addressed to all governors of voivodships.18  

[78]. According to this instruction, a certificate stating that there are no obstacles 
to enter into marriage (as regulated in Article 41 of the Family and 
Guardianship Code19), may only be issued to persons who wish to enter 
into heterosexual marriage, and not same-sex partnership, as the latter is 
not regulated or recognised by Polish law.  

                                                      
 
18  Statement of 03.04.2002, No. DIR-V-6000-21-2731/2002. 
19  Poland/Ustawa z dnia 25 lutego 1964 r. – Kodeks rodzinny i opiekuńczy, Dziennik Ustaw [Journal of 

Laws] of 1964, No. 9, item 59, as amended. 
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[79]. As a result of this situation, people wishing to enter into same-sex marriage 
or partnership must obtain special notary certificates, confirming that they 
are not married to anyone. Such notary certificates (and the well-
established practice aimed at avoiding administrative difficulties, presented 
above) offer a practical solution to the problem, because they are 
recognised by the authorities of other countries. Nevertheless, the problem 
of the activities of the civil status offices still exists. Refusal to issue such 
certificates to homosexual persons constitutes a violation of the relevant 
administrative law provisions and means additional notary costs must be 
borne. 

[80]. Although there has been no individual complaint put forward to the 
Ombudsman, representatives of LGBT organisations20 drew the 
Ombudsman’s attention (at a meeting in November 2007) to problems with 
obtaining notary certificates from the civil status offices by same-sex 
couples who plan to legalise their relationship in the form of civil 
partnership abroad. They claim that it is discrimination and that civil status 
offices are acting without a legal basis. The Ombudsman promised to take 
action only upon a complaint indicating a violation in a particular case.21  

[81]. It should be noted that after the individual’s return to Poland, the registered 
partnership does not have any legal significance and such persons are 
treated as unmarried (single) under Polish law.  

                                                      
 
20  The Campaign Against Homophobia has now been dealing with this problem for around four years. 

It receives several questions (complaints) every month from homosexual people in such situations. 
21 Letter of 29.01.2008 from Mirosław Wróblewski, Head of the Constitutional and International Law 

Team at the Office of the Ombudsman. 
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C. Asylum and subsidiary protection 
[82]. The Law on Granting Protection to Aliens on the Territory of the Republic 

of Poland22 does not provide any legal definition of a ‘refugee’. However, it 
refers to conditions of granting refugee status as defined in the Geneva 
Convention and the New York Protocol. Article 13 Section 2 of the Law 
stipulates that spouses and minor children of an alien entitled to refugee 
status in accordance with the Convention, if they are included in the same 
application form, as well as minor children of an alien, if they are born on 
the Polish territory, are to be granted refugee status. In addition, Article 90 
of the Law foresees that asylum can be granted, upon request, to an alien 
when it is necessary to provide protection and the important interest of the 
Republic of Poland requires this. Article 97 provides for conditions of 
granted an alien limited leave to remain and Article 106 provides for 
temporary protection in case of a mass influx of aliens. None of these 
provisions explicitly protects people who are persecuted or harassed as 
LGBT from the risk of being returned home. However, some of them give 
the authorities a scope of appreciation that could be used to prevent such a 
risk.  

[83]. The Polish law does not contain any explicit provisions granting refugee 
status to LGTB partners as family members in the context of asylum and 
subsidiary protection. 

[84]. There is a lack of data or any other information concerning sexual 
orientation of aliens or refugees and whether such information is taken into 
account when considering applications to remain on the territory of Poland 
or for granting refugee status.  

[85]. There is also no statistics available showing social reality of the existing 
law for LGBT people in the area of asylum and migration.  

[86]. In order to obtain information for the purposes of this report, the authors 
contacted several NGOs and other institutions which provide social and 
legal aid to aliens and refugees.  

[87]. The authors also obtained information from the Urząd do spraw 
Cudzoziemców [the Office for Foreigners] that the scope of collected data 
does not include data on sexual orientation (which is regarded as so-called 
sensitive data under Ustawa o ochronie danych osobowych [Law on 
Protection of Personal Data] as regards foreigners and EU citizens residing 
on the territory of Poland who are subject to administrative proceedings. 
Accordingly, the Office for Foreigners could not provide data on the 

                                                      
 
22 Poland/Ustawa z dnia 13 czerwca 2003 o udzielaniu cudzoziemcom ochrony na terytorium 
Rzeczpospolitej Polskiej, Dziennik Ustaw [Journal of Laws] of 2006, No 234, item 1695, as amended. 
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number of LGBT foreigners residing in Poland and the number of 
administrative proceedings concerning such persons.  

[88]. The authors were informed by one NGO Stowarzyszenie Interwencji 
Prawnej [Association for Legal Intervention] that they were contacted by a 
Chechen refugee (from Ingushetia), who was not accepted in her locality 
and in the family due to problems with gender identification. The woman 
left the country afraid of losing her life. On 03.01.2007 she submitted an 
application for refugee status in Poland. Due to the complexity of the case, 
the proceedings took several months. On 01.10.2007 the President of the 
Office for Foreigners took a positive decision on granting refugee status. 
The individual is now living in one of the centres for refugees.  

[89]. The authors were also informed by Centrum Pomocy Prawnej im. Haliny 
Nieć [Halina Nieć Centre for Legal Aid] (hereinafter ‘Halina Nieć Centre’) 
about the case of a national of Moldova, Mr X., who claims that he was 
discriminated against in his country of origin due to his sexual orientation. 
He claims that ten years ago he participated in a religious demonstration 
and was arrested by the police. At the police station he was raped and it 
was recorded on video tape. This video tape was then used to blackmail 
him. One of the officers wanted to compel him to go to Turkey in order to 
provide prostitute services. Therefore, there is a doubt that he was a victim 
of human trafficking.  

[90]. Mr X left Moldova and went to France where he applied for refugee status 
in 2002. Before the end of procedure he went back to Moldova, where he 
claimed still to be subject of illegal pressure. Therefore he escaped to 
Poland where he submitted an application for refugee status. The Office for 
Aliens refused in December 2007 to grant such status. The case is now the 
subject of appeal before Rada do spraw Uchodźców [Council for 
Refugees]. According to lawyers from the Halina Nieć Centre, the Office 
for Aliens did not take the trauma of Mr X sufficiently into consideration. 
Furthermore, it stated that the situation of gays is relatively good in 
Moldova and that they are not subject to intimidation there. It should be 
noted that on 05.02.2008 the Campaign Against Homophobia submitted an 
opinion to the Council for Refugees about the situation of LGBT people in 
Moldova. For this purpose, the organisation relied on Article 31 Section 5 
of the Code of Administrative Procedure23, which gives a possibility for 
NGOs to submit a view in a given case, even if the organisation does not 
participate in proceedings. It seems to be the first case to be decided by the 
appeal body, the Council for Refugees, in which sexual orientation (and 

                                                      
 
23  Poland/Ustawa z dnia 14 czerwca 1960 r. – Kodeks postępowania administracyjnego, unified text - 

Dziennik Ustaw [Journal of Laws] of 2000, No. 98, item 1081, as amended. 
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threat of intimidation due to this fact) are raised as a ground for refugee 
status.24 

[91]. The HFHR has been contacted four times in recent years by different 
people who raised the issue of their sexual orientation. These people were 
from Ukraine, Belarus and Russia. They contacted the HFHR in order to 
receive information on the possibility of obtaining refugee status in Poland. 
One of these people raised the fact that he was victimised in Ukraine due to 
his sexual orientation. Other people were rather considering to what extent 
they may try using this argument in order to obtain refugee status. All these 
cases ended up with an oral consultation and the HFHR was not involved in 
litigation of any such case. The authors are also not aware of whether such 
cases have been further pursued. It needs to be stressed out that except two 
cases – concerning the Chechen and Moldovan national - described before, 
the authors of this report could not identify any other cases in the area of 
asylum and subsidiary protection.   

[92]. On the basis of information obtained from a number of institutions and 
non-governmental organisations the authors can claim that the conclusions 
are quite positive. Secondly, only a few foreigners raise the issue of sexual 
orientation as a ground for refugee status. It seems to be a marginal 
problem. Only in one case has gender identification been a justified ground 
for granting refugee status.  

                                                      
 
24  The official numbers of the cases before the Council for Refugees are RdU-178/S/07, and DP-II-

732/SUB/2007. 
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D. Family reunification 
[93]. Article 4 Section 3 of Council Directive 2003/86/EC has been implemented 

by the Law of 22.04.2005 amending the Law on Aliens25. Article 53 
Section 2 of the Law on Aliens provides that a family member is: 

• a person in a marriage relationship recognised by Polish law;  

• a minor child of the alien or of the person in a marriage relationship recognised by 
Polish law, as well as their adopted child;  

• a minor child of the alien, as well as her/his adopted child, who is dependent on 
the alien and where the alien has real custody power;  

• a minor child of the person defined in the first point, as well as her/his adopted 
child, who is dependent on that person and where the alien has real custody 
power.  

[94]. Therefore there is no mention about the entry and residence of unmarried 
partners who are third country nationals and remain in a duly attested, 
stable, long-term relationship or in a registered partnership. Moreover, the 
Law on Aliens stresses that the marriage relationship must be recognised 
by Polish law. Such wording implies an even narrower interpretation of 
marriage than resulting from the Law implementing the Free Movement 
Directive (above). Nevertheless, the issue presented here could not be 
substantiated with any relevant statistics or unofficial data because they do 
not exist. Even LGBT organisations have not yet been informed about 
cases regarding family reunification of unmarried (cohabitating) partners or 
registered partners. 

[95]. In consequence, there is no statistics available showing social reality of 
relevant legislation for LGBT people. 

[96]. Upon our request, the Ministry of Labour and Social Policy informed us 
that it does not monitor or register the number of gays and lesbians (or 
members of their families) who exercise their right to free movement.  

[97]. At the time of writing this report, there is no relevant case law in this 
area. 

 

                                                      
 
25 Poland/Ustawa z dnia 13 czerwca 2003 r. o cudzoziemcach, unified text - Dziennik Ustaw [Journal 

of Laws] of 2006, No. 234, item 1694, as amended. 
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E. Freedom of assembly 
[98]. Restrictions on the exercise of the freedom of peaceful assembly by the 

LGBT community has been a major problem in Poland in recent years, 
attracting the attention of foreign politicians and NGOs. As of the date of 
this study, this problem seems to have been resolved. However, it cannot be 
guaranteed that in some cities bans on gay prides (or equality marches) may 
not take place in the future.  

[99]. Perhaps the most famous gay pride march to take place in Poland was 
Parada Równości [Equality Parade], due to the events of 2005 (described 
below). At the very beginning the Equality Parades were organised in 2001, 
2002, and 2003 by Międzynarodowe Stowarzyszenie Gejów i Lesbijek na 
Rzecz Kultury [International Gay and Lesbian Association for Culture] in 
Poland. However, in these years these gay pride marches did not attract 
much attention, either from politicians or participants, and were organised 
without any significant problems. There were also no problems with 
registering these assemblies with the authorities.  

E.1. Equality Marches in 2004 
[100]. On 07.05.2004, Marsz Tolerancji [March for Tolerance] was organised in 

Kraków, within the framework of an annual Kraków Festival of Gay and 
Lesbian Culture, Fundacja ‘Kultura dla Tolerancji’ [Foundation ‘Culture 
for Tolerance’]. Around 1,200 people participated in the peaceful 
demonstration. However, it was attacked by football hooligans and extreme 
right-wing and nationalistic groups with eggs, stones and other dangerous 
items. A number of people were injured. One police officer was also 
injured after fights with the police in the main square in Kraków. The 
events in Kraków were the subject of a documentary film by Diana 
Voxerbrant entitled ‘Tolerance’.  

[101]. In May 2004 there was also an attempt to organise an Equality Parade in 
Warsaw by the International Gay and Lesbian Association for Culture in 
Poland. However, due to the ban issued by the Mayor of Warsaw, the 
march did not take place. Instead, organisers held a spontaneous Wiec 
Wolności [Assembly for Freedom]. However, they did not undertake any 
significant legal actions to protest against the ban on the exercise of the 
freedom of assembly. 

[102]. The Equality March in Poznań was organised on 16.11.2004, within the 
framework of the Days of Tolerance and Equality. After 200 metres, the 
Equality March was blocked by counter-demonstrators, who threw eggs, 
bottles and other missiles. Counter-demonstrators had fights with the police 
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and the participants in the Equality March had to walk back and have a 
stationary assembly.  

E.2. Equality Marches in 2005 

E.2.1. General comments 
[103]. In 2005, the March for Tolerance in Kraków was cancelled by the 

organisers due to the death of Pope John Paul II. However, two other 
equality marches (usually organised annually) formed a test in 2005 for the 
respect for liberal values in Poland. 

E.2.2.  Equality Parade in Warsaw 2005 
[104]. The Equality Parade was to take place on 11.06.2005 in Warsaw. 

Organised for the fifth time, the goal of the Parade was to draw attention to 
legal and social prejudice against sexual minorities and other minorities, 
including national, ethnic and religious minorities, as well as against people 
with disabilities and women. 

[105]. The Equality Parade was banned by a decision of the President of Warsaw 
on 03.06.2005, based on Article 65 of the Road Traffic Law. The main 
reason for the ban was that the Fundacja Równości [Equality Foundation] 
failed to present a ‘traffic organisation scheme’, although no official letter 
required such a document from the Foundation. Following the decision, 
people connected with the Equality Parade decided to organise eight 
‘stationary’ rallies in various locations throughout Warsaw so that moving 
from one rally to another actually formed the Equality Parade. With its 
decisions of 09.06.2005, based on Ustawa – Prawo o Zgromadzeniach 
[Law on Assemblies]26, the Mayor of Warsaw banned six of the eight 
planned rallies. In the end, the Equality Parade did take place. However, it 
had features of an illegal demonstration, an act of civil disobedience, with 
politicians and celebrities participating. 

[106]. It was clear that the real motive for banning the Equality Parade was 
political and the presented legal arguments were instrumentally abused. 
Three weeks before the planned date of the event, the Mayor of Warsaw 
publicly declared his attitude towards sexual minorities and their exercise 
of the freedom of assembly. Answering the question on his decision 
regarding the Equality Parade application, he stated inter alia:  

                                                      
 
26 Dziennik Ustaw [Journal of Laws] of 1990, No. 51, item 297, as amended. 
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‘I will ban the demonstration regardless of what they have written. I am not for 
discrimination on the ground of sexual orientation, for example by ruining 
people’s professional careers. But there will be no public propaganda of 
homosexuality.’ 

[107]. After the illegal Equality Parade (an act of civil disobedience), the Equality 
Foundation filed an appeal to Samorządowe Kolegium Odwoławcze [Self-
Governmental Appeals Court] (regarding the ban on the Equality Parade). 
At the same time, the rally organisers filed an appeal with the Mazowieckie 
Voivodship governor. On 17.06.2005 the decisions of the President of 
Warsaw of 09.06.2005 on six rallies were repealed by the Mazowieckie 
Voivodship governor. Similarly, on 22.08.2005 the Self-Governmental 
Appeals Court repealed the decision on the Equality Parade based on the 
Road Traffic Law for formal reasons.  

[108]. The ban on the Equality Parade resulted in different sets of legal 
proceedings. On the one hand, events in Warsaw were a cause for the 
Ombudsman to question provisions of the Road Traffic Law (I). On the 
other hand, organisers of the Equality Parade submitted an application to 
the ECtHR (II).  

 
I. Judgment of the Constitutional Court of 18 January 

2006 on the Road Traffic Law 
 
[109]. Following the ban on the Equality Parade on the basis of the said 

provisions of Ustawa – prawo o ruchu drogowym [Road Traffic Law]27, 
and bearing in mind that similar problems had also arisen for other ‘left-
wing’ organisers earlier in Warsaw, the Ombudsman decided to refer the 
case to the Polish Constitutional Court for abstract review. The 
Constitutional Court declared that the said provisions of the Road Traffic 
Law were unconstitutional for a number of reasons. One of the most 
important principles stemming from the judgment is, however, the analysis 
of the very essence of constitutional freedom of assembly in the context of 
power exercised by state authorities.28  

[110]. The Constitutional Court, in its judgment dealing with the constitutionality 
of the Road Traffic Law provisions, reaffirmed the basic principles of the 
freedom of assembly. It stated that freedom of assembly may not be limited 
because of the lack of symmetry between the purposes of the freedom of 
assembly (or its potential results) and the functions, aims or intentions of 

                                                      
 
27    Dziennik Ustaw [Journal of Laws] of 2005, Nr. 108, item 908, as amended. 
28  Judgment of the Polish Constitutional Court of 18.01.2006, No. K 21/05. 
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the organisers and participants in a given assembly attributed to it by 
media, commentators or public officials.29 

[111]. According to the Constitutional Court, the constitutional guarantee of the 
freedom of assembly contains a prohibition against denying freedom of 
assembly by the public authorities due to ideological differences or when 
the ideas expressed by the assembly are contrary to the system of values 
represented by the public officials. The Court underlined that the ‘moral 
convictions of the public officials are not a synonym for “public morality” 
as a limitation of the freedom of assembly’.30  

[112]. The Constitutional Court considered that the special requirement in the 
Road Traffic Law in order to organise an assembly was unconstitutional. 
The Constitutional Court underlined that the exercise of any freedom may 
not be dependent upon the authorisation of the state authorities. According 
to the Court, only the model of notifications (as provided in the Law on 
Assemblies) is applicable.  

II. Judgment of the European Court of Human Rights 
in Bączkowski and others v. Poland 

[113]. The organisers of the Equality Parade 2005 in Warsaw submitted their 
application to the ECtHR claiming violation of Articles 11, 13 and 14 of 
the Convention. On 03.05.2007 the ECtHR issued a judgment in the case 
Bączkowski and others v. Poland31. It was a long-awaited decision, 
especially in view of the bans of gay pride marches taking place in other 
capital cities in Europe, e.g. in Riga and Moscow.  

[114]. The ECtHR did not state directly that sexual minorities, LGBT movements 
or those combating discrimination had a right to protest or that such views 
might be shared at the assembly. Taking into account the special context of 
the Bączkowski case, the ECtHR considered this issue as self-explanatory, 
without any need to place any special emphasis on it. Instead, the ECtHR 
started its consideration of the case by underlining basic principles 
connected with the freedom of assembly. 

[115]. Referring to its earlier case law, the ECtHR underlined the value of the 
European Convention on Human Rights in promoting the ideals and values 
of a democratic society.32 It referred to the role played by political parties 
and associations for democracy and pluralism, which is built ‘on the 
genuine recognition of, and respect for, diversity and the dynamics of 

                                                      
 
29  Judgment of the Polish Constitutional Court of 18.01.2006, No. K 21/05, English summary 

available at www.trybunal.gov.pl 
30  Judgment of the Constitutional Court of 18.01.2006, No. K 21/05.  
31  Bączkowski and others v. Poland, application No. 1543/06, judgment of 03.05.2007 (IV Section). 
32  Bączkowski v. Poland, § 61. 
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cultural traditions, ethnic and cultural identities, religious beliefs, artistic, 
literary and socio-economic ideas and concepts’.33 According to the Court, 
‘the harmonious interaction of persons and groups with varied identities is 
essential for achieving social cohesion. It is only natural that, where a civil 
society functions in a healthy manner, the participation of citizens in the 
democratic process is to a large extent achieved through belonging to 
associations in which they may integrate with each other and pursue 
common objectives collectively’.34  

[116]. In the opinion of the ECtHR, ‘although individual interests must on 
occasion be subordinated to those of a group, democracy does not simply 
mean that the views of the majority must always prevail: a balance must be 
achieved which ensures the fair and proper treatment of minorities and 
avoids any abuse of a dominant position’.35 Taking into account the above 
background, the ECtHR confirmed the positive obligation on the part of the 
state to secure the enjoyment of rights and freedoms for persons holding 
unpopular views or belonging to minorities.  

[117]. The ECtHR indicated that in its previous case law it had pointed out that 
the state should be the ultimate guarantor of the principle of pluralism36. It 
reiterated that the freedom of assembly may not be reduced to a purely 
negative concept (mere duty of non-interference by the state), because it 
would not be compatible with the Convention and with the purpose of 
Article 11 of the Convention.  

[118]. The judgment in Bączkowski also confirmed that a violation of human 
rights may result from a situation where individuals are compelled to 
disobey the law (as in the Equality Parade) in order to test its compatibility 
with constitutional or international guarantees of human rights. Such a 
situation creates a chilling effect on the freedom of assembly and may deter 
persons from participating in demonstration due to the threat of legal 
sanctions (‘chilling effect’).  

[119]. Secondly, the ECtHR established a new standard concerning the exercise of 
the freedom of speech by politicians who concurrently hold administrative 
office. The Court stated that politicians, ‘when exercising their freedom of 
expression… may be required to show restraint, bearing in mind that their 
views can be regarded as instructions by civil servants, whose employment 
and careers depend on their approval’.37 In this regard, the Court referred to 
statements made by the Mayor of Warsaw on his position towards gay 

                                                      
 
33  Bączkowski v. Poland, § 62. 
34  Bączkowski v. Poland, § 62. 
35  Bączkowski v. Poland, § 63. 
36  Informationsverein Lentia and Others v. Austria (Judgment of 24.11.1993, Series A no. 276, p. 16, 

§ 38. 
37  Bączkowski v. Poland, § 98. 
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pride marches, expressed well before the issuing of a formal decision in 
case of the Equality Parade.  

[120]. Thirdly, the ECtHR established a standard according to which the 
procedural rules concerning organisation of the Equality Parade should be 
constructed in such a way as to exhaust all domestic remedies before the 
date of the assembly. Otherwise, freedom of assembly may be meaningless, 
because authorities may use procedural arguments in order to ban an 
assembly and before the date of such an assembly there is no possibility for 
a domestic court to review the decision. The Court underlined that the date 
of assembly has the essential meaning to exercise of this freedom.  

E.2.3.  Equality March in Poznań in 2005 
[121]. In November 2005, LGBT groups in Poznań wanted to organise an 

Equality March. The Mayor of Poznań and the Wielkopolskie Voivodship 
governor banned the demonstration, despite massive protests by several 
non-governmental organisations and politicians. The Mayor of Poznań 
banned the 2005 Equality March, arguing that because of the risk of 
counter-demonstrators attacking the March (taking into account events of 
the previous year), there was a danger to public property and the health and 
lives of the demonstrators. Accordingly, the very feature of the freedom of 
assembly (possibility of meeting aggressive opponents) was used in order 
to exclude the possibility of the assembly at all.  

[122]. Despite the ban, the demonstration took place. Since it was illegal, 
constituting an act of civil disobedience, it was brutally dispersed by the 
police. The police used disproportionate force, but the then Minister of 
Internal Affairs and Administration, Ludwik Dorn, named this action as 
‘exemplary’. One week later, Poland witnessed a series of demonstrations 
under the title ‘Reanimacja Demokracji – Marsz Równości idzie dalej’ 
[‘Reanimation of Democracy – the Equality March Continues’]. Civil 
society thus strongly expressed its refusal to accept violations of the 
freedom of assembly in Poland. 

[123]. Decisions by the authorities in Poznań were quashed as ill-founded first by 
Wojewódzki Sąd Administracyjny [Regional Administrative Court] in 
Poznań38 and then (upon cassation appeal by the Wielkopolskie Voivodship 
governor) by Naczelny Sąd Administracyjny [Supreme Administrative 
Court]39. In particular, the Supreme Administrative Court had to review 
whether the decisions of the authorities in Poznań were in compliance with 

                                                      
 
38  Judgment of the Regional Administrative Court in Poznań of 14.12.2005, IV SA/Po 983/05. 
39  Judgment of the Supreme Administrative Court of 25.05.2006, No. I OSK 329/06.  
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the provisions of law. Once again, the Mayor of Poznań referred to 
ideologically neutral criteria when banning the assembly.  

[124]. Nevertheless, the Supreme Administrative Court included in its obiter dicta 
statements underlining the special value of the assembly. The Court said 
that, when assessing the notification of an assembly by the municipal 
authorities, the level of controversy of views expressed by participants in 
the assembly should not be taken into account, unless the purpose of the 
assembly is not contrary to law. According to the Supreme Administrative 
Court:  

‘It is the role of neither the public administration nor the administrative courts to 
analyse slogans, ideas and views shared at the assembly, which are not contrary to 
law, especially through the prism of the moral convictions of public officials or 
judges judging in the administrative court, or through the prism of the convictions 
of majority of society. Such analysis would thwart the constitutional freedom of 
peaceful assembly.’40  

[125]. With this statement the Supreme Administrative Court indirectly referred to 
the alleged practice by the authorities in Poznań of analysing slogans on 
banners held by demonstrators, following the submission of the notification 
of the assembly. The Court underlined that such practice would not be 
acceptable. However, this does not that the Court was authorising the 
expression of any statements during demonstrations, including those 
violating the dignity of other people. In such a case, criminal law rules 
should apply (see below, point F). 

[126]. As regards the risk posed by counter-demonstrators, the Supreme 
Administrative Court without any hesitation referred to standards 
established in the jurisprudence of the ECtHR, i.e. that merely the intent or 
expected possibility of counter-demonstration may not deprive organisers 
of their freedom of assembly.41  

[127]. The Supreme Administrative Court also referred to the cost of organising 
the public assembly, as it was one of the issues raised in the public debate. 
The Supreme Administrative Court compared the organisation of 
assemblies and respective state obligations with the approach towards a 
sporting event. The Supreme Administrative Court held that: 

‘If, with considerable use of different measures and forces, protection is provided 
for participants at various sporting events, including marches of ‘fans’, which 
usually end up with significant material damage and threats to health or life, then 

                                                      
 
40  Judgment of the Supreme Administrative Court of 25.05.2006, No. I OSK 329/06. 
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there is no special reason why there should be no protection for assemblies 
resulting from the exercise of constitutional freedom’.42 

[128]. The above argument is one of the best to counter the widely used thesis that 
public assemblies cost citizens too much money and time. Facilitating the 
organisation of such assemblies and the positive duty to protect them is a 
cost of democracy and it must be covered by the state authorities.  

[129]. It can be claimed that judgments by the Constitutional Court issued on 
18.01.2006 and by the Supreme Administrative Court issued on 25.05.2006 
were a good lesson for the Polish local authorities that under the law there 
is no possibility of banning demonstrations by sexual minorities. The 
impact of these judgments, as well as of the subsequent judgment in the 
Bączkowski case, is significant. Their most immediate consequence has 
been that, from their date of issue, there have been no particular problems 
for the LGBT community in organising assemblies. However, there have 
been certain problems with protecting participants in such assemblies, 
especially against the risk of attack by counter-demonstrators. This issue is, 
however, not a legal issue, but rather an issue of the effectiveness of the 
police in exercising its functions – the duty to protect legal demonstrations 
from the risk of violence.  

E.3. Equality Marches in 2006  
[130]. The Equality Parade in Warsaw was held on 10.06.2006 and had around 

3,000 participants. This time the Equality Parade was not banned. The 
Equality Parade attracted the attention of many politicians, including 
politicians from Germany, Sweden, Finland and the Netherlands. The 
massive participation in the 2006 Equality Parade was to some extent a 
reaction to events in previous years. The absence of significant legal 
problems with the Equality Parade was the result of the precedent judgment 
by the Constitutional Court.  

[131]. The March for Tolerance in Kraków was held on 28.04.2006 and attracted 
around 2,000 participants. On the same day Młodzież Wszechpolska [All-
Poland Youth] organised a counter-demonstration entitled the March for 
Tradition and Culture. As in previous years, the March for Tolerance was 
attacked by counter-demonstrators, but the attacks were blocked by the 
police. Nevertheless, counter-demonstrators insulted participants in the 
March for Tolerance and threw stones on them. One participant in the 
March for Tolerance was injured by a stone hitting her head. Eleven of the 
most aggressive hooligans were arrested by the police and several people 
were fined. Amnesty International in its report of 2007 considered this 
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March for Tolerance and the events taking place during it as an example of 
intolerance towards sexual minorities.  

[132]. Also in 2006 a March for Equality was held in Poznań, on 18.11.2006, 
entitled ‘In solidarity against discrimination’. Contrary to the previous 
years the Mayor of Poznań did not object to the whole planned route of the 
March through the streets of Poznań. Participants were also able to march 
along the whole planned route. The March for Tolerance had around 500 
participants.  

E.4. Equality Marches in 2007 
[133]. In 2007, the equality marches were organised without problems from the 

administrative authorities.  

[134]. On 21.04.2007, the 2007 March for Tolerance was held in Kraków. It was 
organised within the framework of the Kraków Festival of Gay and Lesbian 
Culture ‘Culture for Tolerance’. The March for Tolerance had around 2,000 
participants.  

[135]. At the same time a counter-demonstration took place, entitled ‘March for 
Tradition and Culture’, organised by far right groups (including skinheads) 
with participation by around 300 people. Participants in the counter-
demonstration attempted to disturb the March of Tolerance many times, by 
throwing eggs, shouting homophobic slogans or by blocking the route of 
the March. However, thanks to the action of the police, there was no 
confrontation between the two demonstrations. The police were attacked by 
counter-demonstrators and had to use tear gas and stop 13 of the most 
aggressive participants in this demonstration, including five juvenile 
persons. Two of them had pyrotechnic materials.  

[136]. The March for Tolerance 2007 was preceded by poster campaigns by two 
opposing groups. On the one hand, the organisers of the March for 
Tolerance invited the inhabitants of Kraków to participate in the March. On 
the other hand, far right groups placed posters with homophobic statements 
and inviting the inhabitants of Kraków to protest against the March for 
Tolerance.  

[137]. On 19.05.2007, the Equality Parade organised by the Equality Foundation 
took place in Warsaw. Around 4,000 people took part along the route from 
Sejm [the Polish Parliament] to Plac Bankowy [the Bank Square]. Counter-
demonstrations were organised in opposition to ideas expressed in the 
Equality Parade. Both demonstrations were kept separate by the police, 
thanks to which violence was avoided, despite attempts by counter-
demonstrators to pass through the police cordon.  
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[138]. On 17.11.2007, an Equality March was held in Poznań, within the 
framework of the Days of Equality and Tolerance (08-17.11.2007). One of 
the most discussed issues in Poznań connected with the Equality March 
was the place of the start of the demonstration (see below). Ultimately, the 
march started as planned at the very beginning – at Pl. Mickiewicza. The 
Equality March attracted around 300 participants and was peaceful. As in 
previous years, the main theme of the march was protest against any forms 
of discrimination, including the fight against exclusion and the protection 
of employees’ rights.  

[139]. Over recent years, a demonstration by feminists, entitled ‘Manifa’, has 
taken place every year on a date close to International Women’s Day (8 
March). On 04.08.2007, the Manifa VIII took place. One of the co-
organisers of this event is Porozumienie Lesbijek [the Association of 
Lesbians].  

E.5. Other issues 
[140]. Another issue is the protection of sites of national remembrance. In 2007 

the Equality March was to start in the Pl. Mickiewicza square. According to 
right-wing politicians, this is a site of national remembrance and 
demonstrations concerning LGBT issues should not take place there. 
Ultimately, the march was organised according to the originally planned 
route. This event relates to a larger problem, which may pose certain risks 
from the point of view of freedom of assembly. In May 2007 the Ministry 
of Culture and National Heritage discussed a new law on sites of national 
remembrance.43 Under the draft law, a site of national remembrance was 
supposed to include cemeteries and war graves, monuments, buildings, 
chapels and other places of special importance to the Polish Nation or 
State, or recalling important persons in its history and heritage. The draft 
law provided that one of the methods of protecting these sites is a special 
rule as regards the exercise of the freedom of assembly in such places or in 
their direct vicinity. In particular, the organisation of an assembly in such a 
place or in its direct surroundings would require the consent of various 
administrative organs (depending upon the importance of a given site) and 
the assembly might be banned if its purpose endangers the solemnity or the 
symbolic meaning of the given site of national remembrance.  

[141]. Due to the fact that sites of national remembrance, as they were defined by 
the draft law, are numerous in Poland, the law, if passed, could create a 
substantial opportunity for the state or municipal authorities to make 
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freedom of assembly subject to prior authorisation.44 Following public 
discussion on this draft law and raising the above concerns, the new 
government seems not to support this law any longer. However, the 
possibility of the issue re-emerging cannot be ruled out, in particular 
following a change of attitude by the government.  

F. Criminal law 

F.1. Protection against hate speech 

F.1.1. Is there a need for special protection for 
homosexuals against hate speech? 

[142]. In Poland there are no separate criminal rules that would protect members 
of sexual minorities, although special protection is granted to members of 
other minorities.  

[143]. According to Article 256 of Kodeks Karny [Criminal Code], ‘Whoever 
publicly promotes a fascist or other totalitarian system of state or incites 
hatred based on national, ethnic, racial or religious differences or for reason 
of the absence of any religious belief, shall be subject to a fine, a penalty of 
restriction of liberty or a penalty of deprivation of liberty for up to two 
years’.45 

[144]. According to Article 257 of the Criminal Code, ‘Whoever publicly insults a 
group within the population or a particular person because of his/her 
national, ethnic, racial or religious affiliation or because of the absence of 
any religious belief, or for these reasons breaches the personal inviolability 
of another individual, shall be subject to the penalty of deprivation of 
liberty for up to three years’. 

[145]. The above-mentioned regulations protect only national, ethnic and religious 
minorities (possibly also individuals who do not belong to any religion). 
Sexual minorities are not protected, although they too are victims of hate 

                                                      
 
44  Cf E. Siedlecka, ‘Cenzura zgromadzeń’ [‘Censorship of assemblies’], in: Gazeta Wyborcza, 

31.05.2007. 
45  In accordance with the Supreme Court resolution dated 28.03.2002 (I KZP 5/02), OSNKW 2002/5-

6/32, ‘promoting, as mentioned in Article 256 of the Criminal Code, designates each misdemeanor 
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speech crimes. They are protected against hate speech only by general rules 
of the Criminal Code and the Civil Code. 

[146]. In particular, Article 212 of the Criminal Code is often applied, according 
to which: ‘§1. Whoever imputes to another person, a group of persons, 
institution, legal person, or organisational unit not having the status of a 
legal person, such conduct, or characteristics that may discredit them in the 
face of public opinion or result in a loss of trust necessary for a given 
position, occupation or type of activity, shall be subject to a fine, a penalty 
of restriction of liberty or a penalty of deprivation of liberty for up to one 
year. [...]’.  

[147]. The rules which protect ethnic, national or religious minorities (that is 
Article 256 and 257 of the Criminal Code) constitute sui generis 
aggravated rules in comparison to Article 212 of the Criminal Code. While 
the sanctions under both sets of rules are comparable, the crimes mentioned 
in Article 256 and 257 of the Criminal Code are prosecuted ex officio, 
whereas defamation (Article 212 of the Criminal Code) is prosecuted only 
upon a private charge. It means that the indictment must be written and 
then supported in court by the injured person. This can discourage such 
person from claiming his rights. In contrast, in the case of offences 
prosecuted on the basis of Article 256 and 257 of the Criminal Code, it is 
enough for the injured person to inform the prosecutor of the offence and 
then the prosecutor takes the role of prosecuting attorney. 

[148]. Irrespective of procedural matters, there are no reasons for the legislator to 
treat different minorities differently, by guaranteeing some of them stronger 
criminal protection. The only explanation for such a state of Polish law is 
the post-war period. At that time, similar regulations to those contained in 
Articles 256 and 257 of the Criminal Code were introduced into Polish law 
and since then they have been maintained in Polish law after the 
introduction of only slight changes. Since then, no efforts have been made 
to widen the list of minorities which would be granted a stronger degree of 
protection.  

[149]. It is open to question whether the extension of the list of protected 
minorities under Article 256 and 257 of the Criminal Code would improve 
the social situation of sexual minorities today. There is no statistical 
information available showing social reality of the criminal law for LGBT 
people – one reason being unwillingness of the respondents to participate in 
the polls or disclosing their sexual orientation to others. 

[150]. Strengthened protection of minorities by criminal law may be considered 
desirable because: 
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• Article 212 of the Criminal Code was intended to serve a different purpose from 
Articles 256 and 257 of the Criminal Code. Above all the aim of this provision is 
to protect reputation, not safety and public order; 

• There are doubts concerning the compatibility of Article 212 of the Criminal 
Code with the Constitution. This article which aims only for the protection of 
reputation might be recognised as being contrary to the Constitution, more 
particularly as existing norms in civil law constitute sufficient protection of the 
good name of the injured person. Therefore, there is no need to introduce an 
additional restriction of the freedom of speech by criminal law. However, if it 
remains unchanged, annulment of Article 212 of the Criminal Code would 
completely deprive sexual minorities of the protection granted by the criminal law 
against the hate speech. The compatibility of Article 212 of the Criminal Code 
with the Constitution is now being considered by the Constitutional Court. 

[151]. Against the extension of criminal law protection to other minority groups, 
especially sexual minorities, the following arguments may be raised: 

• The extension of criminal responsibility for the abuse of the freedom of speech 
may be considered contrary to the freedom of speech (Article 132a of the 
Criminal Code concerning public defamation of the Polish Nation has been 
already referred for review by the Ombudsman to the Constitutional Court); 

• The restriction of freedom of religion – the special prohibition of homophobic 
speech may be in conflict with expression of religious beliefs. For example, there 
are cases in which one may use homophobic language by relying on the text of 
the Bible. The example of this problem is the case of Pastor Ake Green, decided 
by the Supreme Court of Sweden; 

• Protection against hate speech merely guarantees some groups special protection 
of their rights, but does not promote equality; 

• There is no need to change rules of law since not many people would use them – 
Articles 256 and 257 of the Criminal Code are hardly ever used. 

[152]. Statistics show that Articles 256 and 257 are the ones that are most seldom 
used among all Polish criminal law provisions. In 2005 (the last year for 
which full data are available on the websites of the Minister of Justice) 
there were 470,763 convictions in total, but not a single conviction under 
Article 256 of the Criminal Code (in previous years around five or six 
people were convicted of such a violation). Concerning Article 257 of the 
Criminal Code, 16 people were convicted. However, for the violation of the 
Article 212 of the Criminal Code 156 persons were convicted in 2005. 

[153]. As can be seen, Articles 256 and 257 of the Criminal Code are not used in 
practice. However, it does not mean that offences to which these Articles 
could be applied do not happen. Analysis of the reports written by the 
organisations that supervise compliance with the rights of LGBT people 
lead to the conclusion that they are often subject to verbal or physical 
aggression, but in most cases they do not report it. 
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[154]. Please note that we were not provided with any governmental statistics 
concerning number of criminal cases in Poland in which sexual orientation 
was a motive for hate speech. Please note that as long as there is no special 
provision dealing with homophobic hate speech, such cases will be 
incidental and will be based on use of general law provisions in 
individually selected cases (see below). 

F.1.2. Case law 
[155]. Of great importance for inclusion in the jurisdiction of the Polish courts on 

the protection of LGBT people’s rights are cases lodged by private 
individuals. One such case was the comparison of homosexuality with 
paedophilia, necrophilia and zoophilia, which took place on 07.11.2004 by 
councillors, members of Prawo i Sprawiedliwość [the Law and Justice 
Party], during the public debate concerning the Equality Parade. The 
councillors, Przemysław Aleksandrowicz and Jacek Tomczak, used the 
following expressions: ‘It may be about promoting such inclinations as 
paedophilia, necrophilia and zoophilia; promotion of promiscuity, even 
independently of so-called sexual orientation, is a glaring violation of the 
rules of society; we do not know whether paedophilia, necrophilia and 
zoophilia may at any moment simply just be considered as sexual 
orientations’. Such statements were considered to be offensive to 
homosexual people and resulted in the above-mentioned councillors being 
accused of defamation as defined in Article 212 of the Criminal Code.  

[156]. A private bill of indictment was lodged by a group of four lesbian women. 
On 04.09.2006 the parties entered into settlement in the course of the trial 
before the District Court in Poznań. According to the settlement, the 
accused (who after the elections in 2005 became members of the Polish 
Parliament) expressed their sorrow that homosexual persons might have 
been offended by their statements during a conference on 11.09.2006. They 
claimed they did not mean to compare homosexuality with paedophilia, 
necrophilia and zoophilia. 

[157]. As far as we are aware it is the first criminal case concerning hate speech 
against gays or lesbians which ended in victory, compelling the people 
expressing the offending statements to apologies. 

[158]. Another interesting case concerns the abuse of the personal data of LGBT 
people by one of the main anti-gay politicians. One of the leaders of the 
right-wing party, Liga Polskich Rodzin [League of Polish Families], 
Wojciech Wierzejski, organised a protest in 2004 against equality marches. 
At that time he was Vice Marshall of the Mazowieckie Voivodship.  

[159]. In response to this, a number of gays and lesbians sent him letters of 
protest. Wojciech Wierzejski prepared a list of these people and placed the 
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names of 24 people on a website (together with their email addresses). 
These people claimed that it was a violation of their privacy and that 
Wojciech Wierzejski was breaching Ustawa o ochronie danych osobowych 
[Law on the Protection of Personal Data] and submitted official notification 
to Generalny Inspektor Danych Osobowych [the General Inspector for the 
Protection of Personal Data] (GIODO)]. Following the intervention of 
GIODO, the prosecutor’s office started criminal proceedings against 
Wojciech Wierzejski, claiming that he used personal data illegally. In the 
period 2005-2007 the criminal investigation was suspended because 
Wojciech Wierzejski was a parliamentary deputy and was protected by 
immunity. 

F.2. Physical violence against LGBT people 
[160]. The HFHR has not been provided with any governmental statistics 

regarding physical violence on the grounds of sexual orientation. The only 
data available in this regard are those collected by LGBT organisations.  

[161]. The report by Lambda, one of Poland’s leading NGOs, concerning 
discrimination of sexual minorities46, indicates that homosexual, bisexual 
and transsexual people unfortunately do not trust the institutions that should 
guarantee their safety. Thirty-five per cent of those surveyed (that is 148 
people) experienced verbal or physical violence or both. 12.2 per cent of 
those questioned (52 people) experienced physical violence and 31.5 per 
cent (134 people) psychological violence. Only a small number of the 
injured persons reported their experiences to the police. In the case of 
physical violence, 25 per cent of injured people reported this fact to the 
police, in the case of psychological violence it was only 13.5 per cent. 
Among cases of psychological violence reported to the police, in 66.7 per 
cent of cases police did not intervene and in 5.6 per cent the reaction to the 
report was hostile. This shows that people who are victims of crimes 
because of their sexual orientation do not report them to the police because 
they do not believe that any effective measures would be taken or because 
of fears about the reaction of the police to a person with different sexual 
orientation. 

[162]. According to the report of the Campaign Against Homophobia for years 
2005-2006, 14.6 per cent of people surveyed had recently been subject to 
physical violence. Most of them did not inform the police. 
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[163]. Reports by LGBT organisations47 show examples of numerous aggressive 
misdemeanours against homosexuals. However, most of the incidents or 
offences against homosexuals which lead to a complaint begin written to 
one of the NGOs are not followed by legal action. Victims usually do not 
want to undertake any legal action. The Campaign Against Homophobia 
was informed about a significant incident in a club in Toruń in 2007, where 
two people were beaten due to their sexual orientation. The beating took 
place almost immediately after two friends kissed each other. Offenders 
also called the victims ‘faggots’. However, the victims decided not to 
submit official notification to the police, fearing for their security and being 
unwilling to involve friends as witnesses in criminal proceedings. 

  
[164]. On 17.04.2007, during a meeting with the Ombudsman, Polish LGBT 

organisations complained that physical violence due to the sexual 
orientation of the victim often occurs in the neighbourhood of clubs or 
other public places. The Ombudsman promised to undertake action if any 
individual notifies him of such an incident.48 

 
[165]. The authors are also familiar with one case concerning violence against 

transsexuals. In December 2004, the Regional Court in Łódź issued a 
judgment in which it found that two men were guilty of beating a 
transvestite to death. They did not explain the motives for their brutal 
conduct. While they were drinking alcohol in a public park, they noticed a 
person searching through litter bins. When they realised it was a man 
dressed in women’s clothes, they pushed him on to the ground, undressed 
him and started kicking him. The man died as a result of injuries caused by 
the men. Their only explanation was that they acted under the influence of 
alcohol. 27-year-old A.F. was sentenced to six years’ imprisonment and 23-
year-old D.R. was sentenced to six years and two months of imprisonment. 
In the opinion of the Regional Court in Łódź there was no doubt that the act 
of violence was motivated by stereotypical prejudice against transvestites. 

F.3. Issue of the website www.redwatch.info 
[166]. Another issue of a criminal nature which relates to homophobia concerns 

the website www.redwatch.info. It is a website which has been operating 
since January 2006 and which presents materials of a fascist and racist 
nature. In particular, the website lists a number of people who, in the 
opinion of the authors of the website, represent a threat to Polish society. 

                                                      
 
47  E.g. report by the Campaign Against Homophobia, Social situation of bisexual and homosexual 

people in Poland – report for years 2005 and 2006. 
(www.bezuprzedzen.org/doc/report_dyskryminacja_orientacja_2005_2006.pdf). 

48  Note from the meeting on 17.04.2007 and the preparatory note for the meeting with the 
Ombudsman, available at www.brpo.gov.pl 
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Information on the website includes photos, addresses and even mobile 
phone numbers of a number of people, including leaders of the LGBT 
movement in Poland. The descriptions of people also contain information 
on political beliefs, social activities, and sometimes describe people using 
vulgar language. Furthermore, the website contains photos from gay pride 
marches and counter-demonstrations which have taken place in Poland. It 
seems that the people managing the website have connections with neo-
fascist organisations from the United Kingdom, such as Blood&Honour.  

[167]. Since the establishment of the website a few proceedings have been 
undertaken with the aim of identifying the website managers. All the cases 
pending before the prosecutor’s office concern violation of the laws on the 
protection of personal data (placing names and pictures of people without 
their consent) or violation of their dignity.  

[168]. As a result of the investigation three people, Andrzej P., Bartosz B. and 
Mariusz T., were detained. There is a suspicion that they were editors of the 
website. Thus they are accused of committing a crime of incitement to 
racial hatred and of other offences. On 17.05.2007, the prosecutor directed 
a bill of indictment to the court. Subsequently, the bill of indictment was 
remanded by the court to make additional clarifications. All three 
individuals were released from pre-trial detention, but pending trial they are 
prohibited from leaving the country.  

[169]. Despite the arrest of three people connected with Redwatch, this website is 
still operating. The Polish government tried to intervene in this respect with 
the US authorities (where the servers are located). However, assistance has 
been refused. In consequence, the website is still operating and there is no 
real and effective measure which can change this situation. There are also 
new servers where the website also operates. It should be noted, however, 
that Polish internet users have recently started to use special programs 
which automatically load the content of the redwatch.info website on to 
hard disks. If such efforts are multiplied by a number of internet users, it 
may cause an effective blocking of this internet site.  
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G. Transgender issues 
[170]. Article 32 Section 2 of the Polish Constitution prohibits discrimination in 

political, social or economic life. Besides Article 11³ of the Labour Code, 
which proscribes direct or indirect discrimination in relation to employment 
on the ground of sex and sexual orientation, there are only a few explicit 
provisions banning discrimination against homosexual or transgender 
people49. The LGBT organisations in Poland are striving to amend the 
Criminal Code in order to make discrimination on the grounds of sex, 
sexual minority, age or disability a punishable offence. For the time being, 
the Code specifies a few acts aimed against members of national, ethnic, 
racial, political, religious or non-religious group as crimes (see Chapter F. 
above for detailed description). 

[171]. In Poland discrimination of transgender people is dealt with as 
discrimination on the grounds of sex. 

[172]. The main difference of treatment between transgender people and other 
LGBT people is not reflected in the legislation, but in the jurisprudence of 
the Supreme Court and legal writing. Namely, transsexualism is seen as a 
disease, gender dysphoria or gender identity disorder, which requires 
medical treatment, while homosexuality is not a disease. However, the 
medical costs associated with sex reassignment are not covered by the 
National Health Fund and are thus available only to the few. Nevertheless, 
a considerable part of society thinks of homosexuality as a curable 
deviation. Transsexualism (transgenderism) is widely considered as a 
taboo, there are no organisations dealing exclusively with transgender 
issues and no official or private statistics presenting the situation of 
transsexual people50. Moreover, the homosexual community often does not 
want to be associated with transsexuals, though media coverage often 
shows transgender people as representatives of the whole LGBT 
movement.  

[173]. In Poland sexual identification is protected as a personal right. The concept 
of a personal right to self-determination about an individual’s belonging to 
a particular sex was developed in the judgment of the Supreme Court in 
197851. It accepted that it is not only external physical features and organs 

                                                      
 
49  Moreover, in Polish law there is no provision banning discrimination in other areas, in particular in 

civil and administrative relations, beyond employment (such as access to goods and services, 
accommodation, private contracts, social insurance, health and education). Such legislation is not in 
place even if required by the Racial Equality Directive (2000/43/EC). 

50  I.e. the civil society organisation Kampania przeciwko Homofobii (KPH) [Campaign Against 
Homophobia] produced a report, ‘The social situation of homosexual and bisexual people in Poland. 
Report for the year 2005 and 2006’, which did not refer to the social situation of transsexual people 
because there were only six such people who agreed to participate in the poll.  

51  Judgment of the Supreme Court of 02.02.1978, CZP 100/77. 
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which define an individual’s sex, but also emotional association with the 
gender opposite to that assigned at birth. The Court found that no-one could 
be forced to be a man (or woman) if s/he internally denies it. Moreover, the 
Court stated that in exceptional circumstances courts can rectify acts of 
civil status before sex reassignment surgery takes place if the features of 
the new sex are predominant and changes are irreversible. In this regard it 
extended the scope of personal rights. Until 1989 the procedure of changing 
sex required:  

• A positive opinion from Centralny Zakład Seksuologii i Patologii Więzi Ludzkich 
[Central Institution of Sexology and Pathologies of Human Relations] in Warsaw; 

• Two years of hormone therapy;  

• Rectification of birth certificate and  

• Sex reassignment surgery.  

[174]. The Supreme Court in a later judgment withdrew from its earlier position 
and rejected the position that transsexualism justifies rectification of birth 
certificates in regard to sex as defined at birth52. The new approach made it 
impossible to rectify acts of civil status. In order to modify this data 
included in the acts of civil status, Article 21 of Ustawa o aktach stanu 
cywilnego [Law on Acts of Civil Status] foresees the institution of 
additional inscription (note). Only on this basis can a transsexual person 
apply for a change of first name and, in most cases, the ending of the last 
name.  

[175]. Subsequently, the Supreme Court recognised that determination of gender 
identity belongs to personal rights so that the interested person can file an 
action for a declaratory judgment (in accordance with Article 189 of the 
Civil Procedure Code)53. In this procedure the court determines the legal 
sex of the transsexual. It is worth noting that the parents of the concerned 
person are the defendant party (or, in their absence, the director of the civil 
status office). Such a solution can cause serious inconvenience for the 
person concerned whose parents may not receive her/his sexual identity 
problem with understanding, However, parents’ objections do not count as 
a veto power because the court declares the current – meaning different 
from the one stated in the birth certificate – legal sex of the person 
concerned on the basis of an opinion of a medical doctor attached to the 
writ of summons and in some cases a testimony of a medical expert. 
Moreover, the parties in these proceedings can agree that the jurisdiction of 

                                                      
 
52  Decision of the Supreme Court of 22.06.1989, No. III CZP 37/89. The Court stated that acts of civil 

status only have a declaratory character and describe the legal status of a person resulting from acts 
of law and transsexualism could not be described as a change by acts of law, since it is a 
psychological transformation.  

53  Judgment of the Supreme Court of 22.03.1991, No. III CRN 28/91. 
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the court will be in the place of residence of the plaintiff, not of the 
defendants.  

[176]. It is noteworthy that the court declaration of legal sex is considered to 
create a new status and grants new rights, which follow from the fact of 
being a man or a woman. This is in line with the Supreme Court decision 
ruling that the declaration of a legal right (status or relation) can take place 
only when it actually exists54. Thus a declaratory judgment is available only 
when there have already been irrevocable changes towards the formation of 
the opposite sex or when a surgical intervention (mastectomy55) has taken 
place. A declaratory judgment cannot be based solely on the subjective 
feeling of the person concerned that s/he belongs to a particular sex56. Such 
an approach is supported in the legal literature in particular with regard to 
married transsexuals for the reason that the Polish Constitution proclaims 
marriage only as a union of a man and a woman (Article 18 of the 
Constitution). Following this provision, a transsexual person who is 
married must divorce and if s/he is the sole guardian of minor children, s/he 
must wait until they come of age. If there is another parent, the court will 
give him/her custody.  

[177]. Sex reassignment surgery (SRS) is in practice possible only after a 
declaratory judgment has been delivered. There have been situations where 
surgeons denied reassignment fearing that criminal charges would be 
brought against them57 in spite of the consent of the transsexual person58. 
For those reasons the SRS (involving removal of female or male genital 
organs, which results in depriving transsexual people of their reproductive 
capacity) is carried out on the basis of the declaratory judgment.  

[178]. Currently, the procedure for changing sex is based on the jurisdiction of the 
Supreme Court. It is very long and costly59. Moreover, there may be 
substantial differences in its course depending on the health care 
institution60. The procedure includes obtaining basic medical blood and 
urine tests, electroencephalogram (EEG), tomography of the scull, 
karyotype, psychiatric, psychological and sexology opinions, hormone 

                                                      
 
54  Judgment of the Supreme Court of 22.09.1995, No. III CZP 118/95. 
55  Mastectomy is the surgical removal of the breasts leading to the main sex reassignment surgery such 

as feminising genitoplasty and masculinising genitoplasty. 
56  Judgment of the Appeal Court in Katowice of 30.04.2004, No. U I ACa 276/04. 
57  Sex reassignment surgery may fall under the scope of Article 156 of the Penal Code that prohibits 

causing serious damage to health, as it results in total infertility. 
58  Consent from the person concerned does not exclude the illegality of the act. In the legal doctrine 

there are voices arguing that sex reassignment surgery can be exculpated by the state by necessity, 
which constitutes circumstances excluding the illegality of the criminal act.  

59  Over 20,000 PLN (approx. 5,700 Euro) and takes on average two years. The medical costs are not 
covered by the National Health Fund, although statistically there are only 1:30,000 men and 
1:100,000 women requiring SRS. At present there are approximately 2,000 transsexual people who 
have undergone SRS.  

60  In some hospitals hormonal therapy is not required for a declaratory judgment.  
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treatment, a declaratory judgment stating that a person is of the opposite 
sex to that declared in the birth certificate, change of name and personal 
documents and sex reassignment surgery. There is still a prevailing belief 
that hormone therapy should last two years in order to test the formation of 
the new sex, however, in practice the declaratory judgment may be 
obtained after three months of therapy. 

[179]. Summing up, in Poland gender recognition is conditional on hormonal 
therapy. Due to the many inconveniences of the procedure, there is a 
considerable need for comprehensive legislation balancing the rights of 
transsexuals and doctors, as well as regulating the procedure of changing 
the name and acts of civil status. 

[180]. Upon a request from, the authors, the Ministry of Internal Affairs provided 
the statistical information based on data about personal identification 
numbers of Polish citizens (PESEL), which show that in 2000-2007 152 
people changed their names as a result of sex reassignment.  

[181]. Except that, there is no statistics available showing social reality of the law, 
or rather the judicial practice concerning transgender people. The above 
paragraphs were written mainly on the basis of information provided by the 
medical institutions dealing with SRS or private websites containing 
instructions for people who want to change their sex.  

[182]. During the last parliamentary elections in October 2007, there was an 
incident which illustrates that the legislation does not respond fully to the 
rights of transsexuals.  

[183]. Rafalala is the artistic pseudonym of a transvestite, poet and theatre 
performer. She appeared at the polling station dressed in a black dress and 
wearing a blond wig. Having shown her identity card with her picture as an 
18-year-old man, she was dismissed because the electoral commission 
could not identify her with the person in the picture. It was suggested that 
she could vote if she put on trousers and removed her make-up. The 
electoral commission called the police who were also unable to take a 
decision as to whether Rafalala was the person in the picture, speculating 
that the man could have been her twin brother. She argued that many 
people have old pictures in their ID cards and lack of similarity is not a 
ground to deny them the right to vote. Nevertheless, she was not allowed to 
vote. The representative of Państwowa Komisja Wyborcza [National 
Electoral Office] stated that there had been no violation of the law in this 
case, as a voter should submit an identity card which allows for actual 
identification. Rafalala refused to do this and for this reason she was unable 
to exercise her right to vote. Nevertheless, this situation may be regarded as 
a sign that the legal provisions do not correspond with changing social 
attitudes and customs, including changes in the external appearance of 
transsexual people.  
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H. Miscellaneous 

H.1. Educating about homosexuality in schools 
 
[184]. At the beginning of 2006 the Polish version of Compass, the guide for 

teachers on methods of educating young people about human rights, 
published by the Council of Europe, was withdrawn from circulation by the 
Ministry of Education. On 08.06.2006 the Minister of National Education 
dismissed the director of the National In-Service Teacher Training Centre 
(NTTC), Mirosław Sielatycki, for publishing the guide. The grounds for 
dismissal were the content of the chapter on homosexuality contrary to the 
general programme of education, as well as the charge that the publication 
promoted homosexuality in schools.61  

[185]. During a visit by the Commissioner for Human Rights of the Council of 
Europe to Poland, the Secretary of State at the Ministry of National 
Education, Mirosław Orzechowski, explained that, although the Compass 
guide contains many positive chapters, the chapter on homosexuality is not 
acceptable by the Polish government due to a lack of Polish values. 
According to the Minister, homosexuality is not a problem in Polish society 
and should not be discussed in schools. The officially accepted manual 
entitled Wygrajmy Młodość  [Let’s win youth] defined homosexuality as an 
unnatural tendency and homosexual people as people who require special 
care and help to fight this shameful deviation. The authors associate 
homosexuality with fear of responsibility, improper hierarchy of values, 
lack of an appropriate ideal of love and a hedonistic attitude, as well as 
prostitution. 

[186]. The Commissioner for Human Rights of the Council of Europe found this 
depiction simply wrong, insulting and contrary to the principle of equality, 
diversity and respect for rights of every human being. The Polish 
authorities have full discretion in determining the content of school subjects 
and books, but the principles regarding human rights and non-
discrimination are not optional. He also expressed his concern about the 
planned law prohibiting the promotion of homosexuality in schools.62 

                                                      
 
61  For considerations on the litigation initiated by Mirosław Sielatycki against the Minister of National 

Education, see Chapter A. 
62  Memorandum to the Polish Government, Assessment of the progress made in implementing the 

2002 recommendations of the Council of Europe Commissioner for Human Rights, 20.06.2007, 
CommDH(2007) 13.  
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[187]. In May 2007 the former Minister of National Education, Roman Giertych, 
also prepared amendments to Ustawa o systemie oświaty [Law on the 
Education System]63. The draft envisioned that any school or educational 
unit would be obliged to protect pupils from content threatening to their 
proper psychological and moral development, in particular content 
‘promoting brutality, violence, hatred and discrimination; pornography; 
promoting conduct contrary to moral standards; and incompatibility with 
the principle of the protection of marriage and family, including the 
promotion of homosexuality’64. In its justification the draft explained that 
does not aim to discriminate against homosexuals and does not prohibit 
describing this phenomenon in school (i.e. in biology classes)65. 

[188]. However, presenting homosexuality as an alternative way of life and a 
social role is contrary to the constitutional protection of marriage 
understood only in terms of a union between a man and a woman. The draft 
law became a source of international criticism and controversy within the 
country66. The atmosphere in which the draft law was presented was full of 
rhetoric hostile to homosexual people (in particular in the public speeches 
of Minister of National Education Roman Giertych and the Secretary of 
State at this Ministry, Mirosław Orzechowski67). Finally, the amendments 
to the Law on the Education System were never passed due to the collapse 
of the former government.  

[189]. Nevertheless, Compass never reached school libraries. The published 
edition has been deposited in an unknown place and only a few people 
involved in the preparation of the Polish version of the manual have it. 
There is also a group of teachers who underwent a special training course 
organised by NTTC who use Compass in their work with students in 
schools, though they keep secret the source of the ready-made templates for 
class scenarios. To date, the new Minister of Education, Katarzyna Hall, 
has not yet taken a decision as to whether the manual may be obtained and 
used by schools. Many school directors ordered not to include it in the 

                                                      
 
63  Poland/Ustawa z dnia 7 września 1991 r. o systemie oświaty, unified text – Dziennik Ustaw [Journal 

of Laws] of 2004, No. 256, item 2572, as amended. 
64  The initial draft foresaw that school directors who allow such content would be subject to 

disciplinary dismissal and anyone who promotes homosexuality would be subject to sanctions 
(restriction of liberty and a fine). Moreover, on one occasion (on the Radio Tok FM, on 15.03.2007) 
the Secretary of State at the Ministry of Education announced that all teachers who reveal their 
homosexuality would be dismissed as well. On the next day he withdrew from this position.  

65  The main counter argument against the rationale of the draft law was that homosexuality is innate 
and immutable, so it could not be acquired as a result of ‘homosexual propaganda’. 

66  Teachers’ trade union (ZNP); Ombudsman, the organisations Lambda and KPH, the political party 
SLD, Amnesty International, Human Rights Watch, the European Parliament, the Council of Europe 
Commissioner for Human Rights, etc. It was expected that the law would become a tool to 
discriminate against homosexual teachers and pupils.  

67  Homosexuality has been referred to as ‘deviation’, ‘devil’s work’, ‘pathology’ and compared to 
fascism and communism. Allegedly the draft law was to stop LGBT organisations from invading 
schools with their campaigns.  
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educational programmes as they still fear the charge of promoting 
homosexuality in schools. The bottom line is that the spirit of intolerance 
has survived in the rules of the previous Minister and his cabinet who 
officially disapproved of homosexuality as ‘a disgusting topic’. 

[190]. A positive signal in this regard is a statement made by the current Minister 
of National Education, Katarzyna Hall. On 14.02.2008 at the meeting of 
ministers of education of the EU Member States, she stressed that 
education in Poland should be based on the principle of tolerance. As she 
stated, ‘Tolerance for any minorities and the respect for the world of values 
of other people are obvious things for me’. This statement is a signal that 
there will be no continuation of the policies of the former Minister in the 
field of education.   

H.2. The draft law on same-sex couples 
(registered partnerships) 

[191]. In August 2003 Senator Maria Szyszkowska presented a draft law that 
would give same-sex couples legal partnership rights. The draft law, except 
for the right to register in the civil status office, provided for mostly 
economic rights of the partners – establishing contractual community of 
goods, the right to inherit and the right to social security after one partner 
dies, the right to maintenance payments after one of the partners becomes 
impoverished, pecuniary rights following from the labour relationship, the 
right to visit the partner in closed institutions, to take decisions instead of 
her/him in case of her/his incompetence, to receive correspondence or 
medical information about the partner’s health, and to refuse attestation as a 
witness (due to recognition of partners as the nearest persons for the 
purpose of civil, criminal and administrative law). 

[192]. Although the original version of the draft law foresaw common taxation, 
statutory community of goods and the right to represent the child of another 
partner, these entitlements were eventually abandoned. Joint adoption by 
same-sex couples was rejected as well. Partnerships could be dissolved 
within six months after a consistent declaration of will by the partners. The 
fact that a person remained in a registered partnership would constitute an 
impediment to marriage.  

[193]. The draft law was approved by the Senate on 03.12.2004 and reached the 
Sejm (lower house of Parliament) on 23.12.2004. However, the act never 
took its course during the fourth term of the Sejm and, due to the principle 
of discontinuation, it was never reintroduced. 

[194]. In December 2007 NGOs representing the LGBT community in Poland 
submitted a draft law on same-sex partnerships to the Prime Minister, 
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asking for the adoption of the law. However, the government opposed such 
a law. The government declared that it has not dealt and will not deal with 
this issue.68  

[195]. In the end of March 2008, Sojusz Lewicy Demokratycznej [Alliance of 
Democratic Left], major left-wing party, decided to make a significant shift 
in its policies. Among other new ideas, leader of this party, Mr. Wojciech 
Olejniczak, has announced that his party will prepare a new law on same-
sex partnerships. He declared that partners in same-sex couples are 
restricted in exercise of certain rights, e.g. they cannot be automatically 
heirs to each other. Even if the Alliance of Democratic Left prepares such 
draft law, there are no significant chances of passing it, due to opposition in 
this area of two major political parties – Platforma Obywatelska [Civic 
Platform] and Prawo i Sprawiedliwość [Law and Justice].69 

H.3. Limited access to advertising agencies 
[196]. Homophobic attitudes in Polish society are also visible in the approach of 

advertising and outdoor advertising campaigns prepared by the leading 
LGBT non-governmental organisation in Poland, the Campaign Against 
Homophobia. At the end of 2007, the Campaign Against Homophobia 
prepared a campaign entitled ‘You are not alone’. The main idea of the 
campaign was to put up posters in different public places presenting 
homosexual ‘everymen’, thus indicating the general problem of 
discrimination. Every poster included a slogan indicating a profession and 
the fact that somebody exercising this profession is a homosexual (e.g. ‘I 
am a dentist. I am a lesbian’). This slogan was followed by a name (e.g. 
Anna) and the place of residence. In the middle of the poster there was a 
picture of the given person exercising this profession, where the face was 
not recognisable. At the bottom of the poster, there was another slogan e.g. 
‘We are more than 6,000 in Toruń’ (different numbers in different cities). 

[197]. However, the organisers were unable to implement this campaign with full 
effectiveness. In Toruń, the public transport company informally let them 
know that it would not work with the campaign. Furthermore, one of the 
outdoor advertising firms also refused to place posters on their pillars and 
billboards. This situation was reported in media with great criticism of such 
refusal. Following this, the outdoor advertising company tried to change its 
position, but by that time the advocacy campaign had already ended.  

                                                      
 
68  Statement by Agnieszka Liszka, Press Officer of the Government of Poland, Wirtualna Polska, 

http://wiadomosci.wp.pl/kat,1329,wid,9659925,wiadomosc.html (access on 15 February 2008). 
69 Press information of 31 March 2008, http://wiadomosci.gazeta.pl/Wiadomosci/1,80708,5072279.html 
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[198]. It should also be noted that Robert Biedroń, leader of the Campaign 
Against Homophobia, was refused the right to promote his book Tęczowy 
elementarz [Rainbow Elementary], describing basic issues on 
homosexuality in Poland, in Empik, one of the largest chains of bookstores 
in Poland. He was not able to have meetings with readers as an author. In 
the official reply, the PR manager of the network claimed that ‘the strategy 
of communication of the firm includes supporting only such titles which do 
not violate somebody’s reputation or religious beliefs’, and that ‘such 
meetings may also result in objections by customers who are in the 
bookstore at that time, and the topic of discussion may shock or offend 
somebody’s feelings’.  

H.4. Collection of personal data by the police  
[199]. The Law on the collection, processing and transmission of criminal 

information of 06.07.200170 grants the police power to gather sensitive 
personal data about suspects, minors committing indictable criminal 
offences, people without a confirmed identity or who try to conceal their 
identity, and fugitives, including without their knowledge and consent. 
Article 20 Section 18 of the Law on the Police71 provides that all data 
concerning racial or ethnic origin, political opinions, religious or 
philosophical convictions, religious, party or trade union membership, data 
about the state of health, addictions or sexual life of persons under 
suspicion of indictable criminal acts who are acquitted are subject to 
immediate destruction by the commission after the judgment becomes final. 
However, there is no parallel provision protecting sensitive data of 
witnesses or victims as parties in such proceedings.  

[200]. Thus, the regulation regarding the processing of personal data by the police 
is inadequate, since it leaves these categories of persons unprotected, even 
if all of them individually have the right to have their personal data 
removed from the police registers. The clear consequence of this 
shortcoming is that homosexual people are unwilling to report any criminal 
acts against them, fearing that their sensitive data will be collected by the 
investigative bodies or might be used by unauthorised third parties.  

[201]. It is also worth noting that the Instytut Pamięci Narodowej (IPN) [Institute 
for National Remembrance], Commission for the Prosecution of Crimes 
against the Polish Nation, decided not to investigate a case concerning 
activities undertaken by Milicja Obywatelska [Citizens’ Militia] against 

                                                      
 
70  Poland/Ustawa z dnia 6 lipca 2001 r. o gromadzeniu, przetwarzaniu i przekazywaniu informacji 

kryminalnych, Dziennik Ustaw [Journal of Laws] of 2001, No. 110, item 1189. 
71  Poland/Ustawa z dnia 6 kwietnia 1990 r. o Policji, unified text – Dziennik Ustaw [Journal of Laws] 

of 2007, No. 57, item 390. 
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homosexuals in 1985-198772. This case was brought by Szymon Niemiec 
and Jacek Adler on 25.09.2007. The Institute found that the so-called 
Action Hyacinth did not fulfil the criteria of a communist crime as it was 
within the statutory duties of the Citizens’ Militia (regarding crime 
prevention and the fight against crime).  

H.5. Use of same-sex marriage celebration in 
the official address of the President 

[202]. The President of Poland used in an official address transmitted on national 
television on 17 March 2008, seen by approximately 8 million viewers, the 
video capture of a same-sex couple celebrating their marriage in Canada. 
This video was shown to underline the President’s concerns on the full 
applicability of the EU Charter of Fundamental Rights in Poland. In his 
opinion, applicability of the Charter would mean that one day same-sex 
marriages would be „imposed on Poland”.  

[203]. The gay couple in the official presidential address were Brendan Fay and 
Timothy Moulton from New York, known for their involvement in the field 
of LGBT rights. The Chancellary of the President of Poland [Kancelaria 
Prezydenta RP] did not obtain the couple’s consent for using the video 
capture. Representatives of the Chancellary claimed that there was no need 
for this, since the video has been available on a website open to the public 
and Fay and Moulton invited journalists and wanted this video to be 
publicly available. 

[204]. Having heard about the President’s address, Fay and Moulton submitted an 
official letter to the President of Poland through the Polish Consul General 
in New York. Fay and Moulton felt defamed with such a use of their 
marriage celebration video. They expressed concern that the video was 
used in order to create a fear against same-sex couples.  Their letter stated: 
“We are frustrated to hear that images from such a joyous day are used to 
spread intolerance”.   

[205]. The Polish Consul General apologized to the couple. He stated 
specificalaly that he would like to „express [his] gratitude for your 

                                                      
 
72  These activities are known under the cryptonym of Akcja Hiacynt (Action Hyacinth). They were 

intended to collect sensitive data about the LGBT community, however, they could also be used for 
blackmail and the recruitment of new secret agents or informants. 
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conciliatory approach and the empathy you have demonstrated from the 
first moment this pitiful incident surfaced.”73  

[206]. In another letter to the President Fay and Moulton asked for a private 
meeting during which they wanted to explain him different issues 
connected with life of same-sex couples and discrimination of LGBT 
people. On 30, 31 March and 1 April 2008 they visited Poland and meet 
different persons active in the field of anti-discrimination, including Mr. 
Ryszard Kalisz, head of the Parliamentary Commission on Justice and 
Human Rights, representatives of LGBT organizations and the Helsinki 
Foundation for Human Rights. They were also interviewed by one of the 
major TV stations in Poland – TVN – on a very popular talk show „Teraz 
My”. 

[207]. The President did not accept the proposal of a  meeting. Among Polish 
politicians there were different opinions whether President should 
apologize to Fay and Moulton for the use of the video capture in his official 
address. According to E. Radziszewska, a new Governmental 
Plenipotentiary for Equal Status, the President should apologize to them. 
However, in the opinion of Stefan Niesiołowski, parliamentary deputy from 
Platforma Obywatelska [Civic Platform] and Wicemarszałek Sejmu [Vice-
Marshall of the Sejm], the President does not have such an obligation. He 
said that their marriage was not a real marriage but a parody of marriage. In 
his opinion by requesting a meeting they only tried to advertise for 
themselves.74  

[208]. Fay and Moulton are now considering to start legal proceedings for reasons 
of violation of their personal rights due to the official address of the 
President. Their visit – apart from the question whether the President 
should apologize or not - once again ignited the discussion on the 
introduction of same-sex marriages or partnerships in Poland. 

I. Good practices 
[209]. In the overall assessment, the judicial approach towards the exercise of 

freedom of assembly by LGBT people is an example of good practices. 
Judgments concerning Equality Marches are meaningful due to protection 
of basic values in a democratic society. Some of the statements included in 

                                                      
 
73Sewell Chan, A New York Activist, a Wedding Photo and the Future of Poland, New York Times, 19 

March 2008, available at http://cityroom.blogs.nytimes.com/2008/03/19/a-queens-activist-a-
wedding-photo-and-the-future-of-poland/#more-2342 

74Dziennik, Niesiołowski: Niech geje się nie pieklą, 26. March 2008, available at 
http://www.dziennik.pl/polityka/article142722/Niesiolowski_Niech_geje_sie_nie_piekla.html 
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these judgments may reverberate in other EU countries, especially new 
Member States.  

[210]. Another example of good practices is the positive cooperation between the 
Polish ordinary courts and administrative courts and NGOs in litigation of 
precedent cases. Polish courts accept public interest litigation, especially if 
an organisation is presenting an amicus curiae brief or legal opinion, and 
may take advantage of views expressed therein.75 It is of great help in 
advancing the rights of the LGBT community and may have good effects if 
the legislator or the executive is not responding correctly to the needs and 
problems of the given minority.  

                                                      
 
75 Please see e.g. amicus curiae brief submitted by Polskie Stowarzyszenie Edukacji Prawnej [Polish 

Association of Legal Education] in case of accused P. Aleksandrowicz and J. Tomczask on 
homophobic hate speech. Available at www.psep.pl/pliki/news/obr/uwagi_wstepne.pdf 



DISCLAIMER: This study has been commissioned as background material for a comparative report on homophobia and discrimination on grounds 
of sexual orientation by the European Union Agency for Fundamental Rights. The views expressed here do not necessarily reflect the views or the 
official position of the FRA. The study is made publicly available for information purposes only and does not constitute legal advice or legal opinion. 

Annex 1 – Case law 
Chapter A, the interpretation and/or implementation of Employment Equality Directive 2000/78/EC, case 1 

Case title B. K. versus CZA-TA 

Decision date 16 March 2006 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

District Court in Płock (Sąd Rejonowy w Płocku) 

Key facts of the case 
(max. 500 chars) 

The plaintiff claimed compensation (30.000 PLZ) for harassment and intimidation on the basis of his sexual 
orientation at work. Due to this situation, he terminated his employment.  

Main 
reasoning/argumentation 
(max. 500 chars) 

In accordance with Directive 2000/78/EC the burden of proof is on the respondent, while the person who claimed 
to be wronged has to establish facts, from which the court may presume that direct or indirect discrimination took 
place.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

Direct or indirect discrimination does not occur in a situation when the management and colleagues treat a person 
less favourably due to objective reasons - non-fulfilment or improper fulfilment of his duties. 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

No discriminatory treatment has been found in this case since major proofs could be interpreted in favour of both 
parties to the proceedings. Due to procedural failures, the appeal has been dismissed. 
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Chapter A, interpretation and/or implementation of Employment Equality Directive 2000/78/EC, case 2 
Case title Mirosław Sielatycki versus the Minister of National Education [Centralny Ośrodek Doskonalenia Nauczycieli – 

(National In-Service Teacher Training Centre (NTTC)]. 
Decision date 5 June 2007 

31 March 2008 
Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

District Court in Warsaw (Sąd Rejonowy w Warszwie) 
Regional Court in Warsaw (Sąd Apelacyjny w Warszawie) 

Key facts of the case 
(max. 500 chars) 

The plaintiff claimed compensation (19.000 PLN) for discrimination in employment and unfair dismissal from 
office as the director of the National In-Service Teacher Training Centre. The dismissal followed his decision to 
publish a training manual, which allegedly promoted homosexuality.  

Main 
reasoning/argumentation 
(max. 500 chars) 

The case was decided on the basis of the Labour Code provisions prohibiting discrimination in employment on the 
ground of political views (not sexual orientation). Sexual orientation was at stake in this case but only to the extent 
the parties disagreed on this issue within the work context. The court found that the Minister of Education, Roman 
Giertych, and Mr. Mirosław Sielatycki differed in their view on the role of schools.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

Discrimination on the basis of sexual orientation does not take place where neither of the parties is of different 
sexual orientation, but just of different opinion about the type of education regarding this matter.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The District Court found discrimination and unfair dismissal and awarded almost the exact sum required by the 
plaintiff – 19.000 PLN compensation (16.000 PLN for discriminatory treatment on the basis of political views and 
3.000 for unfair dismissal). In result of the appeal brought by the NTTC, the Regional Court affirmed the judgment 
of the District Court as to its finding (discriminatory treatment and unfair dismissal), but rejected as to the amount 
of compensation awarded for discriminatory treatment (reducing it from 16.000 to 5 300 PLN). The amount of 
compensation awarded for unfair dismissal was upheld.  

 
No more case law data are available.
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Chapter B, Freedom of movement, case law relevant to Directive 2004/38/EC, case 1 
Case title  

Decision date  

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

 

Key facts of the case 
(max. 500 chars) 

 

Main 
reasoning/argumentation 
(max. 500 chars) 

 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

 

 

No case law data on freedom of movement are available.
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Chapter C, Asylum and subsidiary protection, case law relevant to art 2/h of Council Directive 2004/83/EC, case 1 

Case title Application for the refugee status of a Chechen national 

Decision date 1 October 2007 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Chief of the Office for Foreigners (Szef Urzędu ds Cudzoziemców) 

Key facts of the case 
(max. 500 chars) 

A Chechen woman was not accepted in her locality and family due to her problems with gender self-identification. 
She feared persecution on this ground and fled to Poland.  

Main 
reasoning/argumentation 
(max. 500 chars) 

The applicant fear of persecution and serious harm or even loss of her life in the country of origin was well-
founded.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

The applicant feared persecution on the basis of belonging to a particular social group (or rather non-belonging to 
any sex (female or male) group.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The Chief of the Office for Foreigners granted the applicant the refugee status.  
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Chapter C, Asylum and subsidiary protection, case law relevant to art 2/h of Council Directive 2004/83/EC, case 2 
Case title Application for the refugee status of a Moldovan national 

Decision date December 2007, Appeal still pending 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Chief of the Office for Foreigners (Szef Urzędu ds Cudzoziemców) as the first instance  
Council for Refugees (Rada ds Uchodźców) as the appeal instance 

Key facts of the case 
(max. 500 chars) 

A Moldovan man was subject to persecution due to his sexual orientation. He was arrested for taking part in a 
religious demonstration and raped at the police station. The video tape of this incident was later used to blackmail 
him. He fled to France, where he applied for the refugee status. Then he returned to Moldova, where he was still 
subject to persecution. His application for the refugee status in Poland has been denied.  

Main 
reasoning/argumentation 
(max. 500 chars) 

The situation of homosexuals in Moldova is relatively good and there are not subject to intimidation.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

For the first time, the Council for Refugees will review a case where the applicant’s sexual orientation was raised 
as the ground for granting him the refugee status.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The Chief of the Office for Foreigners denied the applicant the refugee status. In the appeal the civil society 
organisations submitted their opinion about the legal situation of homosexuals in Moldova.  

 

No more case law data are available 
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Chapter D, Family reunification, case law relevant to art 4/3 of the Council Directive 2003/86/EC, case 1 
Case title  

Decision date  

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

 

Key facts of the case 
(max. 500 chars) 

 

Main 
reasoning/argumentation 
(max. 500 chars) 

 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

 

 
No case law data on family reunification are available  
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Chapter E, Freedom of assembly, case 1 
Case title No. K 21/05 

Road Traffic Act 
Decision date 18 January 2006 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Constitutional Court (Trybunał Konstytucyjny) in abstract review of constitutionality of the Road Traffic Act 

Key facts of the case 
(max. 500 chars) 

In result of series of instances when the Equality Parades were banned, the Ombudsman referred the Road Traffic 
Act to the Constitutional Court. 

Main 
reasoning/argumentation 
(max. 500 chars) 

Freedom of assembly may not be limited because of the lack of symmetry between its purposes and the intentions 
of the organisers and participants attributed to it by media, commentators or public officials. “Moral convictions of 
the public officials are not a synonym for ‘public morality’ as a limitation of the freedom of assembly”. Assemblies 
hindering traffic should not be subject to the same administrative burden like commercial events, which are not 
essential for democracy and as such not within the scope of protected political freedoms 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

Freedom of assembly is the constitutional and fundamental right, thus it should not fall in the same regime of 
administrative concessions like commercial events. Only the system of prior notifications suits the fundamental 
nature of this right.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The Road Traffic Act submitting assemblies to the same administrative procedures as other commercial events was 
found unconstitutional.  
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Chapter E, Freedom of assembly, case 2 
Case title IV SA/Po 983/05 

I OSK 329/06 
Decision date Judgment of the Regional Administrative Court (Wojewódzki Sąd Administracyjny) in Poznań of 14 December 

2005 
Judgment of the Supreme Administrative Court (Naczelny Sąd Administracyjny) of 25 May 2006 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Mayor of Poznań (Prezydent Miasta Poznania) as the administrative organ who banned the assembly 
Wielkopolskie Voivodship governor as the appeal administrative organ who upheld the ban 
Regional Administrative Court (Wojewódzki Sąd Administracyjny) as the first instance administrative court which 
quashed the decision 
Supreme Administrative Court (Naczelny Sąd Administracyjny) as the appeal administrative court which upheld 
the ruling of the Regional Administrative Court  

Key facts of the case 
(max. 500 chars) 

The Mayor of Poznań banned the Equality March 2005 arguing that because of risk of counter-demonstrators 
attacking the March (taking into account events from the previous year), there is a danger to public property, health 
and life of demonstrators. The decision was quashed in the Regional Administrative Court and the cassation appeal 
against this ruling dismissed by the Supreme Administrative Court.  

Main 
reasoning/argumentation 
(max. 500 chars) 

‘It is the role of neither public administration nor administrative courts to analyse slogans, ideas and views shared 
at the assembly, being not contrary to law, especially by prism of own moral convictions of public officials or 
judges judging in administrative court, or by prism of convictions of the dominant part of the society. Such analysis 
would thwart the constitutional freedom of peaceful assembly’. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

The risk of clashes between the notified assembly and any expected counter-demonstrations should not justify a 
ban on the assembly which has a lawful purpose.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The ban has been declared ill-founded on May 25, 2006, whereas the assembly took place in November 2005 under 
presumption of illegality and was brutally dispersed by the Police. There is lack of prompt procedures that would 
enable to review the administrative decisions before the planned date of the notified assembly. 

 
No more case law data on freedom of assembly are available 
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Chapter F, Hate speech, case 1 

Case title Lesbian Women versus Przemysław Aleksandrowicz and Jacek Tomczak 

Decision date 4 September 2004 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

District Court in Poznań (Sąd Rejonowy w Poznaniu) 

Key facts of the case 
(max. 500 chars) 

The councillors of the Law and Justice Party expressed publicly that Equality Parades “may be about promoting 
such inclinations as paedophilia, necrophilia and zoophilia; promotion of the promiscuity, even independently from 
the so called sexual orientation, is glaring violation of the social cohabitation rules; we do not know if in a moment 
paedophilia, necrophilia and zoophilia won't be just considered as one of the sexual orientations”. Such statements 
were considered to be offensive for homosexual persons. The group of lesbian women in a private indictment 
charged the councillors with defamation on the basis of Article 212 of the Criminal Code. 

Main 
reasoning/argumentation 
(max. 500 chars) 

The case ended with a settlement. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

It was the first case of this type in Poland. The case showed that it is possible to claim for violation of dignity of 
homosexuals in case of homophobic hate speech. 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The case ended with a settlement between the parties, according to which the councillors had to apologize for this 
unfortunate comparison (at that time they were already elected as members of the Parliament). 
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Chapter F, Hate crimes, case 2 

Case title Case against Wojciech Wierzejski 

Decision date Criminal investigations suspended for the period of term served in the European Parliament (2005-2007) 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

General Inspector for Personal Data Protection (Generalny Inspektor Ochrony Danych Osobowych)  
Criminal Investigators  

Key facts of the case 
(max. 500 chars) 

One of the leaders of the League of the Polish Families Party and at the material time the Vice-Marshall of the 
Mazowieckie Voivodship organised a protest against LGBT demonstrations, in result of which he received letters 
from the LGBT activists disapproving of his action. The case concerned posting the names and email addresses of 
24 signatories of the letter on the website abusing their personal data. They complained to GIODO who referred the 
case for criminal investigation. 

Main 
reasoning/argumentation 
(max. 500 chars) 

 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

There is no official information whether criminal investigations against Wojciech Wierzejski have been resumed.  
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Chapter F, Hate crimes, case 3 
Case title Case against A.F. and D.A. 

Decision date December 2004 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Regional Court in Łódź (Sąd Rejonowy w Łodzi)  

Key facts of the case 
(max. 500 chars) 

Two drunk young men beat a transvestite to death. They met the victim in a public park, realized it was a man 
dressed in women’s clothes; pushed him to the ground, undressed and started kicking. The man died in result of 
serious injuries.  
 

Main 
reasoning/argumentation 
(max. 500 chars) 

In the opinion of the court there was no doubt that the act of violence was motivated by stereotypical prejudice 
against transvestites. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

‘In this case a man would have not died, if he had been different. He died only because the accused did not like 
him. They put the equal sign between a queer, a transvestite and a deviant. He was beaten only because he was 
different, since he did not do anything to the accused. He died in such a cruel way - kicked to death’. 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

Both aggressors were found guilty. 27-year-old A.F. was sentenced to six years’ imprisonment and 23-year-old 
D.R. was sentenced to six years and two months of imprisonment. 

 
 
No more case law data on criminal law are available



65 
 

 

Chapter G, Applicability of legislation on trans gender issues, case 1 
Case title I ACa 276/04 

Decision date 30 April 2004 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Appellate Court in Katowice (Sąd Apelacyjny w Katowicach) 

Key facts of the case 
(max. 500 chars) 

The Regional Court (Sąd Okręgowy) dismissed the suit for a declaratory judgment establishing the sex of a 
transsexual person on the ground that in the Polish law there is no legal basis for such an action. This judgment has 
been consecutively dismissed by the Appellate Court  

Main 
reasoning/argumentation 
(max. 500 chars) 

Sex of a human being belongs to personal goods protected by law. Determination of sex can take the course 
through a declaratory judgment. Declaratory judgment regarding sex of a transsexual person cannot be solely based 
on the state of mind of this person, or her sense of belonging to a particular sex. Self-identification and its 
importance in the multilevel system of sex identification can be evaluated from the medical perspective as primary 
for the legal evaluation of sex of a human being.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

The court confirmed the possibility of judicial change of sex in case of transsexuals through a declaratory 
judgment.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

The court confirmed the earlier position of the jurisprudence that transsexualism can justify insertion of an 
additional note about the judicial change of sex in the birth certificate.  
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Chapter G, Name change and/or sex change of trans gender people, relevant case law, case 1 
Case title I CZP 100/77. 

 
Decision date 02 February 1978 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Supreme Court 

Key facts of the case 
(max. 500 chars) 

 

Main 
reasoning/argumentation 
(max. 500 chars) 

Not only external physical features and organs define an individual’s sex, but also emotional association with the 
gender opposite to that assigned at birth. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

Self-determination of one’s sex is a personal right.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

In exceptional situations courts can rectify acts of civil status before sex reassignment surgery takes place if the 
features of the new sex are predominant and changes are irreversible. 

 
Chapter G, Name change and/or sex change of trans gender people, relevant case law, case 2 

Case title III CZP 37/89 

Decision date 22 June 1989 



67 
 

 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Supreme Court 

Key facts of the case 
(max. 500 chars) 

 

Main 
reasoning/argumentation 
(max. 500 chars) 

Acts of civil status only have a declaratory character and describe the legal status of a person resulting from acts of law and 
transsexualism could not be described as a change by acts of law, since it is a psychological transformation.  
 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

Transsexualism does not justify rectification of birth certificates in regard to sex as defined at birth. 

 
Chapter G, Name change and/or sex change of trans gender people, relevant case law, case 3 

Case title III CRN 28/91 
 

Decision date 22 March 1991 

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

Supreme Court 
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Key facts of the case 
(max. 500 chars) 

 

Main 
reasoning/argumentation 
(max. 500 chars) 

 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

Determination of gender identity belongs to personal rights.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 

A transsexual person can file an action for a declaratory judgment (in accordance with Article 189 of the Civil 
Procedure Code) in order to have one’s legal sex judicially recognized. 

 
No case law data are available due to sensitive data protection
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Chapter I, Case law relevant to the impact of good practices on homophobia and/or discrimination on the ground of sexual orientation, case 
1 

Case title  

Decision date  

Reference details (type and 
title of court/body; in original 
language and English [official 
translation, if available]) 

 

Key facts of the case 
(max. 500 chars) 

 

Main 
reasoning/argumentation 
(max. 500 chars) 

 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
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Annex 2 – Statistics 
In the course of the preparation of the Report we have contacted the following institutions and agencies requesting disclosure of the public 
information: 
- Ombudsman, 
- Ministry of Labour and Social Affairs, 
- Ministry of Justice, 
- Ministry of Internal Affairs and Administration. 
- Chief of the Office for Foreigners, 
 
All relevant information obtained from these institutions is included into the report. With respect to some of the information, the institutions did not 
provide us with relevant statistics, as it is not collected.  
 
Please note that the Minister of Labour in a letter No. DKR-07800-178-GW/08 has informed us that there is no statistics collected by the public 
authorities concerning the number of homosexual partners of the EU citizens, who reside in the territory of Poland. Furthermore, the Minister of 
Labour informed us that the sexual orientation is not taken into account neither in the court statistics nor in the administrative statistics. 
 
In a similar way, the Office for Foreigners in a letter of 7 February 2008 (No. BP-II-25/MP/08 has informed us that the Office collects only such data 
which is allowed for collection by binding laws. The scope of collected data does not include data concerning sexual preferences (i.e. so called 
sensitive data) of foreigners coming in the territory of Poland, being the EU citizens or coming from third countries, who are party to concrete 
administrative proceedings. Accordingly, the Office has no information concerning the number of homosexual or transsexual persons, who are 
residing in the territory of Poland as well as the number of administrative proceedings with participation of LGBT persons.  
 
Chapter A, Implementation of Employment Directive 2000/78/EC in relation to sexual orientation 

 2000 2001 2002 2003 2004 2005 2006 2007 
Total complaints of discrimination on the ground of sexual orientation (equality body, 
tribunals, courts etc.): if possible disaggregated according to social areas of 
discrimination (employment, education, housing, goods and services etc.) 
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Total finding of Discrimination confirmed (by equality body, tribunals, courts etc.): if 
possible disaggregated according to social areas of discrimination (employment, 
education, housing, goods and services etc.) 

        

National Number of sanctions/compensation payments issued (by courts, tribunals, 
equality bodies etc.): if possible disaggregated according to social areas of 
discrimination (employment, education, housing, goods and services etc.) 

        

National range of sanctions/compensation payments (by courts, tribunals, equality 
bodies etc.): if possible disaggregated according to social areas of discrimination 
(employment, education, housing, goods and services etc.) 

        

 
Chapter B, Freedom of movement of LGBT partners 

 2000 2001 2002 2003 2004 2005 2006 2007 
Number of LGBT partners of EU citizens residing in your country falling under 
Directive 2004/38/EC (i.e., LGBT partners having exercised their freedom of 
movement as granted to family members of EU citizens, whether under Directive 
2004/38/EC or under previous instruments) 

        

Number of LGBT partners who claimed their right to residence but were denied this 
right 

        

 

Chapter C, Asylum and subsidiary protection, protection due to persecution on the grounds of sexual orientation 
 2000 2001 2002 2003 2004 2005 2006 2007 
Number of LGBT individuals benefiting from asylum/ subsidiary protection due to 
persecution on the ground of sexual orientation. 

        

Number of LGBT individuals who were denied the right to asylum or to subsidiary 
protection despite having invoked the fear of persecution on grounds of sexual 
orientation 
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Chapter C, Asylum and subsidiary protection, protection of LGBT partners 

 2000 2001 2002 2003 2004 2005 2006 2007 
Number of LGBT partners of persons enjoying refugee/ subsidiary protection status 
residing in your country falling under Art 2/h Directive 2004/83/EC 

        

Number of LGBT partners of persons enjoying refugee/subsidiary protection status 
who were denied the possibility to stay with their partner 

        

 
Chapter D, LGBT partners benefiting family reunification 

 2000 2001 2002 2003 2004 2005 2006 2007 
Number of LGBT partners of third country nationals residing in your country 
benefiting from family reunification. 

        

Number of LGBT partners of third country nationals residing in your country who 
were denied the right to benefit from family reunification 
 

        

 
Chapter E, LGBT people enjoyment of freedom of assembly 

 2000 2001 2002 2003 2004 2005 2006 2007 
Number of demonstrations in favour of tolerance of LGBT people, gay pride parades, 
etc 

        

Number of demonstrations against tolerance of LGBT people.         
 

Chapter F, Homophobic hate speech 
 2000 2001 2002 2003 2004 2005 2006 2007 
Number of criminal court cases regarding homophobic hate speech initiated (number 
of prosecutions) 
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Number of convictions regarding homophobic hate speech (please indicate range of 
sanctions ordered) 

        

Range of sanctions issued for homophobic hate speech         

Number of non-criminal court cases initiated for homophobic statements         

Number of non-criminal court cases initiated for homophobic statements which were 
successfully completed (leading to a decision in favour of the plaintiff, even if no 
sanctions other than symbolic were imposed) 

        

 
Chapter F, Homophobic motivation of crimes as aggravating factor 

 2000 2001 2002 2003 2004 2005 2006 2007 
Number of criminal court decisions in which homophobic motivation was used as an 
aggravating factor in sentencing         

 
Chapter G, Transgender issues Chapter G, Transgender issues 

 2000 2001 2002 2003 2004 2005 2006 2007 
Number of name changes effected due to change of gender 9 17 7 13 14 23 32 37 

Number of persons who changed their gender/sex in your country under the applicable 
legislation 

        

Please note that we asked the Minister of Interior two above questions, but received an answer only to the first one.76 
 
Chapter I, Statistics relevant to the impact of good practices on homophobia and/or discrimination on the ground of sexual orientation 
[presentation according to the templates above] 

                                                      
 

76 Response to the request for public information by Adam Bodnar, dated 28 February 2008, No. BMK – 0667-  5-  61/2008/JM 
 


