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UN & CoE

1January - Rule 47 of the ECtHR rules comes into force, introducing more
stringent admissibility criteria

EU

17-21 March - Sub-Committee on accreditation of the international coordinating
committee for national human rights institutions (NHRIs) recommends accrediting
the NHRIs in the Netherlands and Slovakia with A and B status respectively

6 March - CoE Commissioner for Human Rights publishes human rights comment:
‘Hate speech against women should be specifically tackled’

14 March - Council of the EU adopts
Directive 2014/41/EU on the European
Investigation Order in criminal matters
and Directive 2014/42/EU on freezing and
confiscation of proceeds of crime in the EU

9 April - UN General Assembly adopts Resolution 68/268 on strengthening and
enhancing the effective functioning of the human rights treaty body system

25 April - Poland ratifies Second Optional Protocol to the International Covenant
on Civil and Political Rights (ICCPR) on the abolition of the death penalty,
becoming the last EU Member State to ratify the protocol

23 May - Poland ratifies Protocol No. 13 to the ECHR concerning the abolition
of the death penalty in all circumstances, becoming the last EU Member State
to ratify the protocol

28-29 April - FRA, in cooperation with the
Greek presidency of the Council of the EU,
hosts a seminar in Thessaloniki, ‘Building
trust among victims to combat hate crime
effectively: exchanging good practices and
identifying ways forward’, stressing the
need to facilitate reporting by victims or
witnesses, including through third-party
and anonymous reporting

11 June - ILO adopts new legally binding Protocol on Forced Labour to address
gaps in the implementation of the 1930 Forced Labour Convention

26-27 June - CoE holds seminar: ‘Tackling the gaps in research and the lack of
data disaggregated by sex concerning women'’s equal access to justice’

6-7 June - Council of the EU adopts
conclusions on preventing and combating
all forms of violence against women and
girls, including female genital mutilation,

in which it welcomes the main results of
the FRA survey on violence against women
launched on 5 March

15 July - UN Human Rights Council adopts Resolution 26/22 on enhancing
accountability and access to remedy in cases of business involvement
in human rights abuses

1 August - CoE Convention on preventing and combating violence against women
and domestic violence (Istanbul Convention) comes into effect

9 October - CEPE) publishes fifth evaluation report on European judicial systems

15 October - World Future Council (WFC), Inter-Parliamentary Union and UN
Women award the CoE Convention on preventing and combating violence against
women and domestic violence (Istanbul Convention) with the WFC's Vision
Award 2014

16 October - For an initiative concerning online legal aid, the General Council
of the Spanish Bar wins the 2014 Crystal Scales of Justice prize for innovative
judicial practices

27-31 October - Sub-Committee on accreditation of the international coordinating
committee for NHRIs recommends accrediting the NHRIs in Finland and Hungary
with A status

1 December - transitional period for police
and criminal justice measures adopted
before the Lisbon Treaty ends, enabling,
for example, the European Commission and
the CJEU to assess Member States’ levels of
implementation

18 December - CJEU delivers its opinion on
the draft agreement on the EU’s accession
to the ECHR and identifies problems with its
compatibility with EU law

17 December - the Czech Republic is the last of the 28 EU Member States to
become party to the Protocol to prevent, suppress and punish trafficking in
persons, especially women and children, supplementing the UN Convention

against transnational organized crime (Palermo Protocol)




Access to justice, including
rights of crime victims

New strategic guidelines in the area of freedom, security and justice by the European Council placed increasing
mutual trust, strengthening the protection of victims and reinforcing the rights of accused persons and

suspects high on the EU policy agenda. Many EU Member States adopted new laws or reformed existing laws
and policies in this area, while efforts continued at UN, Council of Europe and EU level to strengthen the rule

of law, judicial independence and the efficiency of justice systems, as cornerstones of a democratic society.

The five-year transition period since the entry into force of the Lisbon Treaty came to an end, enabling the
European Commission and the CJEU to fully assess the transposition by the Member States of police and criminal
justice measures. The most comprehensive EU-wide and worldwide survey to date on women’s experiences of
violence revealed alarmingly high rates of violence against women and provided much-needed evidence to help
Member States develop legal and policy responses to this issue.

7. Efforts to strengthen
mutual trust: the rule
of law and justice

Strengthening trust in judicial decisions irrespective
of the Member State in which they are taken and
removing obstacles to EU citizens exercising their right
to move freely and live in any EU country are two of
the priorities that need to be addressed to further pro-
gress towards a fully functioning common European
area of justice. The European Commission identified
these and other priorities in March 2014 to contribute
towards the next EU justice and home affairs policy
agenda (following the end of the previous EU pro-
gramme for justice and home affairs, the Stockholm
Programme, in 2014)."

At its June summit, the European Council adopted
the new five-year strategic guidelines in the area
of freedom, security and justice.> According to the
guidelines, mutual trust between EU Member States
in one another’s justice systems needs to be further
enhanced to ensure a more effective European area
of justice with full respect for fundamental rights.
A high level of mutual trust is a necessary basis for the

proper functioning of many EU legal instruments in this
area. The European Arrest Warrant is a good example,
which provides for a simplified and improved surrender
procedure between EU countries. In this context, the
European Council recognised the importance of a sound
European justice policy and required further action
to: simplify access to justice; strengthen the rights of
accused and suspected persons in criminal proceed-
ings; reinforce the protection of victims; and enhance
mutual recognition of decisions and judgments. The
need to mobilise and draw on the expertise of relevant
EU agencies, including FRA, was highlighted.

Access to justice is not just a right in itself; it is also an
enabling and empowering right in that it allows indi-
viduals to enforce their fundamental rights and obtain
redress. Effective and independent justice systems
are essential safeguards of the rule of law. The issue
of how to further safeguard the rule of law continued
to be on the agenda of international and European
actors in 2014. The European Commission adopted
a new framework for addressing systematic threats to
the rule of law in EU Member States3 Its purpose is
to enable the Commission to find solutions to prevent
the emergence of a systematic threat to the rule of
law that could develop into a “clear risk of a serious
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breach” within the meaning of Article 7 of the Treaty
on European Union (TEU).# While recognising the
importance of this new framework, FRA proposed to
broaden the debate and complement the framework
with a strategic fundamental rights framework cov-
ering all the values mentioned in Article 2 of the TEU.
The aim would be to shape an EU internal framework
for fundamental rights that mirrors the existing
external fundamental rights framework.5

In April 2014, the Austrian Presidency of the Committee
of Ministers of the Council of Europe held a conference
that debated the concept and mechanisms of imple-
menting the rule of law. In this context, FRA under-
lined the unique role of fundamental rights indicators
in monitoring and evaluating such implementation
to detect trends in an objective and evidence-based

» manner (see also the Focus).6

Anothernotable developmentin2014 was the presenta-
tion of the second edition of the EU Justice Scoreboard.”
This tool, introduced in 2013, aims to enhance the
effective functioning of EU national justice systems
by bringing together a variety of data to assist in
the identification of any shortcomings, and hence
support reforms.® Most of the quantitative data used
by the scoreboard are provided by the European
Commission for the Efficiency of Justice (CEPE)) of
the Council of Europe. In addition to using the same
indicators as in 2013 for efficiency, quality and inde-
pendence, the 2014 scoreboard also provides a com-
parative overview of how national justice systems
are organised to protect judicial independence, for
example by looking at specific legal safeguards aimed
at protecting judicial independence. It also provides
fine-tuned data on the length of judicial proceedings
relating to competition law and consumer law. The EU
will take the findings of the scoreboard into account
when preparing its country-specific analyses of the
2014 European Semester and in the context of the
Economic Adjustments Programmes.®

711.  New EU legislation on access to
justice and judicial cooperation
in criminal matters

Turning to legislative developments at EU level,
two directives were adopted in the area of criminal
justice, namly:

e Directive 2014/41/EU on the European Investigation
Order in criminal matters (Ireland and Denmark are
not taking part) replaces several existing instru-
ments with a single instrument intended to allow
Member States to carry out investigative measures
attherequest of another Member State on the basis
of mutual recognition. Such investigative measures
wouldinclude, for example, interviewing witnesses,

intercepting telecommunications and obtaining
information or evidence already in the posses-
sion of that Member State. It should be noted that
some of the issues raised by various expert bodies,
including FRA in its 2011 Opinion on the European
Investigation Order (EIQ) - for example concerning
grounds for refusing the execution of an EIO and
some of the fair trial safeguards - have been taken
into account in the final instrument;™

o Directive 2014/42/EU on the freezing and confiscation
of instrumentalities and proceeds of crime (Denmark
and the United Kingdom are not taking part) aims
to establish minimum common rules on the freez-
ing and confiscation of property in criminal matters.
The new directive enables national authorities to
quickly and efficiently identify and trace proceeds
of cross-border and organised crime, such as drug
trafficking, counterfeiting and human trafficking,
so as to freeze, manage and confiscate such assets
consistently across the EU. Importantly, the directive
addresses some of the suggestions made by various
expert bodies, including FRA in its 2012 opinion on
the subject. These suggestions related, for example,
to specific safeguards to ensure access to justice for
victims of crime and a provision encouraging the use
of confiscated assets for social purposes.”

Negotiations on a proposal to establish a European
Public Prosecutor’s Office (EPPO), mandated to pros-
ecute crimes against the EU’s financial interests, such
as fraud, continued in 2014.3 Two elements that were
integrated into the proposal are of particular interest:

e the introduction of a collegiate structure of
the EPPO;

e concurrent competences for the EPPO and national
authorities to investigate and prosecute offences
against the Union’s financial interests.

The need to ensure the EPPQ’s efficiency and inde-
pendence was emphasised and will continue to be dis-
cussed in 2015. FRA, in its opinion on one of the earlier
versions of the EPPO proposal in February 2014, also
raised the need to safeguard the EPPQO’s independ-
ence. FRA further underlined the importance of a judi-
cial review of EPPO activities and raised the issue of
where the responsibility for such a review should lie.
In addition, it raised a number of other fundamental
rights concerns, such as the needs to acknowledge
the victim’s role in the decision-making process on
whether or not to prosecute, to strengthen victims’
rights in transaction cases and to introduce specific
safequards to strengthen the effective exercise of
defence rights, including access to legal representa-
tion and legal aid, the principle of no double jeopardy
(ne bis in idem) and an effective compensation mecha-
nism for wrongful investigation or prosecutions.™



71.2.  European Courts provide
guidance on fair trial and
defence rights

The Court of Justice of the European Union (CJEU) and
the European Court of Human Rights (ECtHR) also
addressed various issues relating to the right to a fair
trial and defence rights in criminal proceedings. For
instance, the Baytar case concerns the questioning in
police custody, without the assistance of an interpreter,
of an individual who had insufficient command of the
national languages The ECtHR finds that, without
interpretation, Ms Baytar has not been in a position
to appreciate fully the consequences of waiving her
rights to keep silent and to legal assistance. Therefore,
the ECtHR finds a violation of Article 6 of the ECHR.

The ECtHR delivered several judgments on the prin-
ciple of no double jeopardy (ne bis in idem) in 2014.
The Grande Stevens case concerns administrative and
criminal proceedings brought against two companies in
respect of allegations of market manipulation in Italy.
The ECtHR holds that although the initial proceedings are
described as administrative in Italian law, the severity of
the fines imposed on the applicants means that the pro-
ceedings have effectively been criminal in nature. Since
the criminal proceedings brought subsequently concern
the same conduct, by the same persons and on the same
date, the principle of ne bis in idem is violated. The ECtHR
judgment confirms that where both criminal sanctions
and sanctions formally classified as administrative are
applied, the latter will not necessarily be immune from
challenge under the principle of no double jeopardy.

In Lucky Dev v. Sweden,” the ECtHR reiterates that
the ne bis in idem principle is not confined to the
right not to be punished twice for the same offence
but extended to the right not to be tried twice for the
same offence. It concludes that Ms Dev has been tried
again for a tax offence of which she has already been
finally acquitted, since the tax proceedings against her
have not been terminated and the tax surcharges not
quashed even when criminal proceedings against her
for a related tax offence have become final.

Finally, in proceedings against Finland involving tax-
ation proceedings in which a tax surcharge has been
imposed and criminal proceedings for tax fraud initi-
ated (Glantz v. Finland, Hékkéa v. Finland, Nykanen v.
Finland and Pirttiméki v. Finland), the ECtHR confirms
that the principle of ne bis in idem does not prohibit
several concurrent sets of proceedings. In a situation
where two parallel sets of proceedings exist, however,
the second set of proceedings has to be discontinued
after the first set of proceedings has become final.*®

The CJEU also provided further guidance on ne bis
» in idem in 2014 (see also Chapter 8 on Charter case

Access to justice, including rights of crime victims

law). In the Spasic case ((-129/14),° Mr Spasic has paid
a fine of €800 imposed by an Italian court as a sen-
tence for fraud, but he has not served the one-year
sentence that was imposed for the same acts. He
was being prosecuted in Germany for the same fraud
offence. The CJEU Grand Chamber ruled that where
a custodial sentence and a fine have been imposed
as principal penalties, the payment of the fine alone is
insufficient to consider the penalty enforced or in the
process of being enforced. Accordingly, custodial and
non-custodial penalties are severable for the purpose
of applying the double jeopardy rule, which means
that paying a fine does not equate to partial satis-
faction of a custodial sentence and hence does not
exempt the person concerned from being prosecuted
in a second Member State. In the M case ((-398/12),%
a suspected perpetrator of sexual violence is subject
to parallel investigations in Italy (on the basis of the
suspect’s nationality) and in Belgium (where the crime
was allegedly committed). The CJEU holds that the
Belgian authorities’ finding that there is no ground to
refer the case to a trial court, as there is insufficient
evidence, is a decision on the merits of the case and
bars further prosecution in Italy or indeed in any other
EU Member State.

7.2.  EU and Member
States progress on the
Roadmap on procedural
rights in criminal
proceedings

The Roadmap for strengthening rights of sus-
pected or accused persons in criminal proceed-
ings (the Roadmap), part of the action plan of the
Stockholm Programme, provides a step-by-step
approach towards establishing a comprehensive
EU catalogue of common minimum procedural
rights for suspects and accused persons in crim-
inal proceedings. Work on the proposals presented
by the Commission in November 2013 continued
in 2014, as the European Parliament and the Council
of the EU examined them.> Negotiations with the
European Parliament and the Council to reach an agree-
ment on the actual wording of proposals concerning
legal aid and presumption of innocence (Measure C2)
and special safeguards for children suspected or
accused in criminal proceedings (Measure E) will
commence in early 2015.

The subsequent paragraphs focus on Member State
developments in 2014 relating to the first three
instruments adopted under the Roadmap. These
are Directive 2010/64/EU on the right to interpreta-
tion and translation (Measure A), Directive 2012/13/
EU on the right to information (Measure B) and
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Directive 2013/48/EU on the right of access to a lawyer

and communication (Measure C1+D).

Figure 71 provides an overview of the various
EU instruments under the Roadmap and their cur-
rent status and, if applicable, indicates which of the
EU Member States are not taking part.

understand during any part of a criminal proceeding,
in all courts in the EU. The Member State, and not the
suspect oraccused person, will have to meet any trans-
lation and interpretation costs. Following an arrest, the
authorities will also provide the required information
about one’srights in writing, in a letter of rights drafted
in simple, everyday language; this will be provided to
suspects upon arrest in all cases, whether they ask for

At the national level, many EU Member States adopted
various legislative, policy or other measures relating
to the two first instruments under the Roadmap, the
Directive on the right to interpretation and translation
and the Directive on the right to information. These
two directives aim to provide common standards of
protection to enable suspected and accused persons to
follow and actively participate in judicial proceedings, in
accordance with existing international standards, in par-
ticular those relating to the right to a fair trial guaranteed
by Article 47 of the EU Charter and Article 6 of the ECHR.

On the basis of these two instruments, for example,
suspects and accused persons have the right to be
interviewed, to take part in hearings, to have essential
documents and to receive legal advice in their native
language or in any other language that they speak or

it or not, and will be translated if necessary.

The EU Member States that proposed or adopted new
legislation or amended existing laws with a view to
transposing the Directive on the right to informa-
tion (Denmark is not taking part®) in 2014 included
Cyprus,? the Czech Republic,>* Estonia,> Finland,*
France,” Hungary,? Italy,> Luxembourg;3® Malta>
the Netherlands, Slovenia,: Spain3* and Sweden 3 In
Lithuania, the Prosecutor General supplemented the
implementing legislation® with more detailed guid-
ance on the structure and contents of the information
on the suspicion and the explanation of rights to be
provided to the suspect3 The implementing law in
Poland was supplemented with a series of informa-
tion templates on the rights of suspected and accused
persons, adopted by the Minister of Justice in 201438

Figure 7.1: Roadmap on procedural rights in criminal proceedings*
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With regard to the Directive on the right to translation
and interpretation, its transposition deadline expired
in 2013 (Denmark is not taking part®). In 2014, sev-
eral Member States took new policy initiatives to
ensure the effective execution of already adopted
national implementing laws. In Finland, for example,
the Working Group on setting up a register for legal
interpreters (at the Ministry of Education and Culture)
issued a report on 29 August 2014.4° The working
group made suggestions on the required qualifications
of legal interpreters. In Germany, in light of the direc-
tive's requirement, the Federal Ministry of Justice - in
cooperation with the state (Ldnder) ministries of
justice - revised the information sheets that are pro-
vided to arrested persons and made them available
in a number of languages.+' On the initiative of the
Ministry of Justice in Latvia, 30 interpreters will grad-
ually be hired by the court system to implement the
directive and ensure assistance with interpretation as
envisaged by the national implementing law.4?

Despite these positive developments, in 2014 Spain
faced infringement procedures (initiated by the
European Commission) for failing to comply with their
transposition obligation under the directive on the
right to translation and interpretation.4 It is also worth
noting that the Slovak Constitutional Court examined
the extent and meaning of the right to interpretation.
Basing its decision on the existing ECtHR case law
in this area, in particular Kamasinski v. Austria*, the
Constitutional Court held that the right for an inter-
preter did not necessarily guarantee an interpreter
speaking one’s mother tongue; the interpretation
could be into any language that the individual could
understand, provided that the individual understood
the essence of the accusations, the facts of the case
and the information about his or her rights.*s

Promising practice

Educating legal practitioners on EU
defence rights

InNovember 2014, the NGO Fair Trials International
launched a series of innovative e-training courses
designed to educate United Kingdom legal prac-
titioners on EU defence rights. The courses pro-
vide practical guides on the right to information in
criminal proceedings directive, the right to inter-

pretation and translation directive and the role
of the CJEU in criminal proceedings. They enable
practitioners to focus only on the most relevant
areas or to return to particular areas for future ref-
erence. Defence lawyers are thus provided with
access to practical information and advice they
can readily apply to their day-to-day casework.

For more information, see: Fair Trials International (2014),
‘Fair Trials launches new defence rights e-training course’

Access to justice, including rights of crime victims

The transposition deadline of the third measure
adopted under the Roadmap, the Directive on the right
of access to a lawyer and communication, expires only
on 27 November 2016 (Denmark is not taking part4¢).
In 2014, several Member States took important pre-
liminary legislative steps to ensure the smooth and
timely implementation of this directive: the Czech
Republic,+” France,*® Greece,*> Malta, Luxembourg,°
the Netherlands;>' Polands> and Spains Latvia,
meanwhile, established special drafting committees
and working groups to ensure effective transposi-
tion. Although Ireland has not opted in to this par-
ticular directive, the Irish Supreme Court delivered
noteworthy judgments on 6 March 2014 in the case
of DPP v. Gormley & Whites* The court established
that persons held by Ireland’s National Police Service
should not be questioned until they have received
legal advice, referring both to the need to reform Irish
laws to achieve compliance with EU law in this area
and ECHR standards.

On a European Commission request, FRA launched,
in December 2014, 3 new project to further explore
promising practices and opportunities across the
28 EU Member States for the application of the rights
to interpretation, translation and information in crim-
inal proceedings. The research will also examine the
fundamental rights implications for the persons con-
cerned.ss Preliminary comparative results that will
bring insights into these issues are expected in the last
quarter of 2015 and/or at the start of 2016.

7.3.  Member States’
implementation of
victims’ rights

EU Member States made progress on transposing
Directive 2012/29/EU establishing minimum stand-
ards on the rights, support and protection of victims
of crime into national law (Victims’ Directive) by the
16 November 2015 deadline. The Victims’ Directive, also
called the Victims’ Rights Directive, is Measure A of
the Victim’s Package (see Figure 7.2, which depicts the
various EU instruments under the Victims’ Package and
their current status). In January 2015, FRA published
the first independent comprehensive assessment of
victim support services throughout the EU covering
all 28 EU Member States. The agency also published
comparative data online, in the form of maps and
tables illustrating some of the key aspects of support
services for victims of crimes¢ The report, Victims
of crime in the EU: the extent and nature of support
for victims, identifies many promising practices that
Member States looking to improve their victim sup-
port structures might turn to for inspiration.s”
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FRA evidence shows that, despite progress, some
Member States are still falling short of meeting the
Victims’ Directive’s requirements and will need to take
further legislative and policy steps to ensure that they
comply with the directive by the transposition dead-
line.s® One particularly challenging aspect is the obli-
gation to provide victims with information about their
rights, including their right to support services. This
right to information emerges as a vitally important
first step towards including victims in proceedings.

Several Member States adopted or initiated legisla-
tive changes in 2014 with a view to transposing the
directive, and thus took significant steps in advancing
the rights of victims in their countries. Some examples
of these changes are outlined below. Several other
Member States set up working groups to oversee and
evaluate the legal changes necessary to implement
the Victims’ Directive.

Lithuania amended its Criminal Procedure Code to
establish additional procedural guarantees for victims,
such as the possibility of in camera hearings and the
introduction of measures to protect child victims and
other victims in need of special protection during pre-
trial investigations and court hearings (for example,
it will be possible for a child to be questioned during
a pre-trial investigation by the same person that con-
ducted the primary interrogation and, during court
hearings, by the presiding judge, or, if deemed nec-
essary, through a representative).s* For more informa-
tion on special safeguards for child victims of crime

» involved in judicial proceedings, see Section 6.3 on the

rights of the child.

A new Code of Criminal Procedure came into force in
Romania in February 2014.%° The new law gives crime
victims the rights to be informed about their rights;
propose evidence, raise exceptions and provide con-
cluding observations; be updated about the criminal
investigation; have access to the case file; be heard;
challenge a decision not to prosecute; and have access
to legal representation. Certain victims can have
access to legal aid, for example if they have limited or
no legal capacity, or when the judge deems them in
need of legal assistance.

Draft amendments to the Criminal Procedure Law in
Latvia, proposed in May 2014 by the Ministry of Justice,
expand victims’ rights. Victims have the right to be
informed about how to receive state compensation,
about conciliation and protection measures, as well as
about the case and available support. Amendments
also set out particular rights for victims who require
special protection, including minors, persons under
guardianship, victims of sexual offences, victims of
human trafficking, victims of domestic violence, vic-
tims of violent crime and victims of crime motivated
by racist, national, ethnic or religious hatred.*"

In Spain, new legislative proposals were put forward
by the government to ensure the timely transpo-
sition of the Victims’ Directive.> The draft law on
crime victims that was submitted to the Parliament in



September 2014 creates new provisions for victims’
rights at trial (the rights to supply evidence, to be
accompanied at trial, and to a separate waiting area
at court), improves cross-border support measures
and obliges the law enforcement authorities to pro-
vide victims with information from first contact with
the enforcement authorities.

The most important changes introduced into a bill to
implement the Victims’ Directive in the Netherlands
are an extension of the definition of ‘victim’ to include
surviving family members and persons dependent on
the victim, an obligation of the authorities to refer vic-
tims to the relevant support services and a guarantee
that victims will receive information on their rights
without delay (in particular on the important steps in
criminal proceedings), the right to legal aid for victims
at all stages of proceedings, and the right of victims to
translation and interpretation.®

7.31.  Improving information provided
to victims

Despite the progress made, transposition and imple-
mentation of certain provisions of the Victims’
Directive - for example the authorities” obligation to
provide victims with information on their rights and
the support available to them - are proving challenging
in some Member States. As noted in the FRA report
Victims of crime in the EU: the extent and nature of
support for victims, the right to receive information
is a vital component of victims’ rights at all stages
of the proceedings. In addition to requiring access to
information on the progress of their case (Article 6 of
the Victims’ Directive), most victims need information
about their rights within the criminal proceedings and
how to exercise those rights (Article 4 of the Victims’
Directive). Lack of information represents a serious
obstacle to victims’ access to their rights and discour-
ages them from seeking justice.

FRA evidence shows that while the police are legally
obliged to provide victims with information on avail-
able support services in only 15 EU Member States,
in practice the police provide this information in
21 EU Member States.s In some Member States,
including Greece, Italy, Lithuania and Spain, the obliga-
tion to provide information on available support ser-
vices applies only to victims of specified offences, such
as domestic violence. The provision of information on
compensation and on the rights and role of victims in
criminal proceedings shows similar patterns. Victims
should also understand the information provided; to
that end, the availability of information in a variety of
languages can be an effective way of reaching more
victims in increasingly diverse societies.%

Many Member States made significant progress
towards improving the provision of information to
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victims in 2014. In Germany, the Draft law on the
rights of victims and introducing psychosocial assis-
tance during court proceedings proposes a provision to
ensure that victims receive written acknowledgement
of their formal complaint and that victims who do not
understand or speak German receive 3 translation of
that acknowledgement. In compliance with the Victims’
Directive, victims are entitled to a translator or inter-
preter during police questioning.5¢ The obligation of the
authorities to provide information to crime victims is
also to be restructured and expanded. Information must
be systematically provided, for example, about support
services and about victims’ rights to compensation.®”

The draft bill adapting French criminal procedure to
the Victims’ Directive®® introduces an article listing the
information that should be provided by a competent
authority to the victim on their first contact and an
obligation for the police to inform victims about their
rights to interpretation and translation. The draft bill
also transposes the directive’s obligation on individual
assessment of victims to identify specific protection
needs (Article 22). To ensure effective implementation
of this provision, a pilot assessment of victims’ needs
was carried out across several sites in 2014 in partner-
ship with local NGOs.® Following an assessment of the
project, individual monitoring of victims will take place
nationwide from 2015.7°

The provision of information remained, however,
a challenge in some countries (such as Finland,
Ireland, Malta and Portugal), and Member States
faced other challenges in transposing the directive,
such as funding support services (for example in
Finland, Ireland and Slovakia) and rights of victims at
trial (in Malta, Portugal and Slovakia).

According to the President of the Commission for
the Protection of Crime Victims in Portugal, although
the transposition of the Victims’ Directive will not
entail many changes, there may be room for improve-
ment with regard to specific aspects, such as the
authorities” obligation to provide information to crime
victims and victims’ rights at trial.

In Finland, funding victim support services and the
provisions relating to cross-border support presented
challenges. A partial solution to this funding challenge
is the government bill on the victim surcharge that
was passed in the Finnish parliament in March 2015
(for further details, see the promising practice on
p.153). Separate waiting areas for victims at court
(as stipulated in Article 19 (2) of the Victims’ Directive)
are not yet systematically available nationwide,
although they are being gradually introduced. FRA
evidence from the report Victims of crime in the EU:
the extent and nature of support for victims shows
that 14 Member States have separate waiting areas
for victims at court.
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A report by the Victims’ Rights Alliance launched by
the Irish Minister for Justice and Equality in November?
identified limited resources and information provision
as challenges to the effective implementation of
the Victims’ Directive.”?

Malta’s main victim support provider, Victim Support
Malta, identifies several potential problems with the
Maltese draft bill transposing the directive. It published
a position paper highlighting issues such as: no defi-
nition of ‘competent authority’, meaning that the bill
ascribes duties to (a) vague and abstract entity or enti-
ties; the right to information being made conditional by
adding the term ‘as may be applicable’, counter to the
corresponding provision in the directive (Article 4.1);
and other issues relating to translation, interpretation,
the right to access victim support services, rights of
victims during trials and the information received by
the victim on criminal proceedings.”

FRA evidence published in 2014 in Victims of crime in
the EU gives a comparative overview of victims’ rights
at trial and shows that the role played by victims in
criminal proceedings differs across the EU Member
States, depending on the definition of ‘victim” in the
national legal system. This in turn leads to differences
between the rights guaranteed to victims during crim-
inal proceedings. This applies, for example, to victims’
right to be heard in court (quaranteed in 22 Member
States); the right to supply evidence (22 Member
States); the right to be questioned and testify at trial
in a protected manner (24 Member States); and the
right to be accompanied at trial by support persons
(guaranteed in 17 Member States).”

Promising practice

Improving victims’ rights protection:
a project improving access to legal aid
in selected Member States

A project carried out in Bulgaria, Italy, Latvia,
Poland and Spain aimed to identify common crite-
ria for providing legal aid to victims by analysing
these countries’ legal frameworks and practices
on victims” access to legal aid, highlighting best
practices and challenges. Bulgaria, Latvia and
Poland were selected as pilot countries to develop
conceptual tools for the project, including infor-
mation tools about victims’ rights targeting speci-
fic groups of people who typically have less access
to information (for example citizens living in rural
areas) and training tools for practitioners. The
European Commission provided financial support
through its Criminal Justice Support Programme.

For publications and more information, including country
reports, see: http://victimsrights.eu

The process of implementing the Victims’ Directive is
seemingly at quite an early stage in Slovakia, and its
transposition reportedly requires significant systemic
changes. Currently, crime victims have a rather weak
position and few rights during criminal proceedings.
Implementation of the directive requires the estab-
lishment of a coherent and stable victim support
mechanism, but the only support system that currently
exists in Slovakia is run by several NGOs working in
difficult conditions and without state financial sup-
port. Victims face additional difficulties in obtaining
compensation during criminal proceedings. To do this,
courts usually refer victims to civil proceedings, but
these require financial resources that many victims do
not have. There are also problems with victims’ rights
during trial. For example, victims are often confronted
with the perpetrator when waiting for a trial (see the
point in this section about separate waiting areas for
victims at court).”s

Some Member States are still in the process of
assessing their current compliance with the directive
and will focus on finalising the transposition of any
missing provisions by the November 2015 deadline.

7.3.2. Building up services and
support for victims of crime

Targeted and practical victim support systems are cru-
cial for any strategy to increase trust in the authorities
and reporting rates, as highlighted by FRA evidence
published in 2014.7¢ The need to provide victims with
a set of services that enable them to exercise their
rights is underlined by FRA research on the reporting
of people’s experiences of crime.”” Without such sup-
port, provided for in Articles 8 and 9 of the Victims’
Directive, it is difficult to improve the investigation and
prosecution of crime.”® Some Member States unveiled
plans in 2014 to develop and expand services and sup-
port for crime victims in line with the Victims’ Directive,
including extending the provision of free psychosocial
assistance and strengthening victims’ rights at trial.

For example, in Ireland, new victim support offices are
to be established across the country (in each of the
25 police divisions), to improve the flow of information
to and support for victims.”> The decision was made
following the successful piloting of two Victim Liaison
Offices, in Waterford City and Dublin.

The German draft law on the rights of victims pro-
poses introducing a legal right to free psychosocial
assistance (on application) for all underage witnesses
who have been victims of crime.® Such support can
also be provided to other categories of victims, for
example persons with disabilities, victims of hate
crime and victims of human trafficking.®


http://victimsrights.eu/

The 2014 draft bill adapting the French criminal pro-
cedure to EU law (in accordance with Article 20 of
the Victims’ Directive) contains the general provision
under which during criminal investigations victims,
at their request, may be accompanied by their legal
representative and an adult of their choice, unless
a reasoned decision has been made by the judicial
authority to the contrary. They are informed about this
right by the police.

Promising practice

Providing guidance on victim support

In October 2014, the General Secretariat of the
Interministerial Committee for Crime Prevention
(SG-CIPD) in France published a guide (with input
from numerous victim support NGOs) on victim
support and access to rights for victims of domestic
violence, child victims of violence, human traffick-
ing victims, the elderly and persons with a disability.
The guide provides legal and practical information to
professionals working with victims, aiming to help
them support victims.

For more information, see: Secrétariat Général du Comité

Interministériel de Prévention de la Délinquance (2014), ‘Boite
3 outils : aide aux victimes et accés au droit’, SG-CIPD

Ensuring convicted criminals
contribute to the funding of

victim support services

Aspartofitsimplementation of the Victims’ Directive,
the Finnish parliament passed a government bill
introducing a ‘victim surcharge’ in March 201s5. This
initiative introduces a surcharge - €40 or €80 for
individual persons, depending on the severity of the
crime, and €8oo0 for legal persons - to be paid by con-
victed persons. The money will go towards funding
victim support services, and the fund is expected to
generate some €4.5 million annually. Several other
Member States are adopting or have already adopt-
ed similar schemes, including Belgium, Denmark,
Estonia, France, Lithuania, Poland, Portugal, Sweden
and the United Kingdom.

For more information, see: FRA (2014), ““Victims of crime funds”:
contributions by convicted persons’; and Finland, Ministry of

Justice (Justitieministeriet) (2014), ‘Regeringen féreslar inforande
av brottsofferavgift’

7.3.3. Aremaining challenge:
measuring implementation
of victims’ rights

The Victims’ Directive does not deal explicitly with
quality and performance, as explained in the FRA
report Victims of crime in the EU: the extent and
nature of support for victims. Recital 63 of the direc-
tive, however, stresses that

Access to justice, including rights of crime victims

“to encourage and facilitate reporting of crimes
and to allow victims to break the cycle of repeat
victimisation, it is essential that reliable support
services are available to victims and that
competent authorities are prepared to respond
to victims’ reports in a respectful, sensitive,
professional and non-discriminatory manner”.

Toreview whetherornotsuchsupportisindeedinplace,
Article 28 of the directive requires Member States to
share data reqularly on how victims have accessed the
rights it guarantees. For victim support to be effective
and efficient, quality standards need to be at the core
of the design, improvement and continued delivery
of victim support.

FRA evidence highlights that 14 Member States have
developed quality standards for generic victim support
services. Quality safeguards in Belgian victim support
organisations, for instance, concern specific principles
and criteria for staff training.®s Member States develop
such standards either as a separate set of norms or
as part of obligations under which state-operated or
non-state victim support services are provided with
instructions and funding. National umbrella organisa-
tions and NGOs have also developed standards.

Performance indicators are a particularly valuable
aspect of quality standards. For example, FRA evidence
shows thatin several Member States performance indi-
cators include evidence of victims’ satisfaction, gath-
ered through surveys or questionnaires, for example
in France,® Croatia, Finland, the Netherlands, Portugal
and the United Kingdom.®s The FRA report proposes
arange of indicators - based on existing standards - to
measure the delivery of victim support services.®

7.4. Recognising
and responding
to women as victims
of violence: Europe
takes a step forward

In the landmark year of 2014, the Istanbul Convention
entered into force, and FRA published the largest-ever
international survey on violence against women,
interviewing 42,000 women and covering 28 EU
Member States. The survey asked about women’s
experiences of physical, sexual and psychological vio-
lence during their lifetime (since the age of 15), and in
the 12 months before the survey. Women were also
asked detailed questions about their experiences of
stalking and sexual harassment, and about their child-
hood experiences of violence by an adult (regarding

» this last issue, see Chapter 6 on the rights of the child).

The survey asked women about violence by partners

153

ALALAUUAUUL AU AU UL UL UL AL AL LR AR


http://www.interieur.gouv.fr/Media/MI/Files/SGCIPD/Boite-a-outils-aide-aux-victimes-et-acces-au-droit
http://www.interieur.gouv.fr/Media/MI/Files/SGCIPD/Boite-a-outils-aide-aux-victimes-et-acces-au-droit
http://fra.europa.eu/en/publications-and-resources/data-and-maps/comparative-data/victims-support-services/funds
http://fra.europa.eu/en/publications-and-resources/data-and-maps/comparative-data/victims-support-services/funds
http://oikeusministerio.fi/sv/index/aktuellt/tiedotteet/2014/12/hallitusesittaarikosuhrimaksunkayttoonottoa.html
http://oikeusministerio.fi/sv/index/aktuellt/tiedotteet/2014/12/hallitusesittaarikosuhrimaksunkayttoonottoa.html

Fundamental rights: challenges and achievements in 2014

154

and non-partners, and about the consequences of
violence on their lives. Importantly, the survey asked
women whether or not they reported violence and
abuse, and about their reasons for not reporting and
their satisfaction with the reporting process.

A clear picture emerges from the findings: violence
against women is widespread throughout the EU,
a statement that applies to all the different forms of
violence asked about. The survey revealed that more
than one in three women across the EU has experi-
enced some form of physical and/or sexual violence
since the age of 15. An estimated 13 million women in
the EU had experienced physical violence during the
12 months before the interviews, and an estimated
3.7 million women in the EU had experienced sexual
violence in the 12 months before the interviews.
More specifically, 22 % of women have experienced
physical and/or sexual violence by a partner since the
age of 15.

These findings represent extensive human rights
abuses that the EU cannot afford to overlook. What
is more, the findings show that the overwhelming
majority of women who are victims of physical and
sexual violence do not report the incident or inci-
dents to the police, and when they do bring their
abuse to the attention of any service, they typically
turn to the health sector (doctors, clinics and hospi-
tals). Depending on the type of violence and perpe-
trator, FRA evidence shows that some 61 % to 76 %
of women did not report the most serious incident of
physical and/or sexual violence to the police or contact
any other support services. This means that the vast
majority of cases of violence against women are not
reported to the police or other services, which results
in a situation in which the perpetrators can continue
to act with impunity. FRA opinions in the report on the
main results from the survey refer to the need for mul-
ti-agency cooperation, involving the police and other
service providers, to address violence against women
and to encourage women to report violence. They
also highlight the requirement for specialist victim
support services in line with the Victims’ Directive and
the Istanbul Convention.®

There was a positive uptake of the FRA survey results
and opinions throughout the year, with some Member
States - for example Austria,?® Belgium, Finland,® the
Netherlands®® and Portugal®' - making explicit refer-
ence to the results in the area of policy. In addition,
on 14 October, the Spanish government’s Observatory
on Domestic and Gender Violence (Observatorio de la
Violencia de Género) awarded its annual prize to FRA
in recognition of its work on violence against women.

Measures to address violence against women were
made at EU level, although responses tended to target
specific crimes or specific groups of women, such as

victims of female genital mutilation or trafficking for
sexual exploitation. Another example of such targeted
responses is protection orders that can address abuse
in cases of domestic violence. The Victims’ Package
(see Figure 7.2) contains two pieces of legisla-
tion (Measure C) - the European Protection Order (EPO)
and the Regulation on mutual recognition of pro-
tection measures in civil matters - that address the
needs of victims of domestic violence and stalking,
ensuring that victims who are granted protection in
one EU Member State can enjoy similar protection in
another Member State .2 The Victims’ Directive (which
covers all crime victims) includes specific references
to women as victims of domestic and gender-based
violence, but within a framework that also refers to
other groups of victims who may be in need of special
protection, such as victims of hate crime and victims
with a disability.

A major development in 2014 was the entry into
force of the Istanbul Convention on 1 August 2014. As
of 31 December 2014, eight EU Member States were
parties to the convention, up from three at the end
of 2013 (the five EU Member States that ratified the
Convention in 2014 are Denmark, France, Malta, Spain
and Sweden). An additional 15 EU Member States
have signed (three during 2014).%3 The convention
stresses the need for coordinated action between
policymakers, government agencies and civil society,
and emphasises the need to promote the principle of
gender equality and legislate against gender-based
discrimination. The FRA survey serves to underpin
the need for legislative reform and policy action to
address all forms of violence against women. To this
end, the Council of Europe has been able to use the
survey’s findings when promoting the convention’s
ratification. The survey will be of further use during
the monitoring of states parties’ compliance with the
Istanbul Convention, which will begin once the moni-
toring mechanism has been set up in 2015.%4

7.41. Measures to combat violence
against women at Member
State level

EU Member States took action to strengthen legisla-
tion in the area of violence against women, including
implementing the EPO and the Requlation on mutual
recognition of protection measures in civil mat-
ters, which both apply from 11 January 2015. As of
January 2015, seven Member States had legislation
in force implementing the EPO (Austria, Estonia,
Germany, Hungary, Malta, Spain and the United
Kingdom) and 15 Member States had draft legislation
at various stages of the legislative process.’

A new law that regulates the interim measures issued
by a court in cases of domestic violence in the Czech



Republic entered into force on 1 January 2014.9¢ The
new measure, issued within 48 hours and without
formal proceedings, obliges the perpetrator to leave
the home and stay away from the victim for one
month (with the possibility of extension).

Amendments to several laws introducing temporary
protection measures in Latvia entered into force
in March. The amendments to the Law on Police
extended the competences of the police to intervene
in domestic violence cases. The police have a duty to
preventimmediate danger until the court considers the
question of temporary protection against violence;*”
to enforce the implementation of the decisions of the
court or judge regarding temporary protection against
violence;?® to take a decision about separation; and
to forward any application for temporary protection
to the court.

The United Kingdom (Scotland) passed the Victims
and Witnesses (Scotland) Act 2014, which introduced
new rights for victims of sexual offences, domestic
abuse, human trafficking and stalking.*®

Promising practice

Mapping protection order legislation

The project Protection Orders in the European
Member States (POEMS) aims to map protection
order legislation and practice in EU Member States,
to identify best practices and possible gaps, and to
evaluate the level of protection offered to victims,
also in the context of the EPO, with the ultimate
goal of enhancing the protection provided to vic-

tims. The project was led by the Portuguese Asso
ciation for Victim Support (Associacdo Portuguesa
de Apoio a Vitima, APAV) and the International
Victimology Institute Tilburg (Intervict) and
co-financed by the European Commission under
the Daphne Il Programme. POEMS will publish
a report on its findings in 2015.

For more information, see: http://poems-project.com

Data and measures relating to stalking

Evidence from the FRA survey on violence against
women shows that 18 % of women have experi-
enced stalking since the age of 15, with 5 % having
experienced it in the 12 months preceding the survey.
This corresponds to nine million women in the 28 EU
Member States experiencing stalking within a period
of 12 months.°® As of December 2014, 177 Member
States have anti-stalking legislation in place, although
definitions of the stalking vary widely. This is an area
that warrants more effective responses by EU Member
States in terms of both law and policy, particularly
given the scale of stalking.

Access to justice, including rights of crime victims

Notable developments at Member State level include
Malta’s new act introducing the specific crime of
stalking and an aggravated offence of stalking
involving fear of violence, serious alarm or distress.”?
Anti-stalking legislation was also enacted in Finland
on 1 January 2014. According to a new provision in the
Criminal Code, a person is guilty of stalking if they
repeatedly threaten, follow, monitor, contact or in
some other way stalk another person in such a way
that it is likely to cause fear or anxiety.s Various
political parties in Portugal proposed draft bills, which
the Parliament discussed. The draft bills propose
amending the Criminal Code to explicitly criminalise
stalking, sexual harassment and forced marriage.’

Data and measures relating to sexual
violence and harassment

EU Member States also made progress in tackling
sexual violence in 2014. This is another area in which
the 2014 FRA survey findings show the prevalence
of incidents to be alarmingly high, with 11 % of the
42,000 women interviewed having experienced some
form of sexual violence since the age of 15 (either by
a partner or someone else), and one in 20 women
saying that they have been raped. In the survey,
women who have experienced sexual violence
describe a number of psychological consequences
such as feeling ashamed, embarrassed or guilty about
what had happened. These feelings can lead to victims
not reporting incidents to the authorities.™s

With regard to sexual harassment, the FRA find-
ings show that one in two women in the EU has
experienced sexual harassment since the age of 15
(meaning, but not limited to: verbal and non-verbal
forms of harassment such as unwelcome touching or
kissing, sexually suggestive comments or jokes and
receipt of unwanted sexually explicit emails or SMS
messages). About one in five women (21 %) has expe-
rienced sexual harassment in the 12 months preceding
the survey. Among women who have experienced
sexual harassment at least once since the age of 15,
32 % state that somebody whom they encountered at
work - such as a colleague, a boss or a customer - was
a perpetrator. The survey also finds that women who
were working at the time the interviews took place
experienced sexual harassment more frequently than
women who have never done paid work or women
who were unemployed at the time of the survey.
Sexual harassment is also more commonly experi-
enced by women in the highest occupational groups:
75 % of women in the top management category and
74 % of those in the professional category (lawyers,
doctors, accountants, etc.) have experienced sexual
harassment in their lifetime.

Although Germany amended its criminal code in 2014
with a view to ratifying the Istanbul Convention,¢
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several lawyer associations as well as the German
Institute for Human Rights have criticised the draft law
for failing to make changes to the German criminal
law provision on sexual abuse and rape.” The draft
law reportedly does not comply with Article 36 of
the Istanbul Convention, which obliges states to
criminalise  non-consensual vaginal, anal or oral
penetration of a sexual nature of the body of another
person with any bodily part or object. The Ministers
for Gender Equality and Women adopted a resolu-
tion asking the government to ratify the Istanbul
Convention swiftly and bring the law in line with the
provisions of the convention.® The Conference of the
Ministers of Justice followed a similar line,*® and the
Federal Minister of Justice has reportedly also declared
the need for reform of the Criminal Code.™™

Amendments to the Criminal Law in Latvia entered into
force in June, aiming to bring the definitions of rape
and sexual violence into line with those in the Istanbul
Convention. The legal definition of rape was amended
such that sexual violence and rape are punishable
in all cases where these acts are conducted against
a person’s will, with or without physical violence.™

Some positive developments could also be identi-
fied with regard to legislation on harassment. For
instance, in October the Croatian government adopted
Draft Amendments to the Criminal Code Act, which
criminalise psychological violence."

France adopted several measures to combat har-
assment: a circular on the fight against harassment
in public sector was issued in March, and on 15 April
the Minister of Defence presented a plan to combat
harassment, violence and discrimination against
women in the army."3 In August, a new law on equality
between women and men was adopted. It included
a definition of moral harassment in the Criminal Code
and addressed the matter of harassment by email;
it also criminalised complicity in sexual harassment,
making it an offence to film acts of sexual harassment
or share such images.™

Reference to findings from the survey regarding wom-
en’s experiences of physical, sexual and psychological
violence by an adult when they were children can be

» found in Chapter 6.

FRA conclusions

W Evidence collected in 2014 shows that EU Member
States adopted various measures following the
transposition and implementation of the EU direc-
tives on the right to translation and interpretation,
and to information in criminal proceedings.

For these rights to become a reality, EU Member States
are, however, encouraged to further review their
existing laws and complement them with relevant
policy measures, as well as exchange promising prac-
tices in this area to ensure implementation in practice.

B In the run-up to the transposition deadline of
November 2015 for the Victims’ Directive, legisla-
tion on the rights of victims of crime improved in
EU Member States. FRA evidence on the extent and
nature of support services for victims shows, how-
ever, that the actual situation on the ground needs
to be strengthened.

EU Member States should adopt further measures to
establish comprehensive victim support services and
enable victims to access those services, for example by
providing clear information to victims, ensuring effec-
tive referral of victims - particularly certain groups of
victims who may have specific protection needs - and
training police officers and legal practitioners in how
to establish trust and confidence with victims and
support them throughout proceedings. In addition,
Member States should strengthen efforts to gather
data regularly on how crime victims have accessed
their rights, including improving data collection and
ensuring the effective use of that data to inform rel-
evant policies aimed at combating crime, supporting
victims and empowering them to exercise their rights.

B Evidence collected by the FRA survey on violence
against women shows alarmingly high rates of
incidents of physical and sexual violence, alongside
psychological abuse, harassment and stalking, in
all 28 EU Member States. In addition, the survey
reveals the significant number of women who have
experienced abuse in childhood at the hands of an
adult.

EU Member States should review their legislation to
ensure that it is in line with the Council of Europe’s
Istanbul Convention and the EU Victims’ Directive,
both of which set new standards for responding to
victims of gender-based violence. In this context, the
need for all EU Member States to ratify the Istanbul
Convention at their earliest opportunity is to be high-
lighted. Going further, Member States should develop
and implement national action plans to combat
violence against women on the basis of the FRA
evidence, alongside other data that draw directly on
women’s experiences of violence.
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