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PART A. EXECUTIVE SUMMARY

General implementation of the procedural safeguards for children who are suspects and accused
persons in criminal proceedings as regulated by the Directive (EU) 2016/800:

In the light of the incomplete transposition of Directive (EU) 2016/800, Bulgaria’s legislation is seen as
safeguarding children’s rights to a fair extent, but lacking specificity in terms of children’s vulnerability
and nature as specific holders of rights, i.e., treating accused children like adults. In addition, specific
regulation in areas like age assessment and right to individual assessment is completely lacking. This
leads to lack of knowledge about children’s entitlements and elements of individual assessment
scattered throughout several types of assessments within different frameworks.

Age assessment and the presumption to be a child in case of remaining uncertainty:

Age assessment and the presumption to be a child in case of remaining uncertainty seem to be
concepts only known in Bulgarian law and practice in relation to asylum and migration. Interviewees,
with few exceptions, were generally not aware of those concepts and most of them have not had such
cases.

The rights to information, having the holder of parental responsibility informed and audio-visual
recording of the questioning:

Children are generally informed about their procedural rights, including the right to a lawyer, in writing
and orally upon bringing charges against them. Exceptions include informal ‘talks’ children are called
for before acquiring any procedural capacity, where they are given no information and no access to a
lawyer. Parents are informed about the proceedings against their children and their rights, but show
a differing degree of involvement. With few exceptions, no audio-visual recordings of children’s
guestionings are made.

The rights to be assisted by a lawyer and legal aid:

Few practical details were shared about children’s right to be assisted by a lawyer as the legal
assistance to accused children is mandatory for all stages and procedural actions in criminal
proceedings against children. Children, who do not have a lawyer or cannot afford a lawyer of their
choice, are appointed one by the state. Lawyers usually join proceedings when the child is formally
charged. They can, and do, actively participate in all procedural actions. Doubts were raised about the
qualifications and specialisation of state-appointed lawyers, but also, yet much less, about the good
will of hired lawyers to defend children’s interests properly.

The right to an individual assessment:

In the absence of specific provisions on individual assessment, interviewees spoke of at least three
distinct types of such assessments. All of these are mandatory and are mostly done ex officio. The
psychological and psychiatric assessment of accused children is used to delimit their criminal
responsibility, i.e., to check whether they could understand the meaning of their actions and could
manage them. The reference by children’s pedagogical units (demcku nedazozuvyecku cmau) and the
social reports deal with various factors of the child’s environment, which have led to their anti-social
acts or crimes. In addition, extended social assessments and various other instruments were used to
assess children’s characteristics. Varying opinions were expressed about the assessments’ degree of
detail and sensitivity towards children’s needs, and the involvement of parents and children.



Assessments are mainly used to help determine remand measures and sentences, but protection
measures for children at risk can also be imposed.

Deprivation of liberty as a last resort and safeguards for children who are deprived of their liberty:

For all but a few interviewees, deprivation of liberty is indeed used as an exceptional measure, mainly
in cases of serious crimes and/or children’s previous convictions. Alternatives to detention are also
used. Medical examination is done and can also be triggered by children, their parents and lawyers.
Special treatment in detention mainly consists of medical care. No educational or development
measures are offered to children deprived of liberty.

The rights to effectively participate in and be accompanied during the trial:

Interviewees spoke of few, if any, modifications of settings when trying accused children. Most
modifications concern the conduct of proceedings: hearings behind closed doors, careful questioning
and explanations by judges, lay judges with special qualifications as required by law, etc. Children are
able to speak and express their opinion, but usually remain fairly passive throughout the trial. They
are also able to consult with their parents and lawyer before, during and after the hearings.



PART B. INTRODUCTION

In total, 20 eligible interviews were carried out in the timeframe of 4 March 2021 to 19 July 2021 in
two regions: Sofia and Plovdiv.

Interviews were conducted with four police officers, two from Sofia and two from Plovdiv; five
lawyers, three from Sofia and two from Plovdiv; one judge from Sofia and one from Plovdiv; two
prosecutors from Sofia and one from Plovdiv; and six (non-legal) specialists, four from Sofia and two
from Plovdiv.

Ten interviews were carried out face-to-face and the other ten were carried out online. In the majority
of cases the setting of the interview was chosen in compliance with the interviewees’ preferences.
During face-to-face interviews, all applicable COVID-19 regulations were observed (physical
distancing, use of sanitizer and face masks, etc.).

o PREPARATION OF FIELDWORK, IDENTIFICATION AND RECRUITMENT OF PARTICIPANTS

No specific interviewer training was conducted for this study, as both interviewers had done
interviews for a previous FRA fieldwork research in the same thematic area and with the same profile
of interviewees. Preparation for the interviews consisted of studying available material on current
juvenile justice topics in Bulgaria.

The identification and selection process of interviewees went rather smoothly. Prosecutors were
identified via official correspondence with the Prosecutor General ([n1aseH npokypop). Police
interviewees were identified via official correspondence with the Ministry of the Interior
(MuHucmepcmeo Ha sbmpewHume pabomu). One judge was identified via an exchange of official
letters with the president of the respective court. Three specialists were identified via official
correspondence with the respective social services or their umbrella structures. The rest of the
interviewees were identified via the contractor’s own network of experts.

o SAMPLE AND DESCRIPTION OF FIELDWORK

Police officers:
Requested: 4, completed: 4

Defence lawyers:
Requested: 5, completed: 5

Judges/prosecutors:
Requested: 5, completed: 5

(Non-legal) Specialists:
Requested: 6, completed: 6

Group Expertise in juvenile criminal justice Gender
Police officer Experience in inyestigating crimes M
allegedly committed by children
Police officer Experience in myeshgatmg crimes M
allegedly committed by children

. , Experience in investigating crimes
Pol ff ) > F
olice ofnicer allegedly committed by children
Experience in working with children
Police officer having committed crimes and/or anti- F
social acts




Experience in defending accused

Def | ' M
erenee awver children
Defence lawyer Experience in defending accused ‘
children
Defence lawyer Experience in defending accused ‘
children
Defence lawyer Experience in defending accused M
children
E - ; fondi
Defence lawyer xpenence in de enderg accused ‘
children as state-appointed lawyer
Prosecutor Exper|ence.|n prosecuting cases against ‘
accused children
Prosecutor Exper|ence.|n prosecuting cases against M
accused children
Prosecutor Exper|ence.|n prosecuting cases against c
accused children
Experience in adjudicating cases against
Judge _ c
accused children
E - i adiudicati —
Judge Xperience in adjudicating cases agains M

accused children

Experience in social work with children
(Non-legal) Specialist | having experienced criminal F
proceedings

Experience in expert assessment of
children in criminal proceedings
Experience in working with accused
children or children with anti-social acts
Experience in social work with children
(Non-legal) Specialist | having experienced criminal F
proceedings

Experience in social work with children
(Non-legal) Specialist | having experienced criminal F
proceedings

Experience in social work with children
(Non-legal) Specialist | having experienced criminal M
proceedings

(Non-legal) Specialist

(Non-legal) Specialist

Interviews lasted around 45 minutes on average. The atmosphere was calm and there was overall
consensus that the aim of criminal proceedings against accused children was above all to rehabilitate
the child and prepare them for a life abiding by the law. The level of trust was relatively high, which
was due to the long-term trust built between the contractor and the professional community of
experts working in the criminal justice system.

o DATA ANALYSIS

The data is analysed by firstly clustering the answers of interviewees by question and by professional
group. Quantitative data is presented in tables. Qualitative data is discussed under each section in line
with the pre-defined structure of the report. Opinions are first summarised group by group. Then the
points of agreement and disagreement among groups under different topics are sought.

o BRIEF OVERVIEW OF THE REPORT’S CONTENTS



The report starts with a discussion of the implementation of Directive (EU) 2016/800, which has not
been fully transposed in Bulgarian law. Further, the themes of age assessment and the presumption
to be a child are outlined. The report continues with discussing the right to information, the right to
be assisted by a lawyer and the right to legal aid. A specific section deals with the right to an individual
assessment and the various forms it undertakes due to the incomplete transposition of Directive (EU)
2016/800. Deprivation of liberty is then outlined, together with the safeguards for detained children.
Lastly, the rights to effectively participate in and be accompanied during the trial are discussed. The
report closes with the interviewees’ general assessment of challenges, improvements, promising
practices and suggestions. Relevant conclusions are also presented throughout the report.



PART C. RESEARCH FINDINGS

C.1 Implementation of Directive (EU) 2016/800
a. General overview

In Bulgaria, Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on
procedural safeguards for children who are suspects or accused persons in criminal proceedings is not
fully transposed. In 2020, the Ministry of Justice (MuHucmepcmeo Ha npasocvouemo) assessed the
compliance of the national legislation with the provisions of the Directive and outlined the areas in
which further legislative amendments were necessary to complete the transposition process.!
According to the assessment, the Directive is not fully transposed as regards the right to individual
assessment, the right to be accompanied by the holder of parental responsibility and/or other support
person, the right to privacy as well as some of the rights associated with detention and effective
participation in the trial. In November 2020, the government submitted to parliament a set of
amendments to the Criminal Procedure Code (HakazamesnHo-npouecyasneH Kodekc) aimed to
complete the transposition of the Directive.? The parliament, however, did not manage to adopt the
amendments before it was dismissed in March 2021 due to the upcoming parliamentary elections.
Since then, no further efforts have been made to complete the transposition process.

b. Scope of the Directive’s application and relevant age categories

In Bulgaria, children who are suspected or accused of a crime face two options: prosecution in the
framework of criminal proceedings or diversion to correctional measures outside criminal
proceedings.

The rules on criminal proceedings against children are laid down in the Criminal Procedure Code
(HakazamenHo-npouyecyaneH kodekc). They are generally the same as the rules on criminal
proceedings against adults. The only exception are some specific provisions that apply only to cases
against children.? Criminal proceedings usually begin with the issuance of a formal document called
‘decree for instituting the proceedings’ (nocmaHosneHue 3a obpasysaHe Ha rpouzsoocmso). By
exception, the proceedings can also start automatically with the first investigative action. These are
the cases where certain investigative actions (search and seizure, questioning of witnesses) have to
be performed immediately and this is the only way to collect and preserve the evidence. In such cases,
the police must inform the prosecutor within the next 24 hours.* During the pre-trial investigation,
when enough evidence is collected against a person, this person is formally charged and becomes an
accused person (o6suHsem). At the end of the pre-trial investigation, the prosecutor checks to what

1 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauya Ha cbomeemcmeuemo Ha b6bsi2apckomo
3aKkoHodamesncmeo ¢ Aupekmuea (EC) 2016/800 Ha Eeponelickus napsameHm u Ha Cbeema om 11 mad 2016 2o0duHa
OMHOCHO MpouecyanHume 2apaHyuuU 3a deuama, KOUMo cd 3aMod03pPeHU Uau 068UHAEMU 8 PAMKUMeE HA HOKA3dmesHomo
npou3eodcmeo).

2 Bulgaria, National Assembly (HapodHo cwvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3aroHonpoekm 3a usmeHeHue u donvaHeHuUe Ha HakazamesnHo-npouecyanHus kodekc), 10 November 2020. The parliament
did not manage to adopt the amendments before the expiration of its mandate. The amendments can be discussed and
voted by the next parliament only if they are re-submitted.

3 Bulgaria, Criminal Procedure Code (HakazamesnHo-npouecyaneH kodekc), 29 April 2006, last amended 18 May 2021. The
special rules on criminal proceedings against children are scattered throughout the law, but most of them are organised in
Chapter 30: Special Rules for Cases of Crimes Committed by Juveniles (nasa mpudecema: OcobeHu npasuna 3a
pasanexcdaHe Ha 0esa 3a MPecmMbvbraAeHUs, U38bpUIeHU Om HembAHOAeMmHU).

4 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
212.



https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bg/bills/ID/163428/
https://www.lex.bg/laws/ldoc/2135512224
https://www.lex.bg/laws/ldoc/2135512224

extent the evidence, collected by the investigative authorities, is sufficient to prove beyond any doubt
that the accused person has committed the crime. If the evidence is considered sufficient, the
prosecutor brings the case to court by filing a bill of indictment (o68uHumener akm). The bill marks
the start of the trial. With the start of the trial, the accused person becomes a defendant (mrodcvoum).
Bulgarian legislation does not envisage any other status under which the alleged offender can
participate in the proceedings. In the past, the law provided for the status of suspect (3anodospsH),
but these rules have long since been repealed.

The procedure for applying correctional measures outside criminal proceedings is laid down in a
special law, the Countering of Anti-social Behaviour of Juveniles and Minors Act (3axoH 3a 6opba c
npomusoobujecmseeHume npoAsu HA manonemHume u HemvaHonemHume).® The procedures for
imposing correctional measures are referred to as correctional proceedings (6b3numamenHu dena).
They are not considered criminal proceedings.

The law specifies when a child should be prosecuted in the framework of criminal proceedings and
when a correctional measure should be imposed. As a rule, children below the age of 14 are
considered incapable of bearing criminal liability. If a child between the age of 8 and 14 commits a
criminal act, they can be subjected only to correctional measures. Children between 14 and 18 years
can be prosecuted in the framework of criminal proceedings only if they, at the time of committing
the crime, they have understood the nature and importance of their actions and have been capable
of controlling them. Otherwise, they are subjected to correctional measures. No special procedures
are established for assessing whether the child has understood and has been capable of controlling
their actions. This is done through a forensic psychological and/or psychiatric assessment, conducted
in most cases of accused children. Children between 14 and 18 years of age, who have understood the
nature and importance of their actions and have been capable of controlling them (i.e., who can be
criminally prosecuted), can also be diverted to correctional measures, if they have committed a minor
crime and their behaviour has been driven by “passion or frivolity” (yesneueHue unu nekomucnue). This
can be done at different points in the course of the proceedings: before the criminal proceedings are
launched or in the course of the pre-trial investigation (by the prosecutor), or before the start of the
trial or at the sentencing stage (by the court).® The terms “passion” and “frivolity” are not defined in
the law, but the courts consistently follow the definitions provided by the Supreme Court back in 1975.
According to these definitions, “passion” is the emotional state of the child at the time of the crime
and is characterised by reduced self-control under the influence of certain circumstances, while
“frivolity” is related to the intellectual development of the child and means insufficient ability to
correctly assess the nature, significance and unlawfulness of the criminal act, the consequences of its
commission, etc.’

c. Special training

i. Legal overview

5 Bulgaria, Countering Anti-social Behaviour of Juveniles and Minors Act (3akoH 30 6opba c npomusoobuiecmeeHume npossu
Ha MasnoaemHume U HemvaHosnemHume), 14 February 1958, last amended 27 December 2019.

6 Bulgaria, Criminal Code (HakazameseH kodekc), 2 April 1968, last amended 2 February 2021, Article 61.

7 Bulgaria, Supreme Court (BbvpxoseH cb0), Resolution No 6 of 30.10.1975 concerning the case law on proceedings for crimes
committed by juveniles ([TocmaHoeneHue Ne 6 om 30.10.1975 2. omHOCHO cbO0ebHama npPakmuxka no oeaama 3a
npecmuiaeHus, u3sbpuieHu om HemvaHosnemHu), 30 October 1975.



https://www.lex.bg/laws/ldoc/2123897345
https://www.lex.bg/laws/ldoc/2123897345
https://www.lex.bg/laws/ldoc/1589654529

In Bulgaria, Article 20 of Directive (EU) 2016/800 is not fully transposed.® The current rules on training
are limited to the general requirement that the pre-trial investigation in proceedings against children
should be carried out by investigative authorities with special training.® Also, lay judges during the trial
must be teachers or educators.'°

The draft amendments to the Criminal Procedure Code, which were submitted to the parliament in
November 2020 with the purpose of completing the transposition of the Directive (EU) 2016/800,
envisaged that all investigative authorities, prosecutors and judges in proceedings against children
must have special training in the area of children’s rights. These amendments, however, have not yet
been adopted.?

A study, published in 2014, has revealed that the majority of law enforcement officials, prosecutors
and judges lack the necessary training for working with children.?
ii. Special training received by interviewees

Table 2: Special training received by professionals (apart from the regular classes during their studies) concerning the
rights of children who are suspected or accused of crime

No special training Special training Special training
(law/professional (multidisciplinary)
practice)
Police 1 1 2
Judges and 1 prosecutor, 2 judges 2 prosecutors
prosecutors
Lawyers 3 2
(Non-legal) specialists 2 1 3
Total by factor 7/20 5/20 5/20

Note: The table summarises the responses of the interviewees to the interview question ‘Have you
received any special (apart from you reqular classes during your studies) training concerning the rights
of children who are suspected or accused of crime? If so, what did this training involve?’, showing the
number of interviewees from each group who said that they (a) have not received any special training,
(b) have received training only in law and professional practice, or (c) have received multidisciplinary
training.

8 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauya Ha cbomeemcmeuemo Ha b6bsi2apckomo
3aKkoHodamesncmeo ¢ Aupekmuea (EC) 2016/800 Ha Eeponelickua napaameHm u Ha Cbeema om 11 mad 2016 200uHa
OMHOCHO MpouecyanHume 2apaHyuuU 3a deuama, KOUMo cd 3aMod03pPeHU Uau 068UHAEMU 8 PAMKUMeE HA HOKA3dmesHomo
npou3eodcmeo).

9 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
385.

10 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
390.

11 Bulgaria, National Assembly (HapodHo cvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3akoHonpoekm 3a usmeHeHue u donvaHeHUe Ha HakazamesnHo-npouecyasaHusa kodekc), 10 November 2020.

12 Social Activities and Practices Institute (MHcmumym no couuanHu deliHocmu u npakmuku) (2014), Social inclusion of
children in conflict with the law — new models and practices: handbook for professionals (CouuanHo exkaw4eaHe Ha deua 8
KOH@IUKM CbC 30KOHA — HOBU MOO€es1U U MPAaKmMuUKU: HaOpbYHUK 3a npogecuoHaaucmu), Sofia, Social Activities and Practices
Institute.
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Police interviewees recalled a number of courses and training they have followed. They have varying
degrees of specificity and multidisciplinary nature. A police officer from Sofia mentioned courses by
the Institute of Psychology of the Ministry of the Interior (MHcmumym no ncuxonoaus Ha MBP) and
the Ministry of the Interior Academy (Akademusa Ha MBP), which are focused on preserving children’s
mental well-being. Another police officer from Sofia mentioned internal training within the police
aimed at exchanging experiences on various cases. Trainings of broader audience (magistrates,
educational specialists, etc.) were also discussed.

With two representatives receiving only legal training and three not having received any specific
training, interviewed lawyers reported considerably less training than police and (non-legal)
specialists. The Attorneys’ Training Centre (LleHmuvbp 3a 0by4yeHue Ha adgokamu), the bar associations
and various projects are considered the main sources of training. Two lawyers emphasised on the
voluntary nature of training, depending on the will of lawyers to get trained.

Judges and prosecutors mainly attend training on the legal rights of accused children. However, only
one prosecutor from Sofia, who also attended a training of trainers, thought of them as specific to the
topic. This interviewee also noted the negative role of anti-epidemic restrictions on the continuation
of training courses. The National Institute of Justice (HauuoHaneH uHcmumym Ha npasocvouemo) (the
public authority responsible for training of judges and prosecutors), non-governmental organisations
and UNICEF were cited as the main training providers. A judge from Plovdiv thought the lack of specific
training is a serious deficiency.

Two (non-legal) specialists expressly mentioned they have not attended any specific training. Courses
attended by specialists are mainly multidisciplinary. Topics cover law and criminal procedure,
children’s rights and participation in legal proceedings. Some interviewees have often been in the
capacity of trainers too. Some topics include the so called ‘intensive’ model of work with such children,
depending on the level of risk they are in, as well as structured risk assessment instruments.

d. Effectiveness of measures / Monitoring

There is no publicly available information about any data collection specifically aimed at monitoring
and assessing the implementation of the rights of accused children in criminal proceedings.

C.2 Age assessment and the presumption to be a child in case of remaining uncertainty
a. Legal overview

In Bulgaria, Article 3 of Directive (EU) 2016/800 is not fully transposed.'® There are no detailed rules
on assessing the age of children suspected or accused of a crime. There is no legally binding provision
either obliging the authorities to presume that a person is a child in case of remaining uncertainty as
to whether that person has reached the age of 18. At present, there is one only rule dealing with the
issue of age assessment. This is the general rule determining the facts and circumstances, about which
the criminal justice authorities must collect evidence when the accused person is a child. According to
this rule, during the pre-trial investigation and the trial, evidence must be collected of the child’s day,
month and year of birth. The provision does not specify how this evidence must be collected, what
sources can be consulted and what are the consequences in case no reliable evidence is collected.

13 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvouemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabsauua Ha cvomeemcmeuemo Ha 6ba2apckomo
3aKkoHodamencmeo ¢ Aupekmusa (EC) 2016/800 Ha Esponelickus napsameHm u Ha Cbeema om 11 mal 2016 20duHa
OMHOCHO MpouecyaaHume 2apaHyuU 3a deuama, KOUMO ca 3aMod03pPeHU Uau 068UHAEMU 8 PAMKUMeE HA HOKA3dmesaHOMo

npou3zeodcmeo).
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The draft amendments to the Criminal Procedure Code, submitted in November 2020 with the
purpose of completing the transposition of Directive (EU) 2016/800, envisaged a more detailed
regulation of the age assessment, including a provision introducing the presumption of being a child.

These amendments, however, have not yet been adopted.!*

b. How is the age of a person suspected or accused of a crime assessed and determined in

practice?
Have not had or heard Have had or heard of Have had or heard of
of cases of children cases of children cases of children
whose age cannot be whose age cannot be whose age cannot be
g. ) verified (from ethnic o & .
verified minority groups) verified (migrants)

Police 1 2 2

Judges and 2 prosecutors, 2 1

prosecutors judges

Lawyers 4 1

(Non-legal) specialists 4 2

Total by factor 12/20 4/20 4/20

Note: The table summarises the responses of the interviewees to the interview question ‘For young
persons whose age cannot be verified by official documents: Who determines their age how and
when?’, showing the number of interviewees from each group who said that, based on their own
experience, they (a) have never had or heard of such cases, (b) have had or heard of such cases
involving children from ethnic minority groups, or (c) have had or heard of such cases involving migrant
children.

Almost no police and judicial interviewees had direct encounters with children whose age cannot be
verified. However, some have heard of such cases. A police officer from Sofia mentioned cases from
outside the capital, as confirmed by an officer from Plovdiv, with children mainly of Roma origin. They
did not have identity documents and their parents were not able to certify their exact age. In these
cases, the police either inquire into databases, based on the data provided by the children and their
parents, or contact the respective municipality and/or medical establishments. Family members,
relatives and close friends are interviewed, and birth certificates are searched for. Judges and
prosecutors suggested similar sources for collecting information about a person’s age: the persons
themselves, relatives, public authorities, national population database, the child’s birth certificate,
etc.

(Prosecutor, Bulgaria): “When a child does not have an identity document, the procedure is
as follows: the parents are called and they present the birth certificate. There is virtually no
other way to establish that this is the same person. When a person turns 14, they must have
an ID card, but some parents, especially those from minorities, do not get an ID card for their
children until they need it for something else, such as for applying for social benefits.”

»Koeamo HenvaHonemeH HAMa OOKymeHmM 3a camosiuyHocm, npouyedypama e ca1eoHama:
sukam ce podumenume u me npedcmasam akma 3a paxcdaHe. Ha npakmuxka HAma Opye
Ha4YuH 0a ce ycmaHosuU, Ye moead e cbWomo auye. /luyemo, Koeamo cmaHe Ha 14 200uHU,

14 Bulgaria, National Assembly (HapodHo cvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3aroHonpoexkm 3a usmeHeHue u donvaHeHue Ha HakazamenHo-npouecyanHus kodekc), 10 November 2020.
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mpAabea 0a UMa AUYHA KAPMA, HO HAKOU podumesu, 0cobeHo om mManyuHcmeama, He 8a0AmM
AUYHA Kapma, 00Kamo He um nompAabea 3a Heuwjo, Hanpumep 3a CoOUUaaHU nomouu. “

One police officer from Sofia said they have had such cases with migrant children, where age
assessment is done by medical specialists. However, the interviewee was not exactly aware how this
is done in practice. A police officer from Plovdiv suggested a clear approach in case the age cannot be
established: the police put down the child’s visible age, which can later be clarified and changed
accordingly when the person’s identity is properly established.

The police were unanimous that age assessment must be done at the beginning of proceedings.

(Police officer, Bulgaria): “Children over 14 years of age should have an ID card, but Roma
children may not have gone to apply for one upon completing 14 years. If we don’t have a
birth certificate either, maybe the parent has an ID card. If not, we usually ask a lot of
guestions, and we also have the police information system... in this system we find out if the
person is who they claim to be, who their relatives and parents are, where and when they
were born, who their siblings are. So, we don’t have a problem in establishing anybody’s
identity.

»HenvaHonemHume mpabsa 0a umam AUYHA KApmMA, HO 8 POMCKUSA emHOC MHO20 Yecmo ce
cAy4e8a 0a He ¢a cu u3sadusu rnpu HasbpweaHe Ha 14-200uwWHa 8b3pacm. AKO HAMame U aKkm
30 paxcoaHe, Moxce bU Hali-maanKkomo podumenam uma 00KyMeHm 3a Camosu4Hocm. AKO He,
mMoxemM 0a ycmaHosumM Ype3 30008aHE HA MHOMECms8o 8blpocu, d umame U
UHopmayuoHHama cucmema Ha MBP... u npu u3sbvpwWeaHe HA CPAsKa 8 Masu cucmema
Hue moxcem 0a pasbepem aAuyemMo Mosa nu e, 30 Koemo ce nNpedcmass, Kou ca poOHUHUMe
my, podumenume My, Kb0e U Koea e poOeHOo, Kou ca bpamama u cecmpume my. Taka 4e
npobsaem npu ycmaHo8A8aHe HO CAMOAUYHOCMMA He Cbliecmaysa rpeo Hac.“

A judge from Plovdiv concurred that age assessment is done much earlier than trial, usually during the
pre-trial proceedings. The same judge also noted that if a person is below the age of 18, but they are
treated as adults in the course of the proceedings, this will represent a serious procedural violation
and a ground for annulment of the sentence.

(Judge, Bulgaria): “Age verification is not so much a question for the court, but rather for the
pre-trial proceedings. Such a problem could arise there, for example if a juvenile perpetrator
or a person who looks like a juvenile is caught. Then the assistance of the respective parent
or other relative is sought to certify the age. Years ago, it was more difficult, but now there is
no problem, because police officers have access to the national database and can quickly
verify the age. But here we are talking about the investigation. Already in the courtroom, for
the case to come to me, these things have already been certified and clarified, the identity
has been established, etc.”

, 1080 He e MosIKo8a 8bPoC 30 cbOa, a M0-CKOPO 3a 0ocbOebHOMoO npouzsodcmeo. Tam 6u
MO2b/s1 00 8b3HUKHE MAK®8 Npobsem, Hanpumep aKo ce 3as108U HeMb/HOAemeH U3gbpuwiumen
unu nauuye, Koemo us2nemwoa Kamo HenvaHosnemHo. Tozasea ce muvpcu cvlelicmeue om
cbomeemHus pooumenn uau opye 6au3bK, kolimo 0a ydocmosepu... [pedu 200uHU bewe ro-
mpyoHo, HO ceaa HAMA npobaem, 3aWomMo noauyaume umam 0ocmbvi 00 HAYUOHAAHAMA
6a3a O0aHHU u mozam 6bp30 0a ydocmosepsm... 8b3pacmma. Ho myk eosopum 3a
onepamusHa obcmaHosKa. Beye 8 cvb0ebHama 3ana, 3a 0a dolide npu meH noocvLOUMUAM,
me3u Hew,a ca yoocmosepeHu U ymoYHeHU, CHemad e camoauyHocmma u m.H.“
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A prosecutor from Plovdiv described a case from their own experience, in which the accused person
was born somewhere in the countryside and the birth has never been registered by the parents. As a
result, the person had no birth certificate and there was no information about them in any official
register. To establish the person’s identity and age, the prosecutor has filed a request to a civil court
and the civil court has issued a decision identifying the person (who turned out to be 21 years old) and
ordering the local authorities to produce the missing birth certificate.

(Prosecutor, Bulgaria): “| had one case of a person whose age was unknown, but the person
turned out to be an adult. At the time, | filed a civil claim for establishing the person’s identity
and for issuing a birth certificate. This person did not exist anywhere in the legal domain in
Bulgaria. They were just born somewhere, in a meadow, and there was nothing registered
about them. In the course of my case, | initiated a fact-finding procedure before the court, to
confirm, with witnesses, the existence of this person and to issue them a birth certificate.”

»A3 Ccom umana eouH cayyali Ha AUYe C HeycmaHoseHa 8b3pacm, HO MO Ce OKasd
MbaAHosemHo. To2asa a3 800UX 2pAHOAHCKO 0es0 3d YCMAHOBABAHEe HA CAMOAUYHOCM U 30
uszdasaHe Ha akm 3a paxcdaHe. Tosa auye He cvuUjecmsysaule HUKbOe 8 NpasHUa Mup 8
Bwvneapus. To npocmo bewe podeHO HAKbOe, HO HAKAKB8A MOfAHA, U HUKbOEe moed suye 20
HaAmawe. A3, 8 paMKuUmMe Ha Moemo 0es10, 800UX yCMAHOBUMESTHO NMPoU3800CcME0 npeod cvoa,
CbC csudemernu 0a ce ycmaHoBU CbUecmey8aHemo Ha mosed Auye u 0a My ce uzdade aKkm 3a
paxcoaHe.”

Like with special training, lawyers reported considerably less than other groups on age assessment, as
they have not had such cases. Only one lawyer from Sofia mentioned cases of children of Roma origin,
who are not aware of their exact age and are not present in any official register either. In one such
case, a judge at trial has sent the police to the person’s neighbourhood to bring a supposed relative
to certify the person’s identity and age.

Four (non-legal) specialists have had no cases of children with unestablished identity. However, two
specialists mentioned such cases, mostly of children who are foreign nationals. According to them, if
the child’s age is unknown, it can be determined via inquiries into databases and talks with the children
themselves, even by sending information to the TV stations. If the child is younger than 18 years of
age, authorities work based on the child’s own perception of their age. A specialist from Plovdiv
mentioned a child of Turkish origin, who has not had a birth certificate and has moved through the
school system with a personal identification number (eduHeH epaxcdaHcku Homep) practically
invented by the school administration.

(Non-legal specialist, Bulgaria): “We have come across children whose age is unknown. It was
an absurd case since the child had lived in Bulgaria since shortly after their birth, they were
included in the educational system, they were about 11 years old when we worked with them
and in order to enroll them the school had practically invented a personal identification
number for them, in their interest, so that they can study.

»onadanu cme Ha deya ¢ HeycmaHoseHa ewv3pacm. bewe abcypdeH cayyali, 3aujomo
dememo xusee om MaaKo caed paxwdaHemo cu 8 bbazapus, BKAYEHO e 8
obpazosameanHama cucmema, bewe Ha 8b3pacm okosao 11 200uHU, Koeamo pabomuxme ¢
Hez20, U peasaHo om y4Yuauu,emo, 3a 0a 20 3anuwam, cu 6axa usmucaunau ETH, koemo 6ewe 6
UHMepec Ha dememo, 3a 0a Moxce mo 0a y4u.”

c. Discussion of findings
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With Directive (EU) 2016/800 not being fully transposed, age assessment and the presumption of
being a child seem to be relatively unknown to Bulgarian practitioners. A few mentioned that adults
and children were subject to different procedural regimes and treating children as adults would be a
serious procedural violation. All but a few affirmed that they have not had cases of children of
unestablished identity or age. They pointed to different sources for verifying a person’s age: birth
certificates, national population database, parents and relatives, public authorities. The few cases of
children whose age is unknown, explicitly mentioned by the interviewees, related either to migrant
children or to children of Roma origin who did not have proper identity papers.

C.3 The rights to information, having the holder of parental responsibility informed and audio-
visual recording of the questioning

a. The right to information
i. Legal overview

In Bulgaria, Article 4 of Directive (EU) 2016/800 is not fully transposed.’® There are no special rules on
the right to information when the accused person is a child. The general rules for informing accused
persons about their procedural rights apply. The information is provided in writing and is included in
the official document, by which the accused person is charged (nocmaHosneHue 3a npusauyaHe Ha
o6suHaem).r The rights, about which the accused person is informed, are: the right to learn which
crime they are accused of and on the basis of what evidence; the right to give or refuse to give
explanations on the charges; the right to get acquainted with the casefile; the right to present
evidence; to right to participate in the proceedings; the right to make requests, remarks and
objections; the right to speak last; the right to appeal against acts that infringe their rights; the right
to have a lawyer; and the right to interpretation and translation if they do not speak Bulgarian. Most
of the additional procedural rights of accused children, envisaged in Directive (EU) 2016/800, have not
been introduced in national law. Thus, there is no corresponding provision obliging the authorities to
inform the accused person about them.

The draft amendments to the Criminal Procedure Code of November 2020 meant to complete the
transposition of the Directive (EU) 2016/800 envisaged several specific rights. Those are the right of
accused children to have the holder of parental responsibility informed and to be accompanied by
them; the right to individual assessment; the right to medical examination and the right to protection
of privacy. A corresponding obligation for public authorities to inform the accused child about these
rights is also envisaged. These amendments, however, are not yet adopted.?”

ii. Information about procedural rights and safeguards in practice

Table 4: Informing suspected or accused children about their procedural rights, including the right to be assisted by a
lawyer: responsible authority, form and manner, and stage of the proceedings at which children are informed

15 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvouemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauua Ha cvomeemcmeuemo Ha 6ba2apcKOMO
3aKkoHodamesncmeo ¢ Aupekmuea (EC) 2016/800 Ha Esponelickus napsameHm u Ha Cbeema om 11 mal 2016 20duHa
OMHOCHO MpouecyaaHume 2apaHyuU 3a deuama, KOUMOo cd 3aMnod03peHU Uau 068UHAEMU 8 PAMKUME HA HOKA3amesHOmo
npou3zeodcmeo).

16 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
219.

17 Bulgaria, National Assembly (HapodHo cvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3akoHonpoekm 3a usmeHeHue u donvaHeHUe Ha HakazamesnHo-npouecyasaHusa kodekc), 10 November 2020.
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Timely information
Timely information Timely information prqwded b.Ut
. . . . hs sometimes children
provided but only in provided in writing .
writin and orall are detained and/or
& 4 questioned without
being informed
Police 3 1
Judges and 1 4
prosecutors
Lawyers 5
(Non-legal) specialists 2 2 2
Total by factor 6/20 7/20 7/20

Note: The table summarises the responses of the interviewees to the interview question ‘From your
experience, are suspected or accused children informed about their procedural rights, including the
right to be assisted by a lawyer? If so, by whom, in what form and manner, and at which stage of the
proceedings are children informed?’, showing the number of interviewees from each group who said
that, based on their own experience, children are informed (a) timely but only in writing, (b) timely
both in writing and orally, or (c) timely with the disclaimer that sometimes children are detained and/or
questioned without being informed.

Police officers generally thought information to the accused child is given from their first contact
with the police. Investigative police officers thought it is given both orally and in writing, while
operative police mentioned just oral explanations. The written information is contained in the forms
filled in for different investigative actions, like the accused’s questioning. An officer from Sofia
emphasised that when children are detained, they are requested to sign a declaration that they have
been informed of expressly listed rights. An officer from Plovdiv elaborated that the provision of
information upon first contact make children feel safer.

According to police officers, information about additional rights is also given to the accused children,
orally and in writing. However, one officer from Plovdiv noted that children often do not wish for their
parents to be informed.

Police officers listed many guarantees for adapting the information to the specific needs and
background of the child. One is the presence of an educational specialist or psychologist, from police
ranks or external, during the child’s questioning, if the investigative authority decides so. Such a
specialist is usually called when, among other reasons, the child has a mental disability or illness.
Depending on each individual case, additional specialists may also be called, like sign language
interpreters, to provide information in an accessible manner. The requirement that investigations
against children must be carried out by authorities with special training was also mentioned.

All interviewed police officers pointed out that information is generally understood, depending on
children’s level of education, development and capacity. Some said that age may not always be the
leading criterion for the child’s development. Difficulties were mentioned concerning children of
Roma origin, children with mental disabilities, where psychologists and psychiatrists are used, and
migrant children, where interpreters are appointed.

In terms of making sure the child understands the information provided, all interviewed police
officers are trying to judge that in communicating with the child. They ask the children whether they
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understand what is told to them and invite them to ask additional questions. All police officers agreed
that explanations are given in a simple and understandable language, with as little terminology as
possible. Officers also try to speak slowly and repeat, where necessary, the important parts of the
information. Additionally, they use the help of educational specialists and psychologists called in for
the child’s questioning. Examples of truth and lies are also used. A police officer from Sofia also
mentioned that the Institute of Psychology (MHcmumym no ncuxonozus) of the Ministry of the Interior
(MuHucmepcmeo Ha sbmpewHume pabomu) has special premises, adapted for working with child
victims and accused children. The premises are arranged in a child-friendly manner with the walls
painted in bright colours, large windows, sofas, and toys and other children’s accessories.

(Police officer, Bulgaria): “Children are very different; it depends on the child. They have
different levels of development and understanding of the language. We have children of Roma
origin. In such cases we all take part in explaining, sometimes we even use interpreters from
their language, if they don’t speak sufficient Bulgarian. If we have to tell them they should tell
the truth, we explain ‘this is black and this is white, and if you tell this is the wrong colour, this
is not true’. We also give other examples ‘you are a boy, and if | ask you and you tell me you

rn

are a girl, then you lie’.

»Camume Oeya ca MHO20 Pa3/aAuUYHU, 308UCU KaKBO e dememo. ViMam pasau4yHo HUBO HA
passumue u pasau4yHo HUBO HA pa3bupaHe Ha e3uKa. Imame makusa om POMCKU MpPou3xoo.
Tam ce sknoYsame 8cuUYKU 8 obsacHeHUemo. loHAKozaa ce pabomu u ¢ npesoday om mexHus
e3UK, Koeamo He 3Hasam 0ocmamuvb4Ho b6bra2apcku. AKo mpsabea 0a my Kaxicem, 4e mpabsea 0a
Kaxce ucmuHama, obscHA8ame ,,emo Moed e YepHo, Moed e 6510, AKO Kaxcew Ha mosa, Ye e
epewHuam ysam, mosa He e 8ApHO“. Y Opyau npumepu dasame ,,emo mu cu MOMYE, U aKO a3
me numam, a mu Mu Kaxcew, Ye cu MOMUYe, 3HaYU mu avxcew”,

Interviewed lawyers opened a critical line, continued by (non-legal) specialists, about extra procedural
activities police do with accused children. Most lawyers confirmed that children are duly informed,
orally and in writing, about their procedural rights when they are formally called as accused persons
or witnesses. However, the informal ‘talks’ children are often called for were also mentioned.
According to all interviewed lawyers, children are often brought in for informal ‘talks’ without a
detention order or any procedural capacity. Two lawyers from Plovdiv and one from Sofia even noted
that lawyers are sometimes not allowed for children detained by the police for 24 hours.

(Lawyer, Bulgaria): “If the child has the official capacity of witness or accused under pre-trial
proceedings, they are informed. But if a group has done something wrong, they catch person
and bring them to the police station for a ‘talk’, telling them ‘Tell us who did it, otherwise we
will charge you’. Then information about rights is hardly given.”

»AKO umam Kayecmeo ceudemesn uau obsuHsem o 0ocvbO0ebHO rnpou3sodcmeo, ce
UHgopmupam. Ho ako edHa 2pyna e c8bpUWILA HAKAKEA MOPA3USA, X8AHAAU CA HAKOU om max
U ca 2o 3asenu 8 patioHHomo Ha mun ,,6eceda” u ca my Kazanu ,Kazeati kol 6ewe, uHa4ye mu
20 omHacaw”, edsa nu HAKoU 2o UHopmupa 3a npasama my. “

(Lawyer, Bulgaria): “My observations are that this poor practice of obtaining the so-called
explanations and holding informal talks with the child before they have access to a lawyer,
which is actually a problem because information is shared, which can later be harmful, without
consulting a lawyer.”

»Moume HabawoeHus ca, ye He e CrPAAa Masu NopPo4HA MNPAKMuUKA 0a ce cHemam m.Hap.
0b6sacHeHuUs U 0a ce rnposexdam becedu ¢ HermbAHOAeMHUSA npedu 0a uma moli docmbi 00
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a08oKam, Koemo e 8cbujHocm npobsem, 3aujomo ce crnodena UHhopMayusa, Koamo rnocse
moxe 0a Haspedu, b6e3 0a uma KoHcyamayus ¢ adsokam. “

(Lawyer, Bulgaria): “In one of the cases where | represented an accused child, before charges
were brought against them, where | joined the proceedings, the child had been detained for
24 hours by the police. Only later did | find out that during their stay with the police ‘talks’ had
been held with them, informal conversations of police officers with the accused child, who
had no capacity whatsoever at that moment. Two police officers, who later testified as
witnesses and said the accused approached them informally and told them everything upon
their own initiative.”

,B eO0uH om cayyaume, Ko2amo npedcmaesanfaeax HemvaHoAemeH obeuHsem U noocbouM,
npedu 0a ce cmuzHe 00 nogdueaHe Ha 06BUHEHUEe, Ko2amo a3 Ce BKAYUX 8
npou3soocmeomo, HenvaHoAemHUAM e bun 3a0bpxaH 3a 24 yaca 8 noauuyuama.
Brniocnedcmeue ycmaHosux, 4e npu fpecmos 8 MoAUUUAMA C HemvAHOAEeMHUA ca
u38bPWEAHU m.Hap. ,b6ecedu”, HedhopmanHU pa3eo08opu HA noauuelcKu cayxwumenu ¢
HenbAHO/eMHUA Uu38bpuwumers, Kolimo KbM MOMeHmMa He e HUKaKed uaypa. Hsama
nonuyeticku cayxumesnu, Koumo 6sxa ernocnedcmaue pasnumaHu Kamo cgudemesnu u bsaxa
3048usu, Ye 8 HegopmaneH Pa32080p HEMbAHOAEMHUAM ce 0O6bPHAA KbM MAX U UM
pa3Kasan, no Hezoea cobcmeeHa UHUYUAMUBA.”

In terms of adapting the information to the needs and background of the child, lawyers emphasised
understandable language and the presence of a holder of parental responsibility or a police officer
(inspector) from the children’s pedagogical unit (demcka nedazozuyecka cmas).*®

According to lawyers, information about additional entitlements like bringing a parent is given, mostly
orally and less in writing. Children also receive information on the right to privacy and the right to have
their hearing behind closed doors, although information about their cases is often leaked to the media.
One lawyer from Plovdiv thought accused children do not have to be informed about those additional
rights, because they are always assisted by a lawyer and all lawyers are aware of those rights.

In the opinion of lawyers, children’s understanding is assured by asking them about their feedback,
asking control questions, talking to the child in private, speaking slowly and explaining rights to
parents. Children seem to understand what is happening when they are presented with the possible
consequences of proceedings.

(Lawyer, Bulgaria): “They start understanding with the passage of time. They are kids,
sometimes they feel like heroes from what happens to them, others feel indifferent, think that
it is some type of game, until they are practically explained what the consequences of the
whole thing may be. Then they start to understand.”

,»C meyeHue Ha spememo 3anoysam 0a pazbupam. Te ca deya, NOHAKO2a ce Yyacmaam 2epou
0m mosa, Koemo Um ce cay4sd, Opyz mom um e 6e3pasnu4yHo, MUCAAM, Ye e HAKAK8a uzpa.
JZlokamo Ha npakmuka He um ce 0b6ACHU 00 Kakeo Mmoxce 0a dosede usaanama masu paboma.
Tozaesa 3ano4yeam da pa3bupam.”

One lawyer from Sofia noted that the sensitivity towards the individual abilities of a child to perceive
information is very low. Another lawyer from Plovdiv made the caveat that if children are scared,

18 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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threatened or otherwise ‘motivated’ by police not to share something with the lawyer, the lawyer
cannot counter that talking to a child they hardly know at first.

(Lawyer, Bulgaria): “As a whole, procedures are such that the sensitivity towards the
individual abilities of a child to perceive information is very low. A 14-year-old child is one
thing, a 17-year-old is another, a child who speaks Bulgarian well is one thing, a child who
speaks Bulgarian badly or barely speaks it is another thing, a child who is literate and can write
is one thing, another who is illiterate and has never set foot in school is another thing.”

,Kamo usano npoyedypume ca makusa, 4e yyscmsumesiHOCMMmMa KbM UHOUBUOYaAsHUMeE
crnocobHocmu Ha e0HO Oeme 0a 8b3rnpueme 3d KAKBO CMAed 8bIIPOC € MHO20 HUCKA. EOHO
deme Ha 14 200uHU e eGHO, Ha 17 200uHU e Opy20, eOHO Oeme, Koemo 3Hae 0obpe bba2apcKu
e3uK, e e0Ho, 0 Kamo He 3Hae 0obpe unau noymu He 3Hae 6bA2APCKU €3UK, e Opy2o, 0eme,
Koemo e 2pamMomHoO U Moxe 0a nuuie, e e0HO, a He2pamMOMHO U Heroceuwjasano yyuauye e
dopyzo.”

A lawyer from Sofia noted that a lawyer must always explain to children and to their parents their
procedural rights and the general conduct of the proceedings in an understandable way,
corresponding to the personal characteristics of the child. According to the same lawyer, most children
in such situations (as well as most adults too) are very frustrated and it is difficult for them to process
any information.

(Lawyer, Bulgaria): “Depends on the person. Sometimes | try to make the information more
accessible. Usually, people in such a situation are so worried that it is difficult to absorb real
information. That is why | try to explain it in the most accessible way, and not the whole one,
but in some short steps, so that there can be information about everything that follows, and
so that there can be a little mental calm. Then | ask them if they understand, | judge by the
way they look at me, as well as if they have questions, because sometimes when the
information is not perceived, there are no questions.”

»3asucu om yvoseka. [loHAkoza ce onumeam O0a 0asam UHGPOPMAYUA 10-00CMBIIHO.
ObukHOBeHO Xopama 8 Maxkaea cumyauus ca 00 Makaea cmeneH NPUMeECHeHU, Ye mpyoHo
noemam peasHa UHGOPMayus. 3amosa ce onumeam o Hali-0ocmwvreH Ha4YuH 0a A 06AcHS,
U mo He ya1ama, a 8 HAKAK8U KPAMKU CMblIKU, 3a 0a Moxce 0a UMa UHGHOPMAayUs 3a 8CUYKO,
Koemo cnedea, u 0a mMmoxce 0a UMa MasKo fcUxXu4YecKo ycrnokoasare. Cned moea au numam
danu paszbupam, npeuyeHA8AM Mo HA4UHA, 0 Kolimo me 2aedam, KAKmo u o mosa 0anu
umam 8vbrpocu, 3aujomo MOHAKO24, KO2amo UHMOPMayuama He ce eb3npueme, HAMA
HUKaKeu ewrnpocu.

Although entering proceedings much later, all judicial interviewees agreed accused children must be
immediately informed by the police about their procedural rights, including the right to be assisted by
a lawyer. However, some judges pointed out that children are informed only when formally charged,
because at earlier stages they do not have a procedural capacity.

Judicial interviewees noted that children must be informed in a way corresponding to their age, in an
understandable language and with a more sympathetic attitude, but in practice the information is
provided in the same manner as for adults.

(Prosecutor, Bulgaria): “The investigating authorities inform the children. They are the first to
actually work with them. The children are informed orally and in writing: the rights are
explained orally and are also given to them as a written protocol where they can see them
and read them.”
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,Pascnedsawjume opeaHu uHgopmupam deyama. Te ca nbpsume, KOUMoO HA NPAKMUKA
pabomsam ¢ max. IHghopmupam ce ycmHO U NUCMeHO: pa3aCHABAM ce yCMHO U HA MPOMmMOoKos1
um ce daeam nNpaAsamMa HAMNUCAHU U me a2u suxoam u Moz2am 0a cu 2o npoyemam.“

Children are informed about additional entitlements too.

All interviewed prosecutors check if the police have provided the necessary information to the child
by checking the signed written document, certifying accused persons have received the information.
Another way is asking police personally what information they have provided. A prosecutor from Sofia
mentioned the mandatory participation of a lawyer as the main guarantee that children are properly
informed about their rights.

(Prosecutor, Bulgaria): “We do not have any specific system for checking, everything is very
subjective. There are no formalised criteria. We mostly rely on the lawyer, qualified lawyers
are appointed, they are our biggest guarantee. And parents too. Whether the child
understands, we do not have a system to check whether the child has understood all their
rights in view of their mental and intellectual development.”

»Hamame Hakakea cucmema 3a nposepka, 8CUYKO e MHO020 CybeKmusHO. HAMa HAKAKkeu
hopmanusupaHu Kpumepuu. Hue Hali-eeye pazyumame HA 30WUMHUKG, HA3HQYQ8aM ce
KeanuguyupaHu ropucmu, me ca Hali-20aamama Hu 2apaHuyusd. 1 omoenHo podumesnume.
Janu paszbupa camomo Oeme, Hue HAMAME cucmema 0a nposepum Oasau Oememo e
pa3bpaso 8CUYKU C8OU NPABA C 0271€0 HA NCUXUYHOMO UM U UHMesieKmyasnaHo passumue.”

Judges have little way of knowing whether and how persons have been informed at the pre-trial stage.
They only receive the questioning minutes with a note that the person has been informed.
Nevertheless, according to a judge from Plovdiv, information is provided in the form of a written
template and then it is up to the police to decide how to further explain this information. Judges
themselves inform accused children about their rights and the general conduct of the proceedings as
one of the first tasks in the beginning of the trial. A judge from Sofia noted they have never had a case,
in which the accused child has stated they do not understand the explanations. The mandatory
participation of a lawyer as well as the presence of a parent, and an educational specialist, also help
children understand their rights. Parents were also mentioned by a judge from Plovdiv as the only
‘mediators’ they are aware of making sure that the child understands the provided information.

(Judge, Bulgaria): “From what can be seen in the case, at the moment the person is formally
charged, if the person is a child, their specific rights are clarified and this is the earliest moment
when they can, in some way, use these rights. Prior to that moment, the person has an
unidentified status in the case, even if they have given some information, and therefore no
rights are explained to them.”

,Om moea, Koemo ce sux0da no des0mo, 8 MOMeHMa, 8 Kolimo Auyemo 6voe npusne4eHo
Kamo 0b68uUHAEeM, KO MO e HeMmb/HOAEMHO, Ce PAa3ACHABAM creyuguyHUme npasa u moeda e
Hal-paHHUAM MomeHm, 8 Komo me mMo2am o HAKAKb8 Ha4uH 0a eu usnonssam. [1pedu
mo3u MomMeHmM AUYemo e ¢ HeycmaHoseH cmamym 1o 0es0mo, 0opu 0a e 0ae8as10 HAKAKEU
ceedeHus, U 3amoea HUKOKBU Npasa He My ce pa3sacHAsam.

The (non-legal) specialists continued the line of lawyers about the police undertaking some actions
with the children outside of criminal proceedings without providing information or calling a lawyer.
One specialist from Sofia spoke of the so-called ‘preliminary checks’ (npedsapumenHu nposepku)
whereby children may be informally called in to supply information in the absence of parents or social
workers. Another specialist affirmed it often takes several hours between children’s detention by the
police and the notification of their parents or provision of information. During the three-four hours of
“talks’ without giving information about their rights, the police tries to ‘motivate’ the scared children
to cooperate.
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(Non-legal specialist, Bulgaria): “I mean the practice the police have to call children as a
broader group on their records and to ‘casually’ ask them about something. Those are usually
children in their records who are offered, in exchange of information given, some
improvement of their situation, they often call them for some alleged participation in crimes
saying ‘We saw you on the video surveillance’. But this does not mean that it is a practice
everywhere. And it most often means that the police officers are ill prepared and are in
difficulty when working with children.”

2Amam npedsud masu NpaKkmuka, Koamo noauyaume umam, 0a npusukam oeuyama, KAMo
HAKAK®BB MOo-WUPOK KOHMUH2eHm, ,,caydyaliHo” 0a 2o nodnumam Hewo. Hali-yecmo ca deua,
Koumo ce 800am HA@ om4yem, U UM rpedsadaam, 3 CMemka Ha 0a0eHa UHGopMayus, 0a um
M0006pAM NOAOHEHUEmMO, Yecmo au MmbpcAm U 3a CblIpu4YacmHoOCm KbM NpecmbriaeHus
,Budsxme me Ha kKamepama“. Ho mosa He 3Ha4u, Ye HascsKkbOe ce Oelicmea maka. Toea Hali-
Yecmo 03Ha4asa, 4e U noauyaume He ca nodzomeeHu u um e 0ocma mpyoHo 0a pabomsam c
deua.”

Fewer specialists thought information is also given when children are called in as witnesses.

According to some (non-legal) specialists, children’s lawyers do most of the informing and their
capacity in that direction is being built. Each police officer informs differently, but usually both orally
and in writing, or mostly orally. Children are also informed by the forensic psychologists and the
psychologists from the children’s pedagogical units (demcku nedazozuyecku cmau),*® and by social
workers. Some social workers mentioned they inform, orally, mainly about their own procedure of
doing social reports.

According to (non-legal) specialists, information about additional entitlements is given depending on
the stage of proceedings: more often orally by judges and lawyers during the trial and less often at the
pre-trial stage. Children are mostly informed about the right of parents to be informed and to
accompany them, and less about privacy. Another (non-legal) specialist just presumed authorities do
provide the information, but added that psychologists give such information as an inherent part of
their work.

Some (non-legal) specialists were critical to the process of adaptation of information to the needs of
children. One mentioned the language used by authorities may often be the same for adults and
children. Also, the level of training and specialisation among authorities, psychologists and educational
specialists, remain insufficient. There is also lack of understanding about the vulnerability of children
and their status as particular holders of rights.

According to (non-legal) specialists, children understand the provided information differently due to
their level of literacy and development. Fear of proceedings and lack of an accompanying adult also
play a role. The effect of stress, and the beneficial role of parents was also mentioned by another
specialist. Yet another specialist continued that thought by saying specialists try to ensure children’s
emotional coping with the proceedings, not so much the legal side. According to a specialist from
Plovdiv, poorer or minority families and their accused children do not seem to have information about
the children’s rights and can even share personal data quite haphazardly, being afraid that ‘the law is
after them’. At the same time, higher income families directly hire a lawyer who ‘does all the job for
them’.

Good practices most often lie in the good professional attitude of specific inspectors from children’s
pedagogical units (demcku nedazozuyecku cmau).° They use a lot of examples to explain difficult

19 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
20 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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concepts to children, and jokes to relieve the child’s tension, although NGO specialists are better
trained to perform those functions. Another specialist’s entity has special consultations preceding
each child’s appearance in court to clarify procedural rights. Another specialist noted they go to
accused children’s questionings to gather information about their own social report but in practice
are also facilitating the conduct of the questioning. A specialist from Sofia affirmed that the greatest
assurance lies in psychologists explaining rights themselves. Two specialists believed in customising
the information they are offering in an understandable language with simpler words and examples.

iii. Information about the general conduct of the proceedings

As one police officer pointed out, informing about the general aspects of proceedings is not a formal
requirement towards investigative authorities. It is even rather seen as a task for the child’s lawyer.
Information is given orally.

In the absence of a formal obligation, police practices in the area differ. One officer from Sofia has
done it only once, in a case of interest by the accused child. Another officer from Sofia thought such
information is mostly given upon the child’s first, not subsequent, encounters with the police. An
officer from Plovdiv conditioned such information on investigative secrecy.

(Police officer, Bulgaria): “When it is their first time with us, we always inform them. When
you work with someone you have already met and you know they have previous experience
with the police, we explain again, of course, but they do not have too many irrelevant
guestions we should clarify.”

,Kozamo um e 3a nvpsu nvm, 3a0baxumenHo um ce 0asa uHgpopmayus. Koeamo pabomuw
C Y08€eK, Kolimo eeye cu cpewasa, U 3HAeW, Ye e MUHAe8asa Mo mesu Mbmuuwd, nak my ce
passacHAsa, pasbupa ce, HO Moli seye U He 3000684 U3AUWHU 8bMAPOCU, MO Koumo 0a
ymouHasame.

All interviewed lawyers were skeptical about authorities giving such information to accused children.
They emphasised the role of the lawyer in explaining it orally, or at least motivating authorities to do
so. A lawyer from Plovdiv critically noted necessary aspects of information, for example how to reach
an agreement with the prosecution, are being skipped. The argument of the police is that children
already know it being regular ‘visitors’ of police stations or courts.

(Lawyer, Bulgaria): “In my experience, they are not informed, authorities even skip essential
information with the argument ‘You know that, you are a regular visitor with the police, in
court’. For example, on the options for agreement, they say ‘You know that, you have been
through the agreement procedure before’. So, | would not say such information is given, but
this is the lawyer’s job, | explain to them in detail all the rights and options.”

,Cnoped mos onum He ce UHgopmMupam, daxce UHGopmayus, Koamo e Heobxoduma, ce
MpecKaya c apeymeHma ,,mu eeye 3Haew, mu cu pedoseH rnocemumes 8 MoAUYUAMA, 8 CbOa”,
Hanpumep 3a 8b3mMoxHOCcmMma 0d ce CKAYU CropasyMeHue Kaseam ,mu 3Hdew, mu cu
npasun cnopasymeHue”. He b6ux Kaszana, 4e um ce 0asa, HO MbK mMoea e paboma Ha
adsokamume, a3 NoOpPo6HO PA3ACHABAM 8CUYKU rPaAsd U 8b3MOXHOCMU.

Judicial interviewees were fairly general on the issue of informing about the conduct of proceedings.
The reason is they join the proceedings later than the moment, at which information is provided by
the police. Two prosecutors from Sofia were nevertheless convinced that the police always explain
their situation to accused children. A prosecutor from Plovdiv, however, said that such information is
never provided, because the police are obliged to inform the children only about their rights. A judge
from Sofia spoke about the trial, where judges always inform the children about the conduct of
proceedings as well as about their rights. A judge from Plovdiv noted that it is very important that the
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child is properly informed about the nature and content of remand measures so that they can
understand correctly their inherent obligations (for example, supervision by the parents) and the
consequences of not observing them.

(Judge, Bulgaria): “At the very least, if a remand measure is taken, the child should be aware,
for example, that they will be under the supervision of the parent, and if they deviate from
that supervision, a more severe measure will follow.”

,Hali-mankomo, ako ce 83eme MAPKA 30 HEOMKAOHeHUe, dememo mpAbsa 0a e HAACHO,
Harnpumep 4Ye we e nod Had3op Ha pooumens U ako uzbesHe mo3u Had30p wie nocaedsa rno-
mexKa mAapka.

(Non-legal) specialists expressed different views. One specialist from Sofia noted that such
information is incomprehensible to the children and they often confirm they have understood it
without actually having done so. This is often dictated by state-appointed lawyers, while hired lawyers
work much more with the child’s parents and explain to them the conduct of proceedings. Another
specialist from Sofia affirmed the role of psychologists in explaining. Information is given also by social
workers. Another specialist from Plovdiv affirmed children are rather informed about the possible
outcomes of proceedings and what their sentences may be. Yet another specialist from Plovdiv
thought only higher income families have such information.

b. Right to have the holder of parental responsibility informed
i. Legal overview

In Bulgaria, Article 5 of Directive (EU) 2016/800 is not fully transposed.?* According to the current legal
framework, the investigative authority is obliged to inform the parents or the guardians of the accused
child only when the investigation is over and the results are presented to the accused. The law does
not require that parents or guardians be informed with the child's consent. The parents and the
guardians are allowed to attend the presentation, but are not obliged to do so0.?2 The presentation of
the investigation is one of the last stages of the pre-trial proceedings. It takes place after the
presentation of the charges. After the accused person is formally charged and questioned, the
investigative authority may carry out additional investigative actions. They are usually used to verify
the information obtained during the questioning. When all these actions are completed, the
investigative authority presents the case to the prosecutor. The prosecutor checks the case for
procedural violations and if no such violations are found gives permission to the investigative authority
to present the investigation to the accused person. When all these steps are completed, the
investigative authority carries out the presentation of the investigation.??

The other case, in which the law obliges the authorities to inform the parents or the guardians, is when
the child is detained.?*

21 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauya Ha cbomeemcmeuemo Ha b6bsi2apckomo
3akoHodamesicmeo ¢ Aupexkmusa (EC) 2016/800 Ha Esponelickus napaameHm u Ha Ceeema om 11 mali 2016 200uHa
OMHOCHO MpouecyaanHume 2apaHyuu 3a 8eyama, KOUmo cd 3anod03peHu Uuau 068UHAEMU 8 PAMKUME HA HAKA3ames1Homo
npouszsodcmeo).

22 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
389.

23 Bulgaria, Criminal Procedure Code (HakaszamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021,
Articles 226 and 227.

24 Bulgaria, Criminal Procedure Code (HakazamesnHo-npouecyaneH kodekc), 29 April 2006, last amended 18 May 2021, Article
386.
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The draft amendments to the Criminal Procedure Code of November 2020 meant to complete the
transposition of the Directive (EU) 2016/800, envisaged the introduction of the right of the accused
child to have their parent, guardian or another person legally obliged to take care of them fully
informed about the rights of the child in the criminal proceedings. The draft also envisaged special
rules on when and how these persons must be informed. Instances where the information must be
provided to another appropriate adult were also regulated. These amendments, however, have not
yet been adopted.?

ii. Informing the holders of parental responsibility

Orally or by telephone In writing (including by official

summons)

Police 4 3
Judges and

3 prosecutors
prosecutors
Lawyers 5 1 (brochures), 1 (separate summons)
(Non-legal) specialists 6
Total by factor 15/20 8/20

Note: The table summarises the responses of the interviewees to the interview question ‘Is the person
having parental responsibility informed about the child’s rights as a suspect or accused person? If yes,
by whom and how?’, showing the number of interviewees from each group who said that, based on
their own experience, the persons having parental responsibility are (a) informed orally (including by
phone) and/or (b) in writing (including by official summons).

Interviewed police officers were unanimous that holders of parental responsibility must be informed
about the proceedings against their children as soon as they are suspected of committing a crime, and
by all means upon the child’s detention. Some mentioned also informing the director of the child’s
school. An officer from Sofia also mentioned that, in accordance with the law, parents and guardians
are also called in for the presentation of the investigative file to the accused child and their lawyer,
and have the right to make notes and objections. A police officer from Plovdiv said that parents are
informed what children are charged with, what their rights are, what procedures follow, and what
compulsory measures are taken against the child. The same officer also described questioning parents
as witnesses immediately after bringing charges against the child. The officer mentioned they have
had cases of parents having given up trying to reform their children and asking the police to do so.

Parents and guardians may be informed orally or by telephone and/or in writing by official summons.

Interviewed police interviewees mentioned different motivations to inform parents and guardians.
Among them are the fact that they are responsible for the child’s upbringing and education; gathering
further information about the child’s family, social and educational environment, including
information about possible influence by adults, reforming the child not to fall into illegal ways again,
etc.

25 Bulgaria, National Assembly (HapodHo cvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3aroHonpoexkm 3a usmeHeHue u donvaHeHue Ha HakazamenHo-npouecyanHus kodekc), 10 November 2020.
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Interviewed police interviewees could think of few grounds, if any, for parents and guardians not to
be informed. Only one officer from Sofia still thought that there are cases, in which only one of the
parents may be informed, if there is information that the other one can endanger the child’s safety.

Interviewed lawyers were unanimous that persons having parental responsibility are informed about
the rights of the accused child by the investigative authorities and the child’s lawyer. That is done
mostly orally, but also through brochures in some police stations and by official summons.

Like police officers, lawyers could think of no reasons not to inform the holder of parental
responsibility. Exceptions include children brought in only as witnesses or parents living abroad.

Interviewed prosecutors were unanimous that parents and guardians are always informed regardless
of any reasons not to inform them. A prosecutor from Sofia even said that in each case involving an
accused child, the first thing prosecutors do is to check if the parents are informed.

(Prosecutor, Bulgaria): “Our criminal procedure is very formal and we are obliged to call the
parent no matter what relationship they have with the child. The possibility not to notify the
parent is not in our legislation. That is why there is mandatory participation of a lawyer. For
example, if the accused child's parent does not live with them or has an adverse influence on
them, then the idea is for a qualified lawyer to protect the child, but we always call the
parents.”

»Hawuam npouyec e MHO20 hopmaneH u Hue cme OAbXHU Oa npu3osem podumens
He3asucuMo 0m mMoea 8 KAK8U OMHOoWeHUs ca ¢ 0ememo. BbamoxHocmma 0a He ce ygedomu
pooumenam A HAMA 8 HaWemo 3aKoHodamesicmeo. IMeHHO 3amoed e U 3a0baxcumenHama
3quwuma. Hanpumep, ako podumenam Ha 06BUHAEMUA He H(Uugee C Hez20 Uau My OKa3ed
Hebaa@20nMpuUAMHO 8aUAHUE, mMo2asa udeama e KeaauguyupaHuam adsokam 0a 20
3qu4Umaea, Ho Hue nNpusoeasame pooumesaume guHazu.”

(Prosecutor, Bulgaria): “There is no reason for parents not to be informed. Parents are always
notified. They are not notified only when they are deprived of parental rights. The case cannot
go from the prosecutor's office to the court if the parents are not notified. If we receive such
a case, we return it to the investigating authorities and tell them — notify the parents and then
send the case to us to proceed.”

»Hama ocHosaHus podumenume 0a He 6bO0am uUHGopmMupaHU. Podumenume 8uHaau ce
ysedomsasam. He ce ygedomsasam camo Ko2amo ca AulieHU om podumescku npasda. esomo
He mMoxce 0a mpbaHe oM MPOKypamypama KoM cb0a, Ko podumesnume He cd yseodoMeHU.
AKO Mosay4um makoea 0es0, Hue 20 epbluyame Ha pascaedsalume op2aHu U UM Kaseame —
ysedomeme podumesnume U moaasa usnpameme 0egA0mMO HA HAC, 3a 0a npodwaxcu
HamamuvK. “

Judges affirmed that informing the holders of parental responsibility is mandatory by law and no
grounds exist for not doing so. Nevertheless, as explicitly noted by a judge from Sofia, judges usually
get involved in the proceedings at a point, when it is impossible to check when, how and by whom the
parents of the accused child have been informed. One advantage of having the parents and guardians
informed, mentioned by a judge from Plovdiv, is that they could serve as ‘mediators’ in communicating
information to the child.

The only exception mentioned by judges and prosecutors is delaying the provision of information,
when there are reasons to believe that the parent or guardian is also involved in the criminal activity,
which may be done in cases of very serious crimes and only within the timeframe specified by the law.
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A few (non-legal) specialists were sceptical about the police informing holders of parental
responsibility. One specialist from Sofia and one from Plovdiv noted that in cases of 24-hour police
detention (not considered part of criminal proceedings), parents are advised to get in contact, or
actually get called, only on the following day when they are allowed to collect their children. Parents
are informed by police, mostly orally, but not always in a timely manner. Another specialist noted that
parents are usually informed but the information is not provided in an understandable way and how
much of it is actually understood often depends on parents’ capacity to comprehend and process such
information. Much of the information is given by the child’s lawyer, but the qualification and
specialisation of lawyers also differ. Three other specialists from Sofia affirmed that parents are
informed so that they can guarantee safeguarding children’s rights and a specialist from Plovdiv even
informs them personally.

Specialists could not think of any grounds for parents not to be informed, except for the delay in
providing information allowed by the law or cases where the parent has allegedly induced the child
towards illegal acts.

iii. Having a nominated/designated person informed

The law postulates for no additional persons to be informed about the proceedings against the
accused child. However, all police interviewees mentioned the cases where children live with
grandparents and other relatives. In those cases, those persons have to be informed, but the police
will continue to seek the parents as well. One officer from Plovdiv thought the obligations of police
‘end’ with informing one parent. It is then ‘a family matter’ whether and who that parent will inform.
The same officer added that child protection departments are informed if their intervention is needed
via further coordination meetings.

Like police officers, lawyers could not think of any other persons to be informed either, except for
grandparents if children live with them when their parents are abroad.

Only one case was mentioned by a judge where a child is living in an institution and the person
informed is the director of that institution. No support persons are envisaged in Bulgarian law.

Some (non-legal) specialists could not think of substitute persons to be informed either. Others
mentioned other relatives in the direct line or other persons with a parental function. One was
sceptical of the practical presence and participation of child protection services, although it was said
that they are informed and present social reports.

iv. Involvement of parents or designated persons in the criminal proceedings

The level of involvement of parents and guardians in the proceedings against children is assessed by
police as relatively high, especially in cases of a child’s first clash with the law. One officer from Sofia
mentioned parents’ level of involvement differ.

(Police officer, Bulgaria): “If one parent is informed, our obligation ends. Whether the parent
will inform the other parent, grandmother, grandfather, this is already family business.”

»AKO € UHGOPMUPAH pooumensam, 3a HaC GH2aXUMEHMBM NPUKAYEd. [1o-HamamuvK 0anu

i

podumensam we uHpopmupa opyaus podumes, 6aba, 3900, mosa seue e cemeliHa paboma.

According to lawyers, the degree of involvement of parents varies significantly, with only one lawyer
thinking that they cooperate to a large extent.

A prosecutor from Sofia noted that in most of their cases, the parents are very actively involved, while
a prosecutor from Plovdiv said they have witnessed only a few cases of active involvement on the part
of parents and many more cases of parents not being interested at all in what is going on with their
child. One judge from Sofia and one prosecutor from Sofia have witnessed an equal number of cases
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of very interested and totally disinterested parents (parents who attend the hearings and are
obviously worried about the situation of their child and parents who never show up and the child is
assisted only by a lawyer).

(Judge, Bulgaria): “By law, the role of these individuals is relatively passive. In practice, much
depends on the family situation. In cases of children who have committed a crime, but still
have a stable family environment, parents are usually present, even if they do not take any
part, but just sit on the side-lines. Children who do not have such a family come alone. There
are both cases, maybe 50:50 are the cases in which the parents are present and those in which
they are not.

,»30KOHO80 P0o1AMa HA Me3u AUUad e CpasHUMesHo NacusHa. Ha npakmuka mHo20 3a8ucu om
cemeliHama cumyayus. Jeyama, KoUumo ca u3sbpuwiuau npecmuvriseHue, Ho 8ce NaxK umam
HAKaKkea cmabunHa cemeliHa cpeda, podumenume obUKHOBEHO MpuUCbCMeam, Maka 0a He
83UMAM HAKAKBO y4yacmue, a camo 0a cedam omcmpaHu. Jeyama, Koumo HAMam maxkosa
cemelicmso, udsam camu. ima 2u u dseme xunomesu, moxce 6u 50:50 ca cayyaume, 8 Koumo
podumenume npucbcmsam, U me3u, 8 KOUMo He npucbcmsam.

Some specialists estimated the overall degree of participation of holders of parental responsibility is
not sufficient and they do not understand their role as the child’s representatives. Another specialist
continued that the involvement of parents is a major societal problem and parents are unable to deal
with children’s problems or communicate with them. Others thought the degree of inclusion of
parents is sufficient although sometimes for reasons like avoiding covering substantial damages. Some
noted that parents, although involved, may be confused about children’s rights.

c. Audio-visual recording of questioning and due verification of written records
i. Legal overview

In Bulgaria, Article 9 of Directive (EU) 2016/800 is not fully transposed.? There are no special rules on
the audio or video recording of questionings of accused children. There are general rules that apply to
the recording of all questionings regardless of the age of the questioned person and their role in the
proceedings (accused persons, witnesses, etc.). Audio or video recording of the questioning can be
done upon request of the questioned person or upon decision of the prosecutor or the investigative
authority. However, the right to request audio or video recording is not included in the list of
procedural rights of accused persons.”” Because of that, the prosecutor and the investigative
authorities are not obliged to inform the accused person about that option and can reject their request
for recording, if such is made.”® Questionings can be recorded only in their entirety. It is forbidden to
record only part of the questioning or to repeat part of the questioning solely for the purpose of
recording it. After the end of the questioning the record must be played in full to the questioned
person. After that the questioned person must be provided with the opportunity to give additional

26 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvouemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauua Ha cvomeemcmeuemo Ha 6ba2apcKkomo
3akoHodamesicmeo ¢ Aupexkmusa (EC) 2016/800 Ha Esponelickus napaameHm u Ha Ceeema om 11 mali 2016 200uHa
OMHOCHO NpoyecyasnHume 2apaHyuU 3a 0eyama, Koumo ca 3anodo3peHu uau 068UHAEMU 8 PAMKUME HA HAKA3amesHomo
npou3zeodcmeo).

27 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
55.

28 Bulgaria, Criminal Procedure Code (HakazamesnHo-npouecyaneH kodekc), 29 April 2006, last amended 18 May 2021, Article
219.
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explanations, which must also be recorded. The recording must end with a statement of the
questioned person confirming that what was said was correctly reflected.?®

The draft amendments to the Criminal Procedure Code of November 2020, meant to complete the
transposition of the Directive (EU) 2016/800, envisaged special rules for the recording of questionings
of children. According to these rules, audio and video recording of questionings is mandatory in all
cases when the child is detained in custody or accused of a crime punishable by not less than 10 years
of imprisonment, unless they are accompanied during the questioning not only by their lawyer but
also by an appropriate professional (psychologist, medical doctor, pedagogue, etc.). These
amendments, however, have not yet been adopted.*

ii. Implementation in practice

Interviewed police officers had generally not encountered audio and video recordings of accused
children’s questionings. One officer from Sofia thought this option is rarely used, although it is
recommended by psychologists to certify how the questioning is conducted. Moreover, according to
the same officer, a recording will spare the children the psychological strain of multiple questionings.
A police officer from Plovdiv mentioned that recordings may be done in the so-called blue rooms (with
child friendly environment), but they have not encountered accused children being questioned in such
rooms. As of 2020, a total of 40 blue rooms were opened across the territory of the country. However,
there is no available information about the actual use in practice of these premises and the number
of children questioned in them.3!

(Police officer, Bulgaria): “There is an option for recording in the Criminal Procedure Code,
but it is used very rarely. And recordings of children’s questionings are one of the
recommendations given by psychologists, because they can be used to certify what happened
at the interview, besides the minutes, and to certify how the questioning was conducted,
because a recording would include everything that happened during the questioning. And you
would avoid a new questioning if some claims arise, since questionings of children should be
kept to a minimum to spare them the psychological strain.”

»MMma markasa npedsudeHa 8 HITK 8b3MOXHOCM 30 3aMUC, HO Coped MeH MHO020 PAOKO ce
u3nos3ea. A uHaye mosa e edHa om fpenopwvKUmMe, Koumo ce 0asam om fcuUxos03u, 0a ce
nosa3e8am 3anucu npu pasnumu Ha deua, 3a 0a ce U3rosa38a 3anucbm Kamo yoocmosepasaulo
cpedcmeo oceeH MPomoKona, 0a ce yoocmosepu Ha4YuHbM, No Kolimo e nposedeH camuam
pasnum, muli KAMO Mo Mo3uU HAYUH ce (hUKCUPA 8CUYKO, KOEMO Ce C/1y4Y8d M0 8peme Ha CaMus
pasnum. W ce uzbseea HO8 pa3numM, GKO 8b3HUKHAM HAKOGKBU MpemeHyuu, mbvli Kamo
pasnumume HA HeMmb/AHOAEMHU U MasosaemHuU caedsa 0a ce caedam 00 MuHuUmaseH 6pol, 3a
da ce wadu ncuxukama um.

Interviewed lawyers unanimously affirmed that audio and video recordings are not done. One lawyer
mentioned recordings done during court hearings, while another said they have heard of recordings
being made by investigative authorities, but they have not personally witnessed such interviews. None
of the interviewed lawyers have requested a recording of their client’s questioning, nor have they
advised their clients to request such a recording themselves.

29 Bulgaria, Criminal Procedure Code (HakazamesnHo-npouecyaneH kodekc), 29 April 2006, last amended 18 May 2021,
Articles 238-240.

30 Bulgaria, National Assembly (HapodHo cvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3akoHOMpoekm 3a usmeHeHue u donvaHeHUe Ha HakazamesHo-npouecyasnHus kooekc), 10 November 2020.

31 Konstantinova, M. (2021), ‘Every child has the right to be questioned in a blue room’ (‘Bcako deme uma npaso Ha paznum
8 cuHsA cmas’), News.bg, 7 March 2021.
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Judicial interviewees gave few practical examples of audio and video recordings, but a prosecutor from
Sofia was convinced that if a recording is requested by the parties (the child or their lawyer) such an
option will be provided. A judge from Plovdiv has had a case of a questioning and a court hearing being
filmed, but noted it is quite difficult both consent-wise and logistically. They affirmed audio-visual
recordings (of investigative actions or court hearings) are occasionally made, but this is not a
widespread practice, because of the complicated procedure.

(Judge, Bulgaria): “We had a case of a video recording of the questioning. We also had a case
where the court hearing itself was filmed. But it must be with the consent of the person. And
the video recording procedure itself is not simple, because this thing has to be recorded on a
magnetic carrier, the persons have to certify that things are ok, this action is quite demanding
for the court and the pre-trial authorities, because there has to be full agreement with the
parties.”

»Nmaxme cayyali Ha sudeosanuc Ha daeaHemo Ha obsacHeHuUA. manu cme cayqali U camomo
cb0ebHo 3acedaHue 0a ce 3acHema. Ho mpsabesa da e cbe cvenacuemo Ha auyemo. Y camama
npouedypa Mo eudeo 3acHEMaHemo He e fpocmd, 3aujomo moea Heuwjo mpsabea da ce
3gnuwe Ha mMazHumeH Hocumes, Auuama mpsabea 0a yoocmogepsAm 4ye ca OK Hewama,
docma e aHeaXupaujo 3a cb0a U 30 opeaHume Ha 00cbO0ebHomo npou3soocmseo moea
delicmsue, 3aujomo mpsabea 0a UMa MbsAHA CbaaAAcy8aHOCM CbC cmpaHume.

(Non-legal) specialists hardly knew of recordings being done. They used the occasion to express
various criticisms towards the police. One is that police officers do not want to become vulnerable for
procedural violations they may have committed during the questioning. Only one specialist from Sofia
noted that audio recordings are done of questionings of children during the trial phase for facilitating
the work of court secretaries, and by forensic psychologists for their assessments.

d. Discussion of findings

The general obligation of investigative authorities (the police) to inform both children and their
parents about procedural rights seems to be complied with. However, several problems have been
identified, which lessen the degree of compliance.

Firstly, the informal ‘talks’” and ‘preliminary checks’, for which children are often called in first, often
take place without giving any information. Children are sometimes even detained for several hours
before lawyers (or parents) are notified. They are questioned ‘informally’ to elicit information about
possible crimes without being informed about and enabled to benefit from their rights. Notification
surely happens upon bringing charges against the child. However, even afterwards, written forms and
(formalistic) oral explanations are usually provided, practically treating children in the same manner
as adults.

Information about the general conduct of proceedings is rarely provided and, in the absence of explicit
legal obligation, is left entirely within the discretion of authorities. Thus, children may get confused
about what is going to happen to them and what rights do they have.

The level of understanding of the provided information varies depending on the child’s age and
maturity. Fear and absence of a trusted adult are also factors contributing to the lack of
understanding. Few good practices have been outlined in the area, with most practitioners admitting
they usually resort to talking to children and asking about their feedback.

Informing holders of parental responsibility is mandatory, but is also hampered by the ‘talks’ held with
the children as well as by the parents’ low level of understanding and lack of interest. No substitute
persons can be informed, and Bulgarian law does not formally recognise support persons. The level of
involvement of parents varies, ranging from active participation to total lack of interest in the
proceedings.
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Audio and video recordings of questionings and hearings are done very rarely, because they are not
mandatory, the authorities are not obliged to inform the accused person about that option and there
are practical difficulties in organising and implementing such recordings.

C.4 The rights to be assisted by a lawyer and legal aid
a. Legal overview

In Bulgaria, Article 6 and Article 18 of Directive (EU) 2016/800 are fully transposed.3? According to the
law, when the accused person is a child the participation of a lawyer is mandatory.3* Unlike other cases
of mandatory participation of a lawyer (e.g., when the accused person does not speak Bulgarian),
accused children cannot refuse to have a lawyer.3* Free legal aid is available to all accused children
who do not have a lawyer hired by their parents or guardians. In such cases, the lawyer is paid by the
state according to the legal aid legislation and appointed by the investigative authority.3”

Within the framework of criminal proceedings, the lawyer can participate from the moment of the
accused person’s detention or from the moment they are charged.?® Outside criminal proceedings,
children can also be accompanied by a lawyer and have the right to free legal aid each time when they
get in contact with a public authority, including the police.?”

According to studies, the current legal framework of legal aid of accused children does not provide
guarantees for the quality of the assistance (the special training of lawyers). No guarantees are present
either for the holding of preliminary meeting between the child and the lawyer, or for the right of the
child to choose the lawyer, or to request the appointed lawyer to be replaced with another one.®

b. Assistance by a lawyer and legal aid

The opinion of all interviewees was largely influenced by the legal provisions on the mandatory nature
of accused children’s defence.

All police interviewees confirmed that children can be assisted by a lawyer at all stages and actions
of the criminal proceedings against them. Children have the right to a lawyer already at the moment
of their detention and by all means upon bringing charges against them. No valid procedural action
can be taken against the child within criminal proceedings without the participation of a lawyer.
Children’s lawyers are either hired by parents or appointed by the state. Information about the right
to a lawyer and to legal aid is given under the general regime for informing children about procedural
rights.

32 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabsauua Ha cvomeemcmeuemo Ha 6ba2apcKkomo
3akoHodamescmeo ¢ Aupexkmusa (EC) 2016/800 Ha Esponelickus napaameHm u Ha Cveema om 11 mali 2016 200uHa
OMHOCHO NpoyecyasnHume 2apaHyuU 3a 0eyama, Koumo ca 3anodo3peHu uau 068uUHAeMU 8 PAMKUME HA HaKA3ameaHomo
npou3zeodcmeo).

33 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
94,

34 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
96.

35 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
94.

36 Bulgaria, Criminal Procedure Code (HakasamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
97.

37 Bulgaria, Child Protection Act (3axoH 3a 3akpusa Ha dememo), 13 June 2000, last amended 20 November 2020, Article 15.
38 Fartunova, D. (2014), Analysis of the legal framework of the terms and conditions for placement of children in closed
institutions in Bulgaria (AHa/iU3 Ha pasHama pamka Ha pedd U yca08UAMA 30 HACMAHABAHE HA 0eud 8 3ameopeHu
uHcmumyuuu 8 bvazapus), Sofia, Bulgarian Helsinki Committee.
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Differing opinions arose as to whether children must have lawyers if called only as witnesses.
According to one officer from Sofia and two from Plovdiv, in those cases authorities are only bound to
allow a lawyer to consult the child on questions, which would incriminate them or their relatives.
Another officer from Sofia, however, said that the police make every effort to secure the presence of
a lawyer even though defence is not obligatory before the formal bringing of charges.

(Police officer, Bulgaria): “If the child is called as a witness, there is no requirement to call a
lawyer. They only have the right to consult a lawyer at any time, but only when answering
guestions, which would incriminate them or their relatives. There is no harm in appearing with
a hired lawyer, but whether the lawyer would be allowed at the questioning is within the
discretion of the investigative authority, because the lawyer is only present to consult on the
issues | mentioned.”

»AKO 0ememo ce 8UKa Kamo ceudemes, HAMA MAKO8A U3UCKBAHe 0a uma adeokam. Vima
Camo npaso 0a ce KOHCYaAMuUpa ¢ ad8oKam o 8CAKO 8peme, HO CaMo npu omaosopume Ha
8B1POCU, KOUMO BUXa yAUYUAU He20 UAu He2osu bU3KU 8 U38bPWBAHE HA pecmuiiaeHue.
He npeuu 0a ce A8U C ymbaHOMOWEH ad08oKam, Ho 0aau mol we 6voe donycHam 0Oa
ApUCLCMBA HA CAMUA Pa3fum e oCcmaeeHo HA NpeueHKama Ha pa3caedsawjus OpaaH,
3qWjomo yyacmuemo My ce c8exc0d camo 00 KOHCYyaAMupaHemo rno 8wvrpocume, KOUmMo
crnomeHax.”

As for challenges in ensuring lawyers to accused children, according to an officer from Plovdiv, police
cannot possibly know whether the duty state-appointed lawyer appearing at proceedings is
specialised in such types of cases. In most cases, however, lawyers act with professionalism, explain
to children the procedures in an understandable manner, and consult them on their rights. The same
interviewee has encountered unprofessional attitudes by lawyers, but not in cases against children.

Interviewed lawyers affirmed that defence by a lawyer is obligatory for accused children and no valid
procedural actions can take place without the presence of a lawyer. Children are informed of that right
both in writing and orally most often upon the bringing of charges against them, when lawyers are
involved as well. Some lawyers expressly mentioned that defence is obligatory also when the child is
called as a witness, if some of their answers would incriminate them or their close ones. However, in
practice lawyers are rarely called to questionings of witnesses. A lawyer from Plovdiv noted that a
lawyer must join the proceedings from the moment the child is detained.

Lawyers outlined several challenges in the legal representation of children. One lawyer from Sofia
pointed out to the legal norms envisaging lighter criminal responsibility, if the crime has been
committed due to passion and frivolity (yeneueHue u nekomucnue). This is a psychological issue, not a
legal one, so criminal responsibility is based on the assessment of a non-legal issue. Two lawyers from
Sofia pointed to the lack of specialisation of lawyers, and of other authorities, to work with accused
children. Another problem is the psychological immaturity of children, such as in cases of conflicts
among them. Thoughts were expressed about the quality of state-appointed legal aid as well, and the
(inappropriate) links between state-appointed lawyers and the police.

(Lawyer, Bulgaria): “In the worst case, the so-called state-appointed lawyers sit at the café
besides the police station and the investigator, with whom they are friends or relatives, calls
to appoint them.”

LJlowiusam eapuaHm e cmoam maka HapeyeHume cayxcebHu adsokamu 8 KageHemo 00
palioHHOMo u eu 8UKa pascsaedsawuam, Kolimo um e uau poOHUHA unu npusmen.”
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One lawyer from Plovdiv reiterated their criticism about the manipulative use of informal ‘talks” with
the children and their written explanations done without a lawyer, for which officers later testify.
According to the same lawyer, the explanations are always attached to the case file and usually contain
confessions, which prove the charges long before the lawyer appears.

(Lawyer, Bulgaria): “We do make a distinction between a ‘talk’ and a questioning. The so-
called talk is practically a questioning, it is demagogical to call this questioning a talk, whereas
it is then reproduced by the police officer as a witness.”

,Hanu npasum pasnuxka mexcdy ,,6eceda” u paznum. Taka HapeyeHama beceda Ha NPAKMUKA
cu e paznum, Yyucma demaaozus e 0a Hapu4ame mo3u pasnum beceda, KoAmMo enocaedcmsue
busa ev3npoussedeHa om roauuelicKus cayxumesn 8 KAYecmesomo my Ha caudemen.”

According to a lawyer from Sofia, a similar problem exists at the stage of police detention, which is
not considered part of criminal proceedings. During police detention, which lasts up to 24 hours, there
are cases where children are not assisted by a lawyer. At this stage, children are sometimes questioned
in the absence of a lawyer, which, according to the interviewee, is a problem, although the results of
such a questioning cannot be used in the course of the proceedings.

(Lawyer, Bulgaria): “The problem comes from the police detention, which is not part of the
criminal proceedings and there is no notification and appointment of a lawyer within these 24
hours, during which explanations can be taken and informal talks can be held.”

,o-ckopo npobaemvm udsa om noaAuuelickomo 3a0bpPHaHe, KOemo He € 8 pamMKume Ha
HOKaQ3amesnHOMO Mpou38o0cmMeo U HAMA ysedomAsaHe U onpedenaHe HA 30WUMHUK 8
pamkume Ha me3su 24 yaca, 8 Koumo mo2am 0a ce cHemam o0bACHeHUsA U 0a ce nposexoam
b6ecedu.”

Judicial interviewees unanimously thought that the mandatory participation of a lawyer, provided by
law, is the most important guarantee for the right of children to be assisted by a lawyer. If children do
not have a lawyer, or cannot afford one, they get a state-appointed lawyer.

(Prosecutor, Bulgaria): “There are definitely no instances where the child is not assisted by a
lawyer. Everyone knows from the investigating police that the participation of a lawyer is
obligatory for any action that is undertaken regarding the accused child.”

,KamezopuyHo Hama cayuau, 8 Koumo dememo 0a HAMa adsokam. Om pascaedsauwjume
noauYau 8ceKkuU 3Hae, 4e yyacmuemo Ha a080Kam e 3a0baxcumesiHo KaK8omo u delicmaue 0a
ce U38bplisa No omHoweHue Ha 068UHAEeMUSA HembaHonemeH. “

Children cannot renounce defence either. One judge could not say how informed children are of that
right at the pre-trial stage, another one said they are informed from the moment of formal charges.
During the trial, the participation of a lawyer is definitely obligatory. A judge from Plovdiv affirmed
that once the person is identified and it becomes clear that they are under 18 years of age, the
mandatory participation of a lawyer is always observed.

Some (non-legal) specialists continued with their criticism towards police practices. One claim was
that (poorly specialised) state-appointed lawyers are often called in, and only when formal charges
are brought against the child. This is much later than the child’s first (informal) questioning, where
officers may manipulatively claim they will be witnesses to one another before the court and thus give
the extracted information the value of evidence. Others combined criticisms towards police with such
towards lawyers. One specialist said lawyers join only when it is ‘clear’ that there will be formal
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proceedings. Parents do not really trust state-appointed lawyers thinking that they may be part of the
‘system’. Hired lawyers, on the other hand, tend to prolong proceedings and appear more times
before the court (to increase their pay), which is often painful for the accused child. Accused children
often change their lawyers, and cases with accused children are not really ‘desired’ neither by the
hired lawyers nor by the state-appointed ones.

(Non-legal specialist, Bulgaria): “Police may well say that they do not need a lawyer, that they
are only going to talk and that it is a procedure under the police law and not a criminal case,
that They have seen them doing something and they should just clarify. During the so-called
checks, | don’t know how they formulate that under the law, children say that one policeman
says the other policeman will be a witness and the talk will acquire procedural value. Children
tell that as a story, they do not understand that this is wrong, that this is done to scare and
manipulate them.”

,onuyaume ca cnocobHu 0a Kaxcam, 4e He uM mpsabea adB8oKaAm, Yye CAMO Heuwo e
paszosapam u 4Ye e no 3akoHa 3a MBP, a He Haka3amesHo 0es1o, Ye ca 2o sudesu, Ye npasu
Hewoo, U Ye mpsabea 0a paszsacHAM obcmosmesncmeama. 1o epeme HaO Maka HapeYeHama
MPOBEPKA, He 3HAM KAK 20 0hopMAm MoYHo, eyama Ka3sam, Ye noauyasam um Kas3ed, 4ye
Opyausam noauyatli we my cmaHe caudemesi, U maka pasnumsm uje npudobue npouecyanHa
cmoliHocm. Ho deuyama 2o paszkazeam Kamo eOHa UCmMopus, me He pazbupam, ye moea e
HepeOHo, Ye e MaHunyaAupaHe u crnaawesaHe.”

(Non-legal specialist, Bulgaria): “l am sorry to say that, but lawyers often look at cases through
the lens of their own interest, not the interest of the client. We have often encountered efforts
to prolong proceedings, to have more appearances and to get higher honorarium. This is not
well regulated. | am speaking of hired lawyers here, where each appearance is paid separately
so they look for options to prolong proceedings and this is very painful for a child who has
committed a crime.”

,A0B0KaMuUmMe, coxcana8am 04 20 Kaxa, 2nedam Ha desama npe3 cobcmeeHus cu UHMepec,
a He fpe3 UHmepeca Ha KaueHma. Yecmo cme ce cbabckeanu ¢ moea 0a ce npomaka, 0a uma
rnogeye A858aHUs, 30 0d Ce 83emMa XOHOPAP, MAKA 4Ye CU MUC/ISA, Ye mosed He e MHo20 0obpe
peaynupaHo. Foeops 3a Haemume a080KaMU — 8CAKO e0HO ABABAHE ce 3aMaAauid, MbpPcam ce
8apuaHmu 0a ce yOba¥Uu, d mMosd € MHO20 MbYyumesnHO 3a eOHO Oeme, U38bPUWUMO
npecmdvrnaerue.”

Other specialists were positive that authorities observe children’s right to a lawyer, because defence
of children is obligatory for all procedural actions. Most interviewed specialists were convinced that
lawyers enter the proceedings from the moment charges are brought against the child.

c. Effective participation of a lawyer

Informing accused children about Participate actively in criminal
their rights proceedings against accused children
Police 2 4
Jud d
uages an 3 prosecutors, 2 judges
prosecutors
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Lawyers 1 5

(Non-legal) specialists 1 5

Total by factor 4/20 19/20

Note: The table summarises the responses of the interviewees to the interview question ‘What do you
understand by the term “effective participation of a lawyer” in the context of criminal proceedings
against children?’, showing the number of interviewees from each group who said that, based on their
own experience, effective participation includes (a) informing the children about their rights and/or (b)
participating actively in the proceedings.

Police interviewees tackled different aspects of lawyers’ effective participation in proceedings against
accused children. For most, effective participation means informing children about their rights and
participating actively in every procedural action.

Police officers also mentioned different dimensions of the quality of legal assistance, and comparisons
were made between hired and state-appointed lawyers. One officer from Sofia talked of very rare
cases where police officers themselves see that the lawyer is unable or unwilling to provide assistance
properly. State-appointed lawyers prove themselves unable to defend the children more often than
hired ones. In contrast, two officers from Plovdiv mentioned that, in cases against children, lawyers
are usually interested and caring.

(Police officer, Bulgaria): “Apart from going with the child everywhere, to all investigative
actions, effective participation also means to clarify whatever the child has not understood,
or the police has skipped, to clarify to parents what follows within the criminal proceedings,
and even give advice to the child, if you wish. | have personally heard a lawyer telling a child
they should not continue this way, that this is their first criminal act and they shouldn’t allow
such in the future. We are all humans and, when we see that it is a child, everybody somehow
gets involved. Especially if it is a first time. | have never encountered a formalistic presence by
a lawyer, when it comes to children.”

,,Oc8eH 0d npucbcmea ¢ Heao HascAKbvOe, Mo 8CUYKU NpoyecyanHu delicmeus, echekmusHomo
y4acmue 03Ha4aeda cbuUjo 0a My passacHABA M0O8d, Koemo He e pa3bpas, uau Koemo HAKol om
HaC e fponycHas, PA3ACHABA U HA pooumesiume KAKeo credsa Mo HaKa3amesaHomo
npouszsodcmeo, 0asa cbeemu Ha 0ememo, ako wieme. A3 AUYHO CbM 4Yysana adsokam 0a
dasa cvbeemu Ha dememo, ye mo He mpsbea 0a NPoObAMABA 10 MO3U HAYUH, Ye M0o8a My e
Mbpsa NpoAsa U 0aHO 0a HAMA HAMAMbK MAKU8d. BCUYKU CMe Xopa U, Ko2amo ce 8udu, 4e
moea e deme, 8CEKU MO HAKAKBE HAYUH e cbrpu4dacmeH. OcobeHo Koeamo e 3d Nbpsu Mbm.
He cbm cpewana 6e30ywHO npucbcmaue Ha a080Kam, Ko2amo cmasd 8brpoc 3a deua.

According to a prosecutor from Sofia, lawyers can and must participate in all stages of the proceedings.
According to a judge from Sofia, when the accused person is a child, their lawyers have a more
protective attitude and explain more. The lawyers of accused children more often advise them what
to say, if they are not sure. As a judge, the interviewee has often given breaks during hearings to allow
the accused child and the lawyer to go outside the court room and talk in private. If the security guards
have objected against the child leaving the court room (usually when the child is a detainee), the
interviewee has even asked the other persons present at the hearing to leave, so that the child can
talk to their lawyer inside the court room.

Although one (non-legal) specialist could not elaborate on the meaning of lawyers’ effective
participation, others outlined different aspects. All agreed that lawyers can effectively participate in
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all investigative actions. In the opinion of a specialist from Sofia, lawyers must be able to guarantee
the children’s rights within the proceedings and make clear that the alleged perpetrator is a child.
According to others, a lawyer must ensure in the best way the interests of the accused. A specialist
from Plovdiv said that the effective lawyer must be a person who the children and their families trust
and rely upon, without changes throughout the proceedings.

Interviewed lawyers emphasised on lawyers being able to acquaint themselves with all case materials
and have effective access and contact with the accused child. Correct information, facilitation of
guestionings by specialists and access to assistance by a lawyer are also key to the child’s interests. A
lawyer from Sofia talked about the necessary qualifications by the lawyer and ensuring resources for
good legal assistance, such as interpreters for the meetings with the lawyers. The additional expertise
needed for assisting children with mental disabilities or dependencies was also mentioned. A lawyer
from Plovdiv summarised that the lawyer must just ‘do their job’, which is to consult on and explain
the rights. A lawyer from Sofia elaborated further that ‘effective participation of a lawyer’ includes
holding a preliminary conversation with the accused child, accompanying the child at all procedural
actions, in which they are involved, advising the child whether or not to respond to questions by the
police (especially at the early stages of the proceedings, where the police has not yet presented to the
accused child the evidence they have collected so far).

Interviewed lawyers unanimously affirmed they can participate effectively in all procedural actions.

d. Communication with the child and other important aspects when defending and assisting
a child who is suspected or accused of a crime

Interviewed lawyers outlined a number of aspects of communicating with the accused children. A
lawyer from Sofia mentioned cases of children feeling completely invincible and continuing doing
illegal acts after the lawyer has managed to get them an acquittal, often due to procedural violations
or leniency by the judge. Thus, according to the same lawyer, the most important aspect of
communicating with the child is to establish a close and friendly relationship while continuing to
behave like an adult. Another important aspect is the attitude of authorities, who may show differing
degrees of specialisation or sympathy. However, they are usually harsh on children with previous
clashes with the law.

(Lawyer, Bulgaria): “With children we have a psychological specificity: they get away from the
situation, get an acquittal, but you know they are guilty, while in their head it is like ‘I got away
with it, nobody can touch me anymore’ and they continue with this way of life and activity.
So, | try to say ‘My dear, you were lucky because somebody just did not do their job right or
the judge was lenient and acquitted you so that you can continue school, but you were guilty

v

and next time you won’t be able to get away’.

,pu deyama e Opyea rncuxonozudyeckama ocobeHocm — moli u3nu3sa, Hanpumep, om
cumyayusama, onpasdasam 20, U Mmu 3HAelW, Ye e BUHOBEH, 0 8 HE208aMd 2/148d e ,,emo MyK
ce U3MBKHAX, 3Ha4YuU HUKOU He Moxce 0a Me 3aKaya”, u npoobsaxasam eOHa maKkasa oeliHocm
u yusom 0a cu 8odam. U com ce onumean 0a my Kaxca ,MomuyeHuye, umauwe Kocmem,
3auiomo HAKoll no eepuzama He cu e c8bpwua pabomama uau cvOuaAMa mu eqe3e 8
nosoXeHuUemo U me onpasda camo U camo 0a He me U3KAYAam om yyuauuie, Ho mu cu cu

"«

BUHOBEH U cnedeauwﬂ nom we 2o omHecew .

A lawyer from Sofia emphasised the role of trust to communicate with the child adequately and
doubted the level of trust state-appointed lawyers can build. Another lawyer continued this line by
noting the importance of listening to the child’s every word which may help their defence. A lawyer
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from Sofia highlighted as the most important aspect in providing legal assistance to accused children
the provision of information in an understandable manner. Another issue, pointed out by a lawyer
from Sofia, is the assessment of children’s individual characteristics. Lawyers must be able to
determine whether they can handle the child’s defence by themselves or additional expertise is
needed. A lawyer from Plovdiv reiterated that children with mental disabilities present a particular
challenge in communication.

e. Confidential and private consultations and meetings

Interviewed police officers were unanimous that children always have the right to confidential and
private consultations with their lawyer, especially children deprived of their liberty.

Lawyers affirmed children deprived of their liberty are always able to consult their lawyer privately
and confidentially. A lawyer from Plovdiv noted that COVID-19 restrictions have posed a lot of
challenges relating to communicating in private and confidentially, with phone lines and glass screens
used for the communication between lawyers and accused persons, which, according to a lawyer from
Sofia, does not sufficiently safeguard the privacy of the communication, because there are no
guarantees that the conversations are not recorded.

(Lawyer, Bulgaria): “Meetings in private take place depending on the conditions available at
the detention facility, usually through a glass and telephone connection. It is clear to everyone
that with this phone system it is not certain that no recordings are made.”

»Cpewume Hacame ce ocblWECMBa8aM MpPU 8b3IMOXCHOCMUME, KOUMO UMA CbOMB8emMHUAM
apecm, 06UKHOBEHO Npe3 CMBbK/AO U mesne@oOHHA 8pb3KA. Ha 8CuvKu e ACHO, Yye npu masu
cucmema ripe3 menedoH He e CUeypHO, Ye He ce npasam 3anucu.”

The availability of confidential consultations was also affirmed by all interviewed prosecutors.
According to a prosecutor from Sofia, the lawyer can visit the detained child at any time in accordance
with the internal rules and visiting hours of the detention facility. During these visits the children are
allowed to meet their lawyer in private. The lawyer is always allowed to consult the child in private,
even during ongoing investigative actions. Judges did not have direct observations to what extent
accused children deprived of their liberty are allowed to consult their lawyer.

The only (non-legal) specialist, who has worked with children deprived of their liberty, confirmed they
are able to consult their lawyers confidentially and privately.

f. Cooperation with the child’s holder of parental responsibility

Interviewed lawyers outlined a few aspects of communicating with the accused children’s parents. A
lawyer from Sofia mentioned cases of parents giving up on trying to help the child and letting them
have a state-appointed lawyer. Parents also have contrasting feelings about the dimensions of what
the child has done.

Another lawyer from Sofia presented the interesting case of a 16-year-old child, who wanted to have
a state-appointed lawyer and to admit possession of drug substances. However, the parents preferred
to hire a lawyer and to avoid admission by all means. The case, according to the lawyer, is indicative
in that neither the law nor the authorities have an answer whose wish must be prioritised in such
cases: the one of the children or the one of their parents, who are representing the child’s interests.

g. Discussion of findings
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The findings related to the right to a lawyer are heavily influenced by the mandatory nature of defence
of children who are formally charged in the criminal procedure. No investigative action or hearing can
take place without the presence of a lawyer. If the child cannot afford a lawyer of their choice, they
always get a state-appointed lawyer. Lawyers are allowed, and in principle participate actively, in each
procedural action. Children can always communicate with their lawyers confidentially and in private.

Fewer practical problems were reported compared to other procedural rights. One recurring issue is
the practice of the police in holding informal ‘talks’” with children without the presence of a lawyer. In
contrast to most other interviewees, one (non-legal) specialist expressed a lot of criticism towards
hired lawyers for seeking to prolong proceedings in order to obtain higher remuneration. The good
faith, competence and specialisation of state-appointed lawyers was put in doubt by a number of
interviewees from across the different categories.

Effective participation by lawyers is defined by effective participation in all procedural actions, regular
communication with and provision of information to children (and their parents), and protection of
the child’s rights and interests.

Some interesting psychological aspects of the communication between lawyers, children, and their
parents were outlined. Those include the overall frustration of children and parents from getting in
contact with the criminal justice system, the psychological reaction of children to acquittal sentences,
and the occasional contradictions between the will of children and their parents.

C.5 The right to an individual assessment
a. Legal overview

In Bulgaria, Article 7 of Directive (EU) 2016/800 is not fully transposed.®® The right of the accused child
to individual assessment is fairly limited. It consists of the obligation of the criminal justice authorities
to collect evidence about the accused person’s education, and about the environment and conditions
in which they live. Evidence is also collected as to whether the crime has been committed under the
influence of adults.*® The law also authorises the criminal justice authorities to request the
performance of a forensic psychiatric and/or psychological examination of the accused person. This is
done when it is necessary to check whether the maturity of the child corresponds to their age. Such
an assessment is mandatory only when there is uncertainty as to whether the person is capable of
bearing criminal liability (i.e., whether the child has understood the nature and importance of their
actions and has been able to control them).*

The draft amendments to the Criminal Procedure Code of November 2020, meant to complete the
transposition of the Directive (EU) 2016/800, envisaged the introduction of the right to individual

39 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvOuemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabsauua Ha cvomeemcmeuemo Ha 6ba2apcKkomo
3akoHodamesncmeo ¢ Aupexkmusa (EC) 2016/800 Ha Esponelickus napaameHm u Ha Cveeema om 11 maii 2016 200uHa
OMHOCHO NpoyecyasaHume 2apaHyuU 3a 0eyama, KOUmo ca 3anodo3peHu uau 068uHAEeMU 8 PAMKUME HA HAKA3ameaHomo
npouszsodcmeo).

40 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
387.

41 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
144. For the rules and procedure for conducting psychiatric and psychological expert assessments, see Bulgaria, Ordinance
Ne 2 of 26 October 2011 on the terms and conditions for carrying out forensic, forensic psychiatric and forensic psychological
examinations, including the payment of the costs of medical establishments (Hapedba Ne 2 om 26 okmomepu 2011 2. 3a
yca08usma U pedd 3ad U38bpwedHe HA CbO0ebHOMeOUYUHCKUMe, cb0ebHoncuxuampuyHume U cb0ebHOoncuxoan02udHUme
eKcrnepmusu, 8KAYUMENHO U 3d 3aMAaUdHemo Ha pasxodume Ha se4yebHume 3agedeHus).
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assessment and a procedure for its performance. These amendments, however, have not yet been
adopted.*?

b. Individual assessment and exceptions in practice

Forensic
. Character
psychological reference by
and./or. children’s (Extended) social Other
psychiatric . report
pedagogical
expert .
units
assessment
Police 3 4
1 prosecutor
(reference from
the police officer
responsible for
Judges and 3 prosecutors, 2 | 2 prosecutors, 1 1 iudge the
prosecutors judges judge judg neighbourhood)
1 prosecutor
(reference from
the child’s
school)
Lawyers 5 1
1 (specialised
(Non.—le.gal) 2 1 3 risk assessment
specialists .
instruments)
Total by factor 15/20 9/20 4/20 3/20

Note: The table summarises the responses of the interviewees to the interview question ‘Do specialised
experts assess the individual characteristics and situation of children suspected or accused of
committing a criminal offence? If so, who specifically is conducting such an individual needs
assessment, what does it include and at which stage of the proceedings is it usually conducted?’,
showing the number of interviewees from each group who said that, based on their own experience,
the individual characteristics and situation of children are assessed (a) forensic psychological and/or
psychiatric expert assessment, (b) character reference by children’s pedagogical units, (c) social report
(including extended reports), and/or (d) other means.

In the absence of specific provisions, obliging authorities to conduct an independent individual
assessment of the accused child, the interviewees elaborated on different tools used during the
proceedings to collect information about the child.

The obligatory forensic psychological and/or psychiatric assessment of accused children was the
most often mentioned tool. It is done upon the launch of proceedings or even before charges are
brought, when just an allegation is present. It aims to establish whether the act has been done by the

42 Bulgaria, National Assembly (HapooHo cwvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3akoHonpoekm 3a usmeHeHue u donvaHeHue Ha HakazamesnHo-npouecyanHus kodekc), 10 November 2020.
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child due to passion and frivolity (yeneueHue u nekomucnue) and to delimit their criminal
responsibility. In practice, it consists of psychologists and psychiatrists talking to the child in private
and administering tests. The information gathered concerns the child’s social and family environment
and dynamics, school, etc. According to a police officer from Plovdiv, the assessment of the family
environment, which is part of the psychological and/or psychiatric assessment, starts from the very
pregnancy of the mother (whether there were complications during pregnancy, whether the child was
born prematurely) and covers relationships in the family, conduct of other children (if any), family
members’ educational level, and social and material conditions. The information is usually collected
through interviews with the child, their parents and other persons who know the child. According to
the same officer, the assessment also finds out whether the child suffers from a mental illness or
disability (also verified by checking the registers of the local psychiatric medical establishment).

Interviewed lawyers also mentioned mostly the obligatory psychological and/or psychiatric
assessment. According to most of them, it is done straight after charges are brought against the child.
However, one lawyer from Sofia noted that sometimes the psychological and/or psychiatric
assessment is done before the child is formally charged, which is a problem, because such assessments
are conducted in the absence of a lawyer and in violation of the child’s right to legal assistance.

(Lawyer, Bulgaria): “A real problem | encounter in my practice is that psychological and
psychiatric examinations are carried out not after the person has been formally charged, but
sometimes before that, using explanations given to police officers at a stage that is not part
of the criminal proceedings, and conclusions are drawn from these explanations. Thus, the
right to defence is violated by extracting information through a procedure, which is not part
of the criminal proceedings. All expert assessments must refer to and rely on the evidence in
the case, and the explanations given to the police are preliminary and should never be used.”

,PeanHuam npobnem, Kolimo a3 cpewam 6 [MPAKMUKAMA €, 4e [CUX0a02u4ecKo-
ncuxuampu4yHume ekcrepmusu ce npasam He caed npusaudyaHemo Hd Auyemo Kamo
obsuHAeM, 0 MOHAKO2a rnpedu Mo8d, KAMo ce nosa38am obsAcHeHUs, Koumo ca 0adeHu rnpeod
fnoauuaume, KOUMo He ca 8 PAMKUMe Ha HaKa3amesiHomo rnpou3soo0cmso, U 8b3 0CHO8A HA
msax ce npasam u3eodu. T.e. Mo Hapywasa ce npasomo HA 3auuma 4Ype3 usenu4yaHe Ha
UHopmayua no eduH ped, Kolimo He e yacm om HaKA3amesaHoOmo npou3eo0cmao. Bcuyku
ekcnepmu3u mpabea 0a ce nozoeasam U 0d cmbneam Ha 0oKaszamesicmea o 0esnomo, a
obsacHeHusma, 0adeHu nped noauyaume, ca npedsapumenHu U He bu cnedsasno da ce
nonzeam.”

One lawyer from Sofia confirmed the assessment is multidisciplinary. It is done both ex officio and
upon request of the child and their lawyer. One lawyer from Sofia and one from Plovdiv raised
concerns that the assessments do not deal with the child’s specific needs such as lesser cognitive
disorders, insufficient language knowledge, etc.

Judicial interviewees also affirmed the obligatory nature of the psychological and psychiatric
assessment. A judge from Sofia affirmed it is usually done at the pre-trial stage of proceedings, but if
it has not been done at this stage, the court assigns it during the trial.

(Non-legal) specialists also mentioned the psychological and/or psychiatric expert assessments, which
are obligatory according to all but one specialist.
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According to interviewed police officers, the reference by children’s pedagogical units (demcku
nedazoaudecku cmau),® if the child has had encounters with the unit, is also mandatory and is usually
given early on in the proceedings as part of gathering of data about the child’s personality. Inspectors
from the unit monitor all children who have allegedly committed illegal acts. Data is also gathered
from family and friends, and the child’s school(s). A police officer from Plovdiv preferred to have the
educational advisors gather more information on the child. The officer noted that it may be
intimidating for the police to talk to the child’s friends, because they often think that talking to the
police is betrayal. Possible influence by adults is always sought as well as information on previous
illegal acts. References are also required by the psychologists and psychiatrists doing the expert
assessments.

References from children’s pedagogical units were also mentioned by one lawyer from Sofia.
According to this lawyer, these references are rather formalistic and the child is not actively involved
in their preparation. References are only done after charges are brought against the child (i.e., not at
the earliest possible stage of proceedings), and they do not follow a multidisciplinary approach. They
are generally done ex officio and the child and lawyer are not informed that they can ask for an
assessment. No guarantees exist for granting their request either.

According to judicial interviewees, the reference by the children’s pedagogical unit is a major
component of the collection of information at the pre-trial stage. This was confirmed by a judge from
Plovdiv, who thought that is the easiest way for the police. According to this judge, this is not always
a good practice, because children’s pedagogical units are practically police authorities, which makes
them part of the system prosecuting the person. According to the same judge, for obtaining a more
balanced assessment, information must also be collected from other sources such as the child’s
school, correctional boarding school (if the child is placed in such a school), persons from the
neighbourhood, relatives, educational institutions, local authorities (especially in small locations), etc.
The same judge recalled a case when such an assessment was not done at the pre-trial stage, so the
child’s lawyer requested suspension of the trial, but instead of suspending the trial the court itself
collected the necessary information for the missing assessment. Thus, the child’s lawyer can also
request the collection of such data.

According to (non-legal) specialists, the references by the children’s pedagogical unit list in a rather
formalistic manner the children’s encounters with law enforcement and basic details of their
environment without any professional interpretation.

(Non-legal specialist, Bulgaria): “Frankly speaking, | have seen the assessments of the
children’s pedagogical units: which school the child goes to (if they go to school at all), what
other acts they have on police records, whether their parents are divorced, small details you
cannot interpret by themselves. ‘The child lives with their mother’, how do you interpret that?
It is not that it is too short, but there is nothing professional in it, no interpretation, how do
you point the court to any solution if you write that.”

»4ecmHo Ka3aHo, a3 coM euxdaaa Ha demcKume nedazo2uvyecku cmau oyeHKama: Kede yyu
(aKo y4u), 3a Kakeu Opyau NpoAsuU UMa peaucmpayus, 0anau ca my pazeedeHu pooumenume,
HAKAGK8U MAsIKU Hewd, Koumo camu o cebe cu He nodsaexcam HA UHmMepnpemayus. ,[ememo
Hugee ¢ malika cu”, Kak ce uHmMepnpemupa moea? He e 8bNpPocLmM, Ye e KPamka, HO HAMA

43 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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HUW0 NpoghecUOHAHO, HAMA UHMePNpemayus, KaK we Hacoyuw cb0a KbM KOK8Omo U 0d e,
Kamo Hanuwew moesa.“

A judge from Sofia emphasised on the so-called social report. The social report is done ex officio and
includes an assessment of the family background, the school environment, personal characteristics,
previous violations, behavioural specificities, etc. It is obligatory unless the child has meanwhile
reached 18 years of age.

(Non-legal) specialists also mentioned the social reports done upon request of the court, the
prosecution or the police. The social report has a strict format, valid for all types of cases, and the
social workers only have to fill it in. No multidisciplinary approach is followed. The social report is done
after the start of the trial. Even social workers admitted the report covers only minimally the specific
needs and vulnerabilities of the child. If the court requires a more detailed assessment, a referral is
made to a provider of social services for a multidisciplinary assessment. Social authorities may update
their social report within six months, if the court so requests.

Lastly, one specialist from Plovdiv spoke about the specialised risk assessment instruments they used
to apply in the past. Those assessments were done ex officio for each child, identified as a child at risk,
including children with anti-social behaviour who came into contact with the police. The assessments
were also done ad hoc on some criminal cases upon request of the prosecutor. They included meeting
with the children, families and investigative police on the concrete cases, and gathering information
from schools, general medical practitioners and children’s pedagogical units (demcku nedazoauyecku
cmau).* The risk assessments covered aspects like the child’s personality and family, style and way of
life, possible drug use. The tool used a scale of points to assess the risk of re-offending and listed
factors to reduce that risk. The assessment was updated every six months or upon a significant change
of circumstances. According to the same specialist, these risk assessment instruments are no longer
applied, because they were used under a license and this license expired about two years ago.

For the police, parents and guardians are usually involved. Closer friends may be interviewed as
children may have shared more details with them than with their parents. A multidisciplinary
approach is in place due to the involvement of psychologists and psychiatrists, as well as the children’s
schools.

One lawyer from Sofia noted that the assessment rather engages the child and not the parents or
guardians. A lawyer from Plovdiv said that both the child and the parents are involved, but the parents
are usually contacted only for more serious cases. Another lawyer from Plovdiv was generally sceptical
of the level of inclusion of both children and parents.

According to (non-legal) specialists, children and their parents are interviewed when preparing the
psychological and psychiatric expert assessments.

Interviewed police officers were generally positive about the level of detail of the assessments. One
officer from Sofia noted one can get an impression of the child when reading the references. One
officer from Plovdiv assessed them as very detailed and comprehensive. Another police officer from
Plovdiv highlighted the difference between children, who are better known to the police and for whom
the reference can be more detailed, and children encountering the police for the first time.

(Police officer, Bulgaria): “For children, who are better known to us, we are more useful and
can write more things. For those, whom we meet for the first time, we might not be so

44 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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objective. But, to be comprehensive, we talk to parents, to teachers. When a child comes to
me for the first time, our experience has taught us to recognise a thing or two, but we can be
wrong. | personally prefer the advisor to gather more information and send it to us, because
talking to a child’s friend, when you are the police, can be a bit intimidating, they feel they are
betraying their friend when talking to us.”

»Aeua, Koumo ca Hu no-Nno3Hamu, 3a MAxX cMe Mo-nosAe3HU U MoXemM 0d Hanuwem roseye
Hewa. 3a makuea, KOUMO cpewame 3d Mbpseu Mbm, CU2YPHO He CMe MOosIKo8a 06EKMUBHU.
Ho, 3a 0a cme u3ysao usyeprnamesnHu, pas2oeapsame ¢ pooumesnume, ¢ yyuumenume. Koeamo
e0Ho 0eme ud8a npu MeH 3a Mbpa8U Mbm, ONUMBM HU e Hay4usa 0a pa3bupame seve HAKOU
Hewa, Ho moxcem U 0a cbvbpkame. A3 7UYHO npedno4YuMaM camuam mnedaz2ozuyecKu
CbB8eMHUK 0a cbbepe noseye uHpopmayus 3a 0ememo U 0a HU A 0a0e, 3aW0mo pa3eo8opsvm
C npuamen Ha Moea 0eme, K02amo cu noauyali, e MasaKo HenpuUAMmMeH 30 Msx, MOHAKo2a 20
npuemam Kamo rnpedamencmeo.

One lawyer from Sofia gave a positive evaluation of the objectivity of the assessment. However, two
other lawyers said they are rather formalistic, also doubting the level of expertise of those performing
the assessments.

(Lawyer, Bulgaria): “In my personal opinion, | am highly skeptical there are specialists,
especially in the child protection departments, and the assessments by social services are
rather formalistic. The same is valid for the psychological and psychiatric assessments. They
always consider the accused as being fit for bearing criminal responsibility, that they
understood the nature and meaning of what they had done and were responsible for their
conduct.”

»JIU4HOMO MU MHEHUE e, Ye CbM U3K/AKYUMENHO CKeNMUYHA, Ye UMQ creyuaaucmu, 0cobeHo
8 omodenume ,,3aKpuna Ha dememo”, No-CKopo ca (hoOPMAsHU OUEHKUmMe Ha coyuasaHume
cnywcbu. Colyomo e MHeHUemo MU U 3d [ICUX0/020-MCUXudmpu4yHume exkcrnepmusu.
ObsuHseMume 8uUHG2U ce U3Kapeam eMeHAeMU, euHazau pas3bupam ceolicmeomo u
3HaQYeHUemo Ha U38bPUWEeHOMo, 8UHA2U Mo2am 0a 0ma0o8apAam 3a nocmuvrxKume cu.”

According to (non-legal) specialists, the assessments done by authorities, in contrast to the ones done
by NGOs, are rather formalistic and concern mostly the child’s understanding of the nature and
meaning of their actions and their ability to bear criminal liability. A specialist from Sofia, who had
been practically involved in such assessments, was more positive of their multidisciplinary nature
saying that they can also involve other medical specialists, like for example neurologists. According to
that specialist, the coverage of the children’s needs, vulnerabilities, personality and maturity very
much depend on the questions posed to experts by the authority requesting the assessment. Specific
guestions and areas include cases of sexual crimes or crimes related to terrorism committed by
children.

Similar opinions, with some nuances, were shared in terms of updating the assessment. According to
a police officer from Sofia, cases involving children must be completed as swiftly as possible, so the
chance for change of circumstances is relatively low. Still, the same officer saw no problem with
ordering a new, or more expanded, assessment. Specifically for character references, one officer from
Sofia noted they are constantly updated, as inspectors monitor children with anti-social criminal
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behaviour on a regular basis.* An officer from Plovdiv added additional expert assessments may be
requested in case of change of circumstances. According to another officer from Plovdiv, the
references are updated mainly when the proceedings last for a longer period or when a new
proceeding is launched.

For some lawyers, it seems possible to update the assessment. A problem may arise in this respect
with assessing passion and frivolity (yeneyeHue u nekomucaue), which may change with time. For
others, no updates are done, which is a significant problem as children change very quickly. For a
lawyer from Plovdiv the assessment can in principle be updated, but most accused children prefer
expedited proceedings, so there is usually no time for such an update.

(Lawyer, Bulgaria): “On the passion and frivolity: one expert opinion says, and this is a true
story, ‘there is passion and frivolity’; the other opinion, given one year later, says ‘no passion
and frivolity can be seen because the accused is well aware of the legal consequences’. They
are well aware because the case is going on for already a year, but does that mean they were
well aware at this previous moment also?”

,30 y8e4eHUemo u 1eKoMucauemo: eOHama eKcriepmusad Ka3ed, rnpumep om Husus ¥usom,
,UMa ysrieyeHue u nekomucaue”; dpyeama ekcriepmusa e rpaeeHa eoHa 200UHA M0-KbCHO,
msa Ka3ea ,HAMA yeseyeHue U AeKomucaue, 3auomo e docmambvyHo 0obpe 3arno3Ham c
topuduveckume nocaeduyu”. Toli e docmamuvyHo Aobpe 3ano3Ham, 3au,omo 0es0mo ce
8s1a4u 8eve 200UHA, HO MOBA 3HAYU AU, Ye e bus 3arno3Ham Kom npedHama oama?“

According to (non-legal) specialists, the assessments and social reports are updated in case of need,
mostly upon request of the lawyer.

According to the interviewed police officers, psychological and psychiatric assessments at the pre-trial
stage are ordered by investigative authorities. Character references are also done ex officio. The
accused child and their lawyer can also request an expert assessment, or character reference, from
the prosecutor. Granting the request is within the prosecutor’s discretion.

A prosecutor from Sofia mentioned that investigative authorities collect information about the
accused child from different sources, including information about personal characteristics and/or
potential influence by adults. However, the parents and the lawyer can independently present
information. This is mostly done during the trial in order to influence the final decision of the judge.

(Judge, Bulgaria): “The principle is ex officio, but there is no obstacle for the defence lawyer
to request independently such characteristic data. Even sometimes the defence lawyers
themselves bring such data, say, to ensure the favourable development of the proceedings
for their client, for example with a lighter remand measure, or further on, if the characteristics
are positive, a lighter sentence, a lighter punishment.”

,,npUHL{UITbm e Cﬂy)f(€6HO, HO HAMA rnpeyka camuam 3aWUmHUK adsokam 0a Noucka maxkusa
Xapakmepucmu4yHu OQHHU. Jaxce u noHAKo2a u camuam 3aWUMHUK HOCU, da peyem 3a da
obesne4yu 6/702017pUFImH0mO passumue Ha ripouyeca 3a HeeosuA I7003(JU4UITI€H, Haripumep ¢

45 According to the law, all children, who have committed a crime or an anti-social act, are registered at the respective
children’s pedagogical unit and are subject to regular monitoring by the inspectors from that unit. To exercise the monitoring,
inspectors are authorised to visit the place where the child lives, studies or works, or to call the child for a meeting at the
premises of the unit. For more information, see Ministry of the Interior (MuHucmepcmeso Ha ebmpewHume pabomu), Rules
on the children’s pedagogical units ([TpasuaHuk 3a demckume nedazoau4ecku cmau), 7 August 1998.
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Mo-1eKa MAPKA 30 HEOMKsOHeHuUe, Uau Mo-HAmambvK, aKO C€d 040X UMenHU
XapaKkmepucmuyHume 0aHHU, 0a e No-seKa npucvb0ama, rno-n1eKko HaKasaHuemo.“

(Prosecutor, Bulgaria): “In the pre-trial proceedings, as well as during the trial, the lawyer and
the parents present information, most often witnesses who say that the child is a good child,
etc. But thisis only upon their own initiative, we do not look for the child’s relatives and friends
to ask them. However, if they are active, the provided information is accepted.”

,B 0ocv0ebHomo npouszsodcmeo, a U 8 cbO0ebHOmMO npouszsoocmeo, adsokamvm U
pooumenume npedcmasam UH@opmauus, Hali-yecmo ceudemesnu, KOUMO Ka38am 4e e
0obpo deme u m.H. Ho npu npoyecyasnHa akmusHOCM om MAXHA CMPAHA, HUe He MbPCUM
Hezosume 6U3KU, POOHUHU U npusmenu 0a eu pasnumeame. [lpu maxHa akmusHocm obaye
ce npuemam.”

A lawyer from Sofia also shared the opinion that lawyers are able to independently present
information about the accused child. According to the same lawyer, the lawyers usually collect and
present information about the participation of the child in organised sports activities, volunteer
activities or child clubs, information about the child’s performance in school, and information about
the child’s family (mostly in view of whether the family can support the child and in relation to the
potential application of parental supervision as alternative to detention).

According to (non-legal) specialists, the lawyer has a key role in requesting the assessment of specific
details of the child’s background and lawyers know that right in principle.

According to most interviewed police officers, lawyers are aware of the right to request an
assessment. Some thought the child and their lawyer are also informed about that right.

The majority of interviewees shared the opinion that there are no cases, in which assessments are not
typically done. According to a police officer from Sofia, an assessment may only be skipped if the case
is terminated after charges are brought against the child, but before the assessment has started.
According to a prosecutor from Plovdiv, assessments are not done only occasionally, usually when the
accused child is very close to reaching 18 years of age at the time when the crime has been committed.

c. How and for what purposes are the results of the individual assessment used by national
authorities in practice?

According to most interviewed police officers, findings from the psychological and psychiatric expert
assessments are used to determine the child’s criminal responsibility and the sentence, their mental
and psychological capacity and whether they are susceptible to influence by adults.

According to a police officer from Sofia, the assessment can rarely be used in the procedure for
imposing detention in custody, because at this point the court does not examine the issue of guilt. In
contrast, another officer from Plovdiv thought the assessment can be consulted when deciding on
whether or not to impose detention.

On a more general protection level, findings from the reference are used to gather impressions on the
child and child protection departments may be notified if a risk is established. Protection measures
can in principle be taken, such as placing the child in a residential service.

Like other groups, interviewed lawyers listed a number of aspects for which individual assessments
are used. Those are to establish the modalities of criminal responsibility or treat a possible mental
disease, to terminate the investigation, to decide on detention and sanctions, or to place the child in
a residential service. Additional language or psychological support, or measures to address the special
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needs of female and migrant child defendants, must also be decided upon. One lawyer from Sofia
expressed concerns that authorities may also use the confessions of the child before the psychiatrist
as indirect evidence against them.

(Lawyer, Bulgaria): “Because the assessment is actually a talk, experts ask the accused ‘what
happened?’ and they start making confessions. Courts in the capital would never credit that,
but | have heard, outside of Sofia, ‘please refer to what they said in the expert assessment’.
This can also give a lead to the investigative authorities as to who may be involved in the
crime. The psychiatrist earns the accused person’s trust, but this is to do their job, not extract
information.”

»oHexe exkcnepmuzama e beceda, u 20 numam ,KAKkeo cmaHa?“, u moli 3ano4yea
yucmocvpdeyHo Oa npasu camorpusHaHue. Cogpulickume cvOUAUWA HUKO2A HeE
Kpedumupam moea, Ho CbM 4ysads u3ebH Coua ,,8uxcme 8 eKcrepmu3ama KaKkeo e Ka3an”,
OmoenHo mosa moxce 0a 8ade U HACOKA HA pa3caedsaujus opaaH Kol moxce 0a e 8bBsieyeH.
lMpedpasnonoxu me ncuxuamvpvbm, mo e 3a 0a c8bpwu csosma paboma, He 0a Mmu
usmpuveHe Hewo.“

Similarly, judicial interviewees shared the opinion that the main purpose of the individual assessment
is to decide on the course and outcome of the proceedings: how to proceed with the case (continue
criminal proceedings or divert the child to correctional measures); what remand measures to apply;
what sentence to deliver, etc. A prosecutor from Sofia explained that the results of individual
assessment are most often used to assess the accused child’s personality and the extent to which they
are dangerous for the society. According to the same prosecutor, if the results show that the child
lives in a poor environment and communicates with inappropriate people, the prosecutor may decide
that the child alone is not dangerous (because their behaviour has been influenced by others) and can
be released from criminal responsibility.

(Prosecutor, Bulgaria): “In practice, as a prosecutor, | need this characteristic to assess the
personality of the accused. We evaluate two components. First, whether the act is criminal,
which is the public danger of the act. But the other is the public danger of the individual. For
example, if we see from this characteristic that this child is in an unfavourable environment,
moves with some "bad guys", etc., we will consider that the child is not a socially dangerous
person and may even come to the conclusion that what they have committed is not a crime.”

»Ha meH Kamo npoKypop Npakmuyecku masu xapakmepucmuka mu mpabea 3a 0a npeyeHa
AuYHocmma Ha obsuHsAemus. Hue npeueHasame 08a KomnoHeHma. lMvpeo, danu desHUemMo
e npecmvrHo, Koemo e obuwecmseHama onacHocm Ha OesaHuemo. Ho Opyzomo e
obwecmseHama onacHocm Ha AudHocmma. Hanpumep HUe 0m masu XapakmepucmuKka aKo
s8uoum, Ye mosa deme e 8 Hebaa2onNpPUAMHa cpeda, 08UMHCU Ce C HAKAK8U ,.aowu bamKosyu”
U M.H., HUE uie npeuyeHum, ye mo He e obujecmeeHo onacHa AUYHOCM U Moxce dopu 0a ce
cmuaHe 00 3aK/1I0YeHUEemMo, Ye U38bplUeHOmo om Heao He e npecmbuvriieHue.

(Prosecutor, Bulgaria): “If the person is a child, we need to find out if the crime was not
committed out of unreasonableness and frivolity. All the things that are collected about the
personality of the perpetrator are needed precisely to make that assessment. And if we find
that the person has acted out of unreasonableness and frivolity, we terminate the case and
send it to the relevant commission for combating anti-social behaviour of minors and juveniles
at the municipality for applying correctional measures.”
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»AKO auyemo e HenvsHOAEeMHo, HUe mpabsa 6a ycmaHosum 0asau fpecmuvriieHuemo He e
u3ebpwWeHo nopadu seKkomucsaue unu yeneyeHue. Bcuuyku Hewa, kKoumo ce cvbupam 3a
AUYHOCMMA HA U38bpwUMensa, e MOYHO 3a 0d HAnpasum makasa rnpeueHka. M ako
ycmaHosum, 4e sauuyemo e Oelicmeano nopadu sAeKoMucaue Uau yenevyeHue, Hue
npekpamasame 0eq0mMo U 20 U3NPAWAME HA cbomeemHama Komucua 3a 6opba c
npomusoobuwecmsaeHume npoAsU HA Mas0AemHUmMe U HervaHoAemHume KoM obwuHama
30 HasMa2aHe Ha 8b3rumamesnHa MAPKa.

Regarding any special needs, interviewed judges and prosecutors mentioned only the appointment of
interpreters in cases of accused children, who do not speak Bulgarian, and the mandatory participation
of a lawyer for all other special needs.

(Prosecutor, Bulgaria): “We notify the State Agency for Child Protection. We have no
mechanisms to provide the child with any additional assistance. The Agency has programmes,
under which they can provide some assistance to the child and their parents. And if the child
does not speak Bulgarian, an interpreter is appointed. Many people, especially the Roma
population, do not know Bulgarian well.”

,Yesedomsasame AeeHyusma 3a 3aKpuaa Ha dememo. Hue Hamame mexaHu3mu, o Koumo oa
MYy OKaxcemM HAKAK8a O0MbaHUMesnHa nomouwl. B AzeHyuama umam npo2pamu, no Koumo
mMozam 0a oKaxam Ha dememo U HA Hezogume pooumesnu HAKAKea cwvoelicmeue. AKo
dememo He 2080puU bb2apPCKU, ce Ha3Ha4Yasa npesoday. MHo20 macoso, 0cobeHO pOMCKOMO
HaceneHue, He 3Hae 0obpe bvrzapcKu.

A judge from Sofia explained further that, in cases of illiteracy or reading/writing difficulties, lawyers
read and/or explain to children the requisite documents. In relation to interpretation, a judge from
Plovdiv recalled a case from their own experience, where, to avoid potential problems with the
hearing of an accused foreign child, one interpreter was with the child and another was with the judge.
According to the same judge, the participation of interpreters always complicates the proceedings,
but is the only way to ensure the effective participation of the accused.

(Non-legal) specialists gave examples for assessments being used for placing children with foster
families or generally administrating sanctions, but not for detention in custody. A specialist from Sofia
thought assessments can be used for the ordering of police protection, part of which is the placement
in the so-called home for temporary accommodation of minors and juveniles. Social authorities and
another specialist confirmed they may establish a risk for the life or health of the accused child and
undertake a protective measure, like placing them under police protection, or in a crisis centre, or
subsequently with relatives or in foster care. A specialist from Plovdiv thought support measures
cannot practically be taken, because there are no suitable services or institutions where to place such
children, including children with dependencies, to separate them from their criminal environment and
offer them some support. As a result, children in conflict with the law are placed in services like crisis
centres, together with victims of crime, with no suitable specialists to work with them.

Regarding children with special needs, one specialist from Sofia mentioned medical help, when
needed, or placing the child in a specialised detention facility for children (such as the reformatory for
convicted children in the town of Vratsa, which is also used for accused children with pending criminal
proceedings). Children with mental disorders are given their prescribed therapy.

As regards interpretation, one specialist had certain doubts that interpreters are not always appointed
at the initial stages of proceedings. A specialist from Plovdiv noted that children of minority
background, not knowing enough Bulgarian, usually come with their parents, or grandparents who
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speak the language better. According to the same specialist, in such cases it is a common practice not
to appoint a professional interpreter and ask the accompanying family member to do the
interpretation.

d. Challenges

Not all interviewed police officers mentioned challenges related to specific groups of children.
According to an officer from Plovdiv, hurdles arise when children do not have sufficient command of
the Bulgarian language. In such cases, the assessment is done based on information provided by
parents. More practical hurdles were also mentioned. According to an officer from Plovdiv,
psychologists and psychiatrists are very busy and can sometimes not come at short notice. Another
problem is posed by the delayed payment of honoraria from the police to experts.

A lawyer from Sofia mentioned foreign children and children of different religions as the groups most
often facing challenges with regard to the individual assessment. Another lawyer from Sofia affirmed
this by mentioning children with no sufficient language knowledge. A lawyer from Plovdiv pointed to
children of minority origin and children with intellectual disabilities.

For a (non-legal) specialist from Plovdiv, the most difficult group are highly educated children from
richer families, who show arrogance towards both the police and the social workers. According to
another specialist from Plovdiv, the challenges with refugee, or unaccompanied children, or children
with lower socio-economic status lie in the inability to gather all the information needed for delivering
the assessment in due time. A specialist from Sofia mentioned assessment of migrant children in view
of the language barrier and the specifics of foreign educational systems, and in view of the
psychological assessment methodologies, standardised for the Bulgarian context.

e. Discussion of findings

In the absence of specific provisions concerning individual assessment, interviewees talked about at
least three distinct types of such assessment. One is the psychological and psychiatric assessment
done for each child to delimit their criminal responsibility. It is done ex officio, but also upon request
of the child and their lawyer. The other two types of assessment are the character reference by the
children’s psychological units (demcku nedazozuuecku cmau)®® and the social reports by child
protection authorities. Both types of assessments look at the child’s environment and the factors
having led to their previous and current criminal activities, and tend towards the ex officio side.
Additionally, some specific assessments were mentioned like the expanded social reports and the
structured risk assessment instruments, which some (non-legal) specialists have encountered.

All main types of assessments (the psychological and psychiatric assessment, the character reference
and the social report) are subject of polarised views throughout the spectrum of interviewees. Police
officers tend to be more positive on the assessments’ specificity and the involvement of the child and
their parents. (Non-legal) specialists and lawyers are mostly critical and think the assessments are
formalistic and hardly related to the children’s needs. Social reports are looked at unfavourably even
by social authorities themselves due to the strict framework under which they are made.

C.6 Deprivation of liberty as a last resort and safeguards for children who are deprived of their
liberty

a. Deprivation of liberty as a last resort measure

46 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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i. Legal overview

In Bulgaria, Article 10 of Directive (EU) 2016/800 is not fully transposed.*” The law stipulates that
accused children can be placed in detention only in exceptional cases. However, the maximum
duration of detention of children during the pre-trial investigation is the same as the one of adults
(two months in general, eight months for serious crime and one year and six months for crimes
punishable by not less than 15 years of imprisonment). Moreover, some studies note that the use of

detention “in exceptional cases” is not equal to detention “as a measure of last resort”.*®

Article 11 of Directive (EU) 2016/800 is fully transposed.*® The law envisages different alternatives to
detention when the accused person is a child, which include various forms of supervision: by the
parents or guardians; by the personnel of the correctional facility where the child is accommodated,;
or by an inspector from the children’s pedagogical unit (demcka nedazo2uyecka cmas)>® or a member
of the local commission for countering anti-social behaviour of juveniles and minors (MecmHa Komucus
30 6bopba ¢ npomusoobwecmseeHume npoAsU HA MaAsA0AemHUMe U HerbaHonemHume).>r The
alternatives to detention, envisaged for adults (bail, house arrest and mandatory reporting to the
police), do not apply to children. Some studies assess as a gap the fact that Bulgarian legislation does
not provide for any lighter form of isolation as alternative to detention (similar to the house arrest
applicable to adults). This practically means that all accused children, for whom the different forms of
supervision are not considered sufficient, would automatically end up in detention.*?

The draft amendments to the Criminal Procedure Code of November 2020, meant to complete the
transposition of the Directive (EU) 2016/800, envisaged some changes to the rules on detention of
children, including a decrease of the maximum duration of pre-trial detention and detailed rules on
the right to medical examination. These amendments, however, have not yet been adopted.>® In the
course of the public consultation of the draft amendments, both the Ombudsman and UNICEF Bulgaria
raised concerns in relation to the suggested maximum duration of pre-trial detention of accused

47 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauua Ha cbomeemcmeuemo Ha b6bazapckomo
3aKkoHodamesncmeo ¢ Aupekmuea (EC) 2016/800 Ha Esponelickus napsameHm u Ha Cbeema om 11 mal 2016 20duHa
OMHOCHO MpouecyaaHume 2apaHyuuU 3a deyama, KOUMOo ca 3anod03pPeHU Uau 068UHAEMU 8 PAMKUMe HA HaKA3amesAHO Mo
npou3eodcmeo).

48 Fartunova, D. (2014), Analysis of the legal framework of the terms and conditions for placement of children in closed
institutions in Bulgaria (AHaqu3 Ha npasHama pamka Ha peda U ycao08uama 3d HACMAHABAHe Ha deud 8 3ameopeHu
uHcmumyuuu 8 bvazapus), Sofia, Bulgarian Helsinki Committee.

49 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauua Ha cbomeemcmeuemo Ha b6bazapckomo
3aKkoHodamesncmeo ¢ [upekmusa (EC) 2016/800 Ha Eeponelickus napsameHm u Ha Cbeema om 11 mali 2016 200uHa
OMHOCHO MpouecyaaHume 2apaHyuuU 3a deyama, KOUMOo ca 3aMnod03peHU uau 068UHAEMU 8 PAMKUME HA HOKA3amesHOmo
npou3eodcmeo).

50 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.

51 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
386.

52 Fartunova, D. (2014), Analysis of the legal framework of the terms and conditions for placement of children in closed
institutions in Bulgaria (AHaau3 Ha npasHama pamka Ha peda U ycao08uama 3d HACMAHABAHE HA 0eud 8 3ameopeHu
uHcmumyuuu 8 bvazapus), Sofia, Bulgarian Helsinki Committee.

53 Bulgaria, National Assembly (HapooHo cwvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3akoHonpoekm 3a usmeHeHue u donvaHeHUe Ha HakazamesnHo-npouecyasaHusa kodekc), 10 November 2020.
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children. They argued that despite being shorter than the one for adults, it is still excessive and does
not correspond to international and European standards.>

ii. Deprivation of liberty as a last resort measure and the application of measures
alternative to detention

Table 8: Specific situations of the child or of a particular group of children that might influence a decision about deprivation
of liberty

Previous Danger of
sentences High societal danger absconding
and/or of the act and/or the and/or Other
encounters alleged offender committing
with the police another crime
Police 1 4 4
Judges and 1 judge 2 prqsecutors, 2
prosecutors judges
1 (children without
parents), 1 (media
Lawyers 3 3 2 coverage), 1 (drug
related cases)
(Non.—lejgal) 1 5
specialists
Total by factor 6/20 13/20 6/20 3/20

Note: The table summarises the responses of the interviewees to the interview question ‘From your
experience, is there any specific situation of the child or of a particular group of children that might
influence a decision about deprivation of liberty?’, showing the number of interviewees from each
group who said that, based on their own experience, a detention decision may be influenced by (a)
previous sentences and/or encounters with the police, (b) high societal danger of the act and/or the
alleged offender, (c) danger of absconding and/or committing another crime, and/or (d) other factors.

Interviewed police officers affirmed that deprivation of liberty is imposed on children as an
exceptional measure. They outlined various reasons for imposing detention in custody on children.
Among those are previous sentences or police registrations, other pending cases, high societal danger
of the act and/or the alleged offender, and risk of committing another crime or absconding. A police
officer from Plovdiv has even witnessed parents insisting that their child must be detained (for 24
hours by the police) to hopefully reform after they have taken a ‘wrong path’.

Interviewed police officers unanimously agreed that the alternative measures provided for by the law
are often used instead of detention. An officer from Plovdiv clarified that supervision by a parent is
imposed, if it is assessed that the parent has sufficient parental capacity.

54 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Summary of the notes, proposals and findings
received during the public consultation under Art. 26, para. 3 of the Normative Acts Act of the documents regarding a draft
decision of the Council of Ministers for approval of Draft Amendments to the Criminal Procedure Code (Crpaska 3a
ompasasaHe Ha besexckume, NPednoXeHUAMa U KoHcmamayuume, nosy4eHu npu obwecmseeHomo obcvidaHe no peda
Ha 4. 26, aa. 3 om 30KOHA 30 HOPMAMuUeHUMe dkmose Ha OOKYMEHMU OMHOCHO MPOeKm Ha peweHue Ha MuHucmepckus
cbeem 3a 09obpsasaHe Ha MPoeKkm Ha 3aKOH 3d UsMeHeHuUe U donbaHeHUe Ha HakasamesaHo-npoyecyanHus KoOeKc).
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(Police officer, Bulgaria): “We try to only impose detention as an exceptional measure. But
the most interesting aspect is that we have had parents saying ‘We insist you detain them’,
because they think that, if the child has a rogue nature, they have had some conversations to
no avail, this would help re-educate them to some extent. It does not happen very often, but
it happens.”

,Onumeame ce 0a crnazsame moea 0a e KpaliHa MmApka. Ho Hali-uHmepecHomo e, Yye cme
umasnu pooumernu, Koumo kazsam , Hue 0vpicum 0a 20 3a0bprume”, 3au,0mo cmamam, 4e,
aKo 0ememo e byliHO, me ca 800UsU HAKAKBU pa32080puU C He20, HO He Mo2am 0d rnocmuzaHam
pe3yamam, CMAamam, Ye moea uje My romMozHe 3a Npeswb3rnumaHue 8 HAKaKea cmerneH. He e
Yecmo, Ho ce e cay4eano.”

Interviewed lawyers were on opposing ends of the spectrum as regards detention of accused children.
One lawyer from Sofia thought children are routinely detained and alternative measures are applied
only in parallel with detention, not primarily. A lawyer from Plovdiv also thought authorities use
detention routinely to make sure children do not abscond or defer. Conversely, two lawyers from Sofia
and one from Plovdiv said detention is fairly rarely used and alternatives are applied. Courts order
detention for more serious crimes and for children who have previously come into the view of
authorities, in cases covered by the media and in cases of children who have previous convictions.

(Lawyer, Bulgaria): “My observations are that when it comes to a serious crime, with a media
coverage, detention is not applied as an exceptional measure. It is more a matter of looking
for some kind of expectation of society to be satisfied than to take into account the best
interest of the child.”

»,Moume HabnodeHUA ca, Ye Ko2amo cmasa 8bIPOC 30 MEMKO NpecmbriaeHuUe, ¢ MedueH
0M38YK, 300bPXAHEMO MO0 CMPAXA He ce Npuaded KAmo U3KAYumesnHa Mapka. Mo-ckopo
ce Mbpcu HAKAKB8 mur o4akeaHe Ha obujecmeomo 0a 6bv0e y008s1emeopeHo, OMKOAKOMO
0a ce cbobpasasa UHMepecvm Ha HembaAHOAEMHUA.

Another group of children that more often end up in detention are the children without (the care of)
parents, for whom alternative measures can hardly be applied. Drug related cases may also warrant
detention. According to a lawyer from Plovdiv, detention is imposed to secure children’s presence and
they are usually set free by the court at the end of the proceedings.

(Lawyer, Bulgaria): “I think it is a lot more probable for a child without parents, or whose
parents do not take care of them, to be detained in custody. Or some unaccompanied child
without documents, no parents, no placement in a social service. It is not because they would
abscond or commit another crime, but because the other alternative measures are not
applicable.”

,Croped meH e MHO20 0-8epPOAMHO o0 cmpaxca 0a 6vo0e 3a0bPHAHO 0eme, Koemo HAMA
podumenu unu pooumesnume My He [0aa2am 2puxcu. Wau HAKoU HenpuopyiceH
HenvsHosnemeH 6e3 00KyMeHMU e MHO20 10-8epoAmMHO 0a 6b0e 3a0bPHAH, HAMA podumernu,
He e HacmaHeH 8 3asedeHue. He 3aujomo e Hanuye onacHocm 0a ce yKkpue uau 0a u3svpuiu
npecmwurisieHue, @ 3au0mo opyaume MepKu He ca 0CobeHo NpuaoHumu. “

Judicial interviewees basically agreed that detention is applied rarely, usually for more serious crimes,
repeated offences or in case of previous convictions. In comparison with other groups, judicial
interviewees elaborated more substantially on alternative measures applied. Two prosecutors from
Sofia explained that supervision by the director of the correctional institution, where the child is
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accommodated, is rarely applied in practice, because in the majority of cases the accused child is not
accommodated in such an institution. According to the same prosecutors, accused children are most
often placed under supervision by an inspector from the children’s pedagogical unit (demcka
nedazoauyecka cmas).> This measure is preferred to the supervision by the parents for two reasons:
the fact that child has already done something wrong is an indication that the parents are not capable
of exercising proper supervision, and because the inspector is not part of the child’s family and thus
has a greater chance of having a positive impact on the child.

(Prosecutor, Bulgaria): “Most often, according to my observations, supervision by an
inspector at the children's pedagogical unit is applied, as the logic is that after an illegal act
has been committed by the child, it may be a little late to exercise parental supervision. The
inspector at the children's pedagogical unit is a person external to the family, with some
authority that could influence the person and in the course of this measure it could lead to
some re-education, prior to the sentence.”

,Hali-uecmo no mou HabnwdeHua ce Hanaza HaAd30p om uHcnekmop npu Lemcka
nedazoauyecka cmas, mvli KAMO A02UKAMA e, Ye C/1ed Kamo ce € CMuU2Han0 00 HAKAK8O
npomueonpasHo OesHuUe Moxe b6u e ManKo KbCHO 0a 6b0e ynpaicHeH HAO030p Ha
podumenume. IHcnekmop®m npu [emcka nedazo2u4ecka cmas e 8bHWHO 3a cemelicmeomo
Auye, ¢ HAKaKL8 aesmopumem, Kolimo 6u mo2ba 0d rossuse Ha Auuemo u 8 xood Ha masu
MAPKA 0a ce cmuaHe 00 HAKAKBO Mpesb3rnumaHue, a He camo cs1e0 moea ¢ npucvoama.

(Prosecutor, Bulgaria): “The lightest measure is parental supervision. It is applied if we
consider that the parental environment is appropriate. This is the lightest measure because
the parent is already looking after the child. The next measure is the supervision of the
administration of a correctional institution. This is when the child is placed in a correctional
institution and the director of this institution takes responsibility for monitoring the behaviour
of the child. This is rarely used. What we do most often is the supervision of an inspector in
the children's pedagogical unit. They are professionals and they monitor the children, call
them, talk to them, etc.”

,Hali-nekama wmaApka e Had3zop Ha podumens. TA ce HanG2a, AKO npeyeHum, uye
podumesickama cpeda e nooxodawa. Toea e Hali-nekama MAPKA, 3auomo pooumensam u 6e3
Opy2o cu 2neda dememo. Craedsawama MAPKA e HAOG30p HA AOMUHUCMPAuUAMAa Ha
8b3numamenHo 3asedeHue. Tog8a e KO2amMoO HeMmbAHOAEMHUAM e HACMAHEeH 8 HAKAKBO
8b3numMamesHo 3asedeHue U OUPEKMOoPb M HO MO8a 3a8edeHue Moema omaos8opHocm 0a
cnedu 3a nosedeHUemMo HA HenvaHoAemMHuA. Tosa pAOKo ce u3nonsea. Tosa, kKoemo Hali-
Yecmo Hue npasum, e Had3op HA UHcriekmop no femcKka nedazozuvecka cmad. Te ca
npogecuoHaaAUCMuU U me cu eu Habawdasam, sukam 2u, Yemam um beceou u m.H.“

A judge from Sofia explained that children who are not deprived of their liberty are either sent to their
parents for supervision or are left with no remand measure. The same judge explained that when
children reach adulthood during the proceedings (and the specific alternatives for children are no
longer applicable), detention is still rarely imposed and mandatory reporting to the police is usually
applied (a remand measure applicable only for adults). A judge from Plovdiv confirmed that the
authorities are very careful when dealing with criminal cases against children. In most cases, an
alternative measure is applied, which, depending on the situation of the child, is usually supervision

55 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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by the parents or guardians, or supervision by the director of the social service, in which the child is
accommodated (for children deprived of parental care). The same judge and one prosecutor also
noted that the available alternatives are not sufficient and the authorities do not have many options
to choose from.

(Judge, Bulgaria): “It is very rare for us to resort to this most severe measure. We always aim
to place the child under supervision of a parent, guardian, official from the respective
institution, if the person is placed in a home for children deprived of parental care. But the
available remand measures do not provide many options. The range of measures is, | would
say, at both extremes: either the lightest possible measure, or detention. There is not much
in the middle. It is just that our law is imperfect, not up to date.”

,MHo20 psadKo ca canyyaume, Koecamo cmuzame 00 ma3u Hali-mexcka MApKa. BuHazu mvpcum
nocmasAaHemo Mo0 HAO30p Ha podumes, HACMOUHUK, 8b3numames om CbOomMeemHomo
308edeHue, KO AuUyemo e HacCmaHeHo 8 0oM 3a Oeya, AuUleHU om pooumescKu 2puXu.
Mpocmo me He ca U MHO20 MepKume 3a HEOMK/IOHEHUE KOmo 8b3MOXHOCMU. uana3oHbm
HO MepKume e b6ux Kasan 8 0seme KpaliHocmu — unu Hal-n1ekama eb3MOXMHA, Uau
300bpxaHe. Hama MHo20 cpedHo nonoxeHue. [1pocmo HaWuUsm 30KOH e HeCb8bPUEH, He e
cb8peMeHeH Ha cezauliHume ycaosus.”

Only two (non-legal) specialists had experience with children deprived of their liberty. One of them
thought the courts indeed impose detention in custody only as an exceptional measure. However, the
prosecution attempts to prove higher societal danger via listing previous acts committed by the child
and to convince the court to impose detention. The same specialist has encountered children with
quite long stays in detention, with impact on their schooling. Alternative measures like supervision by
parents or by children’s pedagogical units (demcku nedazozauyecku cmau) are also applied.>® Children
are typically detained for acts like robbery, possession and distribution of drugs or (xenophobic and
football) hooliganism. Roma ethnicity is also taken into account as Roma children are more likely to
be detained. The other specialist thought children are detained mainly for acts of larger public outcry
to be shown ‘the power of the law’, but also to be protected by possible retaliation.

(Non-legal specialist, Bulgaria): “Usually an ‘aggregation’ of crimes is done. | had such a case
recently. One element they claimed was stealing some jeans, then some vodka and they
added ‘and has a long history of other illegal acts against property’, and the court rejected the
motion of the lawyer for imposing a lighter measure.”

,Tam Hali-yecmo ce npasu edHa ,,cb8KynHocm*, CKopo umax makve cay4dyal. EOHomo b6ewe
OMKPAOHA ObHKU, Opy20mo omKpaoHas 800Ka U 006aseHo ,,uMa MHO20 0b12a UCMOPUSA HA
Opyau nposeu cpeuwly cobcmeeHocmma“, u cb0bmM omxsbpsau Moabama Ha adsokama 3a
HamanAsaHe Ha MApKama.”

(Non-legal specialist, Bulgaria): “Juvenile criminality is clear; we know what types of crimes
children commit. As regards particularly serious crimes, authorities consider robbery,
possession and distribution of drugs, also hooliganism (serious, xenophobic and football
hooliganism), very typical of youth, often committed under the influence of drugs. This is what
they detain for. Roma ethnicity would be taken into account, but we have different crimes

56 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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with different groups of perpetrators, all children involved in possession and distribution of
drugs are from the majority. If you visit a detention facility, both groups will be present.”

LAdemckama npecmwvnHOCM e MHO020 ACHA, 3HOEM KaK8U MpecmuliieHusa u3sbpuieam
deyama. 3a 0c0beHO mexcKu ce cyumam 2pabexom, NpumMexcaHuUe U pa3npocmpaHeHue Ha
HapKOMUUU, CbWO U XYyAU2aHCKU NpoAsu (HO me 4Yecmo ca cepuo3Hu, KCeHOMOOCKU,
¢ymb6osHu), me ca munu4Hu 3a maadexcume. MHo20 Yecmo ce u3ebpweam noo eausHUe Ha
Hapkomuyu. Tosa e, 3a Koemo 3a0bpxam. POMCKUAM emHOC 6auUse, HO MbK UMame
onpedeseHu mapaem epynu, 3AUomo [MbK BCUYKU, 3aMeCeHU 8 rpumexaHue U
pa3npocmpaHeHue Ha HapKomuuyu, ca om MHO3UHCMBeomo. AKO eses3eme 8 apecma, uma u
om dseme 2pynu.”

b. Medical examination
i. Legal overview

In Bulgaria, Article 8 of Directive (EU) 2016/800 is not fully transposed.>” There are no special rules on
the right to medical examination of detained children. A general rule for all detainees, regardless of
their age, stipulates that upon their arrival at the detention facility they undergo a mandatory medical
examination for establishing their general health condition.®® This applies to all persons detained in
custody in the framework of criminal proceedings. Detention at police stations is not considered part
of criminal proceedings. Persons in police detention, including children, also have the right to medical
examination, which it is laid down in a different piece of legislation.>®

ii. The medical examination in practice

Interviewed police officers were fairly unanimous that children, parents or guardians, and lawyers
have the right to request a medical examination. It is done obligatorily before the child is placed in
detention. The right to medical examination is listed in the children’s detention order and is one of
the rights they are acquainted with. Detainees must indicate expressly whether they wish medical
help, what illnesses they have and/or what medicines they need. In urgent cases, emergency services
are called.

If there is information that the child has a medical problem, or visible traces of injuries, a forensic
medical assessment may also be ordered to identify the causes of those injuries.

The examination is conducted by a physician and includes both the physical and the mental state of
the child.

(Police officer, Bulgaria): “Not only do children have a right to request a medical examination,
the medical examination is obligatory upon detention of the person. A declaration is also filled

57 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabsauya Ha cbomeemcmeuemo Ha b6bsa2apckomo
3aKkoHodamesncmeo ¢ fupekmuea (EC) 2016/800 Ha Esponelickus napaameHm u Ha Cbeema om 11 mal 2016 2oduHa
OMHOCHO NpoyecyasaHume 2apaHyuU 3a 0eyama, KOUmo ca 3anodo3peHu Uau 068UHAEMU 8 PAMKUME HA HAKA3ame/aHomo
npouszsodcmeo).

58 Bulgaria, Execution of Penalties and Detention in Custody Act (3aKxoH 30 U3nbaHeHUe Ha HAKA3aHUAMAd U 3d0bpHaHemo
nod cmpasca), 3 April 2009, last amended 11 December 2020, Article 242.

59 Bulgaria, Instruction Ne 81213-78 of 24 January 2015 on the procedure for detention, equipment of the premises for
accommodation of detainees and the procedure in them in the Ministry of the Interior (MHcmpykuus No 81213-78 om 24
AHyapu 2015 2. 30 peda 3a ocbwecmssasaHe Ha 3a0bpiaHe, 06opydsaHe Ha MoMeweHUAMa 3a HACMAHABAHE HA 30 bPHAHU
Auua u peda 8 max 8 MuHucmepcmeomo Ha sbmpewHume pabomu), 3 February 2015, last amended 7 December 2018,
Article 21.

51


https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bills/44/002-01-64.pdf
https://parliament.bg/bills/44/002-01-64.pdf
https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135627067

in where this is stated. If there is information that the person has a health problem, or has
visible traces of injuries, medical examination is always done and a forensic medical
assessment may be ordered to see what these injuries are caused by.”

,He camo umam npaso, a e 3a0vaAXCUMENHO NMPU 3a0bPIHAHE HA AUUemo 0a My ce U3sbpuiu
mMeOuUUHCKU npeaned. [Monvasa ce u OeKaapayus, 8 KOAMO Moad e 8rnucaHo. AKO MbK Uumad
OaHHU, Ye Uuma 30pasocs108eH nNpobsaem uau 8UOUMU C1e0U OM HAPAHABAHE, 340 bAHUMESHO
ce u38bpwiea MeOUYUHCKU ripezned, rnpu Heobxodumocm ce Ha3Ha4aea U CbOebHo-
MeOUYUHCKA eKcrepmusa om KaKeo ca npuyuHeHuU mesu yepemoaHus.

According to interviewed lawyers, children, parents or lawyers can request a medical examination.
Children are acquainted with that right as part of their rights upon detention. Medical examinations
are done upon detaining the child or in case of deterioration of their condition. The examination is
done by a doctor and, according to some interviewed lawyers, includes the physical and mental state
of the child. However, according to other lawyers, it is rather formalistic and most often reports the
child is healthy. It does not include the child’s mental condition and, only if visible problems are
observed, the child is either not detained or a psychiatrist is called.

One lawyer from Sofia explained that detained children also have the right to go to a medical
examination outside the detention facility (with the permission of the prosecutor) or to be visited and
examined by a doctor of their choice inside the detention facility. The same lawyer expressed concerns
that examining the child’s mental condition, although generally possible, is rather delicate, because
the child may share some information about the committed crime at a relatively early stage of the
proceedings, which sometimes may not be in their favour (because the results may be used by the
prosecutor later in the proceedings).

All interviewed judges and prosecutors confirmed that children are subjected to a medical
examination upon detention, but none of them had direct observations how this is done in practice
and whether the child is allowed to independently request or trigger such an examination.

A (non-legal) specialist confirmed that children, lawyers and parents have the right to request and
trigger a medical examination and information about it is included in the detention order.
Examinations of newly detained children are always conducted, although the interviewee has heard
of detention facility officers neglecting children’s medical complaints. The examination is conducted
by a general practitioner, who will usually recognise a psychotic condition, but it is another matter
whether they will make a proper referral to a specialist.

iii.  How and for what purposes are the results of the medical examination used by
national authorities in practice?

Interviewed police officers listed different, yet similar purposes to use the results of medical
examinations. Among them are to determine whether the child could be placed in detention and to
customise investigative actions. Moreover, medical examinations are used to determine whether the
child should be offered some medical help and/or medicines, for which the staff of the detention
facility should be informed, or be placed under guard in a medical establishment. Similarly,
interviewed lawyers affirmed that the results of the medical examination are used for possibly
changing the detention measure and offering medical assistance or for deciding how to question the
child.

The majority of interviewed judges and prosecutors had no direct observations if and how the results
of the medical examinations are used the authorities. A prosecutor from Plovdiv explained that the
results of the medical examination are not used unless the detainee has claimed that they have been
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injured either by the police (during the arrest) or by the detention staff (during their stay in the
detention facility). In these cases, the results of the medical examination are sent to a prosecutor for
carrying out an investigation into the potential use of violence on the part of the authorities.

(Prosecutor, Bulgaria): “The results of medical examinations are not used. They remain in the
detention facility. Only if any traumatic injuries have been identified that the medical
specialist has registered and the detainee says that they were caused to them during
detention or by police officers while working with them, a copy of these documents is sent to
us and we are investigating potential police violence. This applies to both adults and children.”

,Pesynmamume om meduyUHCKUA npezsaed He ce u3nonssam. Ocmasam cu 8 apecma.
EOuHCMBeHO QKO €A YCMAHOBEHU HAKAKBU MPAsMAmuyHU ye8pexOaHUs, Koumo
MeOUUUHCKOMO fUYEe e pecucmpupano, U AUYemo, Koemo e 3a0bpHaHo, Kaxe, 4e me ca my
MpUYUHeHU rpu 3a0bpxcaHe Usau om noauyelicku cayxumeru rno speme Ha pabomama c Heeo,
Konue om me3u GOKYMeHmU ce u3npauwam npu HAc U Hue u3sbplisame nposepKka 3d
ynpaxcHeHo noauuyelicko Hacuaue. Toea 8axcu U 3a Mb/HOAeMHUMe, U 3d HerbaHosaemHume.

One judge from Plovdiv noted that, if the medical condition of a detainee has to be assessed by the
court (usually in relation to requests for replacing detention with a lighter measure), the judge will
usually request an independent medical assessment instead of relying solely on the results of the
medical examination carried out in the detention facility.

A (non-legal) specialist confirmed that the authorities mostly use the results of the examination to
refer to treatment if needed. Court hearings or questionings may also be postponed.

c. Special treatment in detention
i. Legal overview

In Bulgaria, Article 12 of Directive (EU) 2016/800 is not fully transposed.®® According to the law, in
detention facilities, children must be held in appropriate premises, separately from adults. The law
does not provide for the option of accommodating the child together with an adult when this is
considered to be in the child's best interests. The authorities are obliged to immediately notify the
parents or guardians of the detained child (and the director of the school, if the child is a student). The
notification to a particular person (including parents and guardians) can be delayed by up to 24 hours
in order to protect the best interest of the child, when there is an urgent need to prevent the
occurrence of severe adverse consequences for the life, liberty or physical integrity of a person or
when the investigative authorities have to undertake actions, the obstruction of which would seriously
hamper the criminal proceedings. According to the law, such a delayed notification should apply in
the light of the particular circumstances of each case, without exceeding what is necessary and
without being based solely on the nature or gravity of the committed offence. In such cases, the State
Agency for Child Protection (SACP) (dvpxasHa azeHuyus 3a 3aKkpuna Ha dememo, AA3[) must be
immediately informed both about the detention and about the delay of notification.®* According to
some lawyers, the right of authorities to delay the notification of the child’s parents or guardians by

60 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauya Ha cbomeemcmeuemo Ha b6bsi2apckomo
3akoHodamesicmeo ¢ Aupexkmusea (EC) 2016/800 Ha Esponelickus napsaameHm u Ha Cveeema om 11 mal 2016 200uHa
OMHOCHO MPouecyaaHuUme 2apaHyuyU 3a deuama, KOUMo cd 3aModo3pPeHuU Uau 068UHAEMU 8 PAMKUME HAQ HOKA3dmesHomo
npou3eodcmeo).

61 Bulgaria, Criminal Procedure Code (HakasamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
386.
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up to 24 hours violates their right of defence. This is because, when the parents or guardians are not
aware that their child has been detained, they cannot appoint a lawyer of their choice and the child
must be assisted by a lawyer appointed by the state (the child cannot appoint a lawyer alone).®?

All detainees, including children, have the right to be visited by their lawyer and their parents or other
family members. The lawyer can visit the child at any time,%® while visits from family members,
including parents, are restricted according to a schedule (with a minimum of two visits per month of
40 minutes each).%* The law, however, allows parents to formally join the proceedings as their child’s
second defence counsel (in addition to the professional lawyer) and thus obtain the right to visit their
detained child without restrictions.®®

ii. The special treatment in practice

All interviewed police officers were unanimous that children in detention are held separately from
adults. Moreover, they are under constant supervision by the detention facility personnel to monitor
their status, especially if they are detained for the first time. Children are informed about their rights
regarding detention as part of the procedure of detention itself. Information is given by the
investigative authorities and by the children’s lawyers. As for access to services, according to the
interviewed police officers, detained children mostly have access to a doctor. No other services are
offered, because, according to an officer from Sofia, the time spent by children in detention is fairly
limited.

(Police officer, Bulgaria): “Access to services is within the competence of other structures and
rather refers to convicted persons. Those measures are mainly applied in prisons. Police
detention is up to 24 hours and after that, depending on the crime, children can spend in
detention up to eight months or up to a year and six months. So, their time in (pre-trial)
detention is fairly limited. And within such a short period we cannot apply any particular
measures, mainly healthcare.”

»Aocmbvnbem 0o MepKu sede e om KomnemeHyuama Ha opyau cmpykmypu. I ce omHacs rno-
CKOPO Mpu MOCMAHOBEHA [Mpucbod, KAmMo MepKume ce npusaaeam 8 3ameopume.
Monuuelickomo 3a0vbpxcare e 0o 24 yaca u cs1ed Moaa, 8 3a8UCUMOC oM NpecmurisneHuemo,
e 0o 8 meceya unu 0o 200uHa u 6 meceya. Camuam npecmol HAG Me3u aAuUYyad € MHO20
02paHUYeH. B mo3u KpambvK nepuod HAMA KaK 0a ce npusaa2am 4ak makusa mepKu, npeou
8cu4Ko 30paseornazsaHemo. “

Interviewed lawyers affirmed that children are held separately from adults. Children are informed
about the particularities of detention and the possibilities for getting an alternative measure. The
lawyers were unanimous that no educational measures are offered to children in detention.

The majority of interviewed judges and prosecutors were aware that children in detention have to be
kept separately from adults, but had not direct observations whether and how this is applied in
practice. Only one prosecutor from Sofia confirmed that the requirement for holding children
separately from adults is strictly observed. The same interviewee explained that, for example, all

62 petkova, S. (2020), Detention of a juvenile: rules and protection (3adbpiaHe Ha HenvbaHOAeMeH: NPasuad U 3auuma),
Sofia, Petkova Law Firm.

63 Bulgaria, Execution of Penalties and Detention in Custody Act (3akoH 30 U3NbaHEeHUe HO HOKA3aHUAMA U 300bpHaAHemo
nod cmpasca), 3 April 2009, last amended 11 December 2020, Articles 250 and 256.

64 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvbduemo), Order on internal order is arrests (3anosed 3a
sbmpeuwHua ped 8 apecmume), 6 October 2016, Article 48.

65 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
91.
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detention facilities in Sofia have separate premises for accommodating children and children are
always placed separately from adults, even when they are moved from one detention facility to
another. None of the interviewed judges and prosecutors was aware of any specific programmes or
measures available to detained children. A prosecutor from Sofia even mentioned that if a detained
children wishes to take part in any form of education the only option is through self-learning materials
brought to them by someone else (e.g., their parents).

A (non-legal) specialist confirmed that children are always held separately from adults. They are
informed orally by the authorities about the option to use alternative measures or limiting the time
of detention, and about their right to challenge the detention decision. The rights of detained children
in the social sphere are usually neglected. As detained children are usually above the obligatory school
age (16), no particular importance is put on their schooling. Any type of measure would only come as
a result of advocacy on the part of lawyers, parents or other support persons.

d. Contact with family members during deprivation of liberty

According to all interviewed police officers and lawyers as well as the only (non-legal) specialist, who
elaborated on the matter, children have contact with their families during visitation times. At least
two lawyers mentioned that the COVID-19 situation created considerable difficulty with visitations.
No particular observations were elicited from the interviewed judges and prosecutors as they had no
direct observations as to when and how children maintain contacts with their family members.

According to a police officer from Sofia and a lawyer from Sofia, like with adult defendants, children’s
family members often participate in the proceedings as their child’s defence counsel (the law allows
accused children to authorise their parents to represent them as defence counsel in the proceedings
together with the lawyer) in order to be allowed to visit their child every day (according to the law,
lawyers, unlike parents, have unrestricted access to accused persons deprived of their liberty).

(Prosecutor, Bulgaria): “Children can meet their family under the same rules as adults,
without preferential conditions. Parents, if authorised as defence counsels, because there is
such an opportunity, can visit the child and meet with them every day. Otherwise, they must
follow the general rules for visits of the respective detention place.”

JAeuama mozam 0a ce cpewam cbC cemelicmeomo cu Mpu CbUuume ycsi08Us KAKMO
e8b3pacmHume, 6e3 npegepeHyUAAHU ycnosusd. Podumenume, ako 660am ynvaHOMOWeEHU
Kamo 3awumHuyu, 3awomo UmMa makasd 8b3MoXHOCM, mo2am 0a noceuwjasam dememo u
0a npasam cpewju ¢ He2o eceku OeH. MHaue mpsabea Oa crnazeam obwume npasuna 3a
CBUMOAHUA HO CbOMB8EMHOMo MACMo.

e. Discussion of findings

Despite some opinions by lawyers that children are routinely detained, most interviewees, who could
speak on the matter, confirmed that detention is indeed applied as an exceptional measure. Reasons
for detention are mostly previous convictions or encounters with the law, gravity of the crime and the
risk of absconding or committing another crime. Alternative measures are applied, mainly supervision
by parents (if parents have sufficient capacity) and supervision by the children’s pedagogical unit
(demcka nedazozuvecka cmas).®® Medical examinations are held mostly as part of the mandatory
detention procedure. They usually include the children’s physical state and, according to the majority
of the interviewees, their mental state as well. Children are held separately from adults, but receive

66 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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no special treatment or measures apart from medical care. Children have contact with their families
only during visitation times (usually once a week or once in two week) or by phone.

C.7 The rights to effectively participate in and be accompanied during the trial
a. Legal overview

In Bulgaria, Article 16 of Directive (EU) 2016/800 is fully transposed.®’ All accused persons, including
children, have the right to participate in the trial, including the right to be heard and the right to speak
last.%®

In Bulgaria, there are several special rules governing the participation of accused children in the trial.
However, they are primarily aimed at protecting the child rather than ensuring their effective
participation. The court can invite to the hearing inspectors from the children’s pedagogical unit
(demcka nedazozuvecka cmaa)®® or representatives of the school where the child is studying. The
child’s parents or guardians must be summoned to the hearing, but their absence is not an obstacle
for holding the hearing unless the court decides that their presence is necessary. If the facts that are
discussed at the hearing can have a negative effect on the child the court can temporarily remove the
child from the court room (after consulting the child’s lawyer, parents or guardians, and the
prosecutor).”® There are no special rules or guarantees aimed at allowing the child to understand
better the proceedings or express themselves better.”

The rules on effective participation, introduced in line with Directive (EU) 2016/343, are the same for
adults and children. When the conditions listed in the law are present, the court can decide to hold
the trial in the absence of the accused.”? The accused, who has not participated in the trial, has the
right to request a new trial within six months after learning about the sentence.” These rules apply
regardless of the age of the accused.

67 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabsauua Ha cvomeemcmeuemo Ha 6ba2apcKkomo
3akoHodamesicmeo ¢ Aupexkmusa (EC) 2016/800 Ha Esponelickus napaameHm u Ha Ceeema om 11 mali 2016 200uHa
OMHOCHO NpoyecyasnHume 2apaHyuU 3a 0eyama, Koumo ca 3anodo3peHu Uau 068UHAEMU 8 PAMKUME HA HAKA3ame/aHomo
npou3eodcmeo).

68 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
55.

69 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.

70 Bulgaria, Criminal Procedure Code (HakaszamesHo-npouecyaneH kodekc), 29 April 2006, last amended 18 May 2021,
Articles 391, 392 and 393.

71 Fartunova, D. (2014), Analysis of the legal framework of the terms and conditions for placement of children in closed
institutions in Bulgaria (AHaiU3 Ha npasHama pamka Ha pedd U yca08USMA 30 HACMAHABAHE HA 0euyd 8 3ameopeHu
uHcmumyuuu 8 bvazapus), Sofia, Bulgarian Helsinki Committee.

72 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
269.

73 Bulgaria, Criminal Procedure Code (HakaszamesnHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021,
Articles 423-426.
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Article 14 of Directive (EU) 2016/800 is not fully transposed.” According to the current legal rules,
court hearings in proceedings against children must be held behind closed doors. However, the court
is authorised to open the hearing to the public if this would be in the interest of society.”

The draft amendments to the Criminal Procedure Code of November 2020, meant to complete the
transposition of the Directive (EU) 2016/800, suggested a more restrictive rule on public hearings.
They stipulated that a hearing can be open to the public only upon request of the accused child. These
amendments, however, have not yet been adopted.”®

Article 15 of Directive (EU) 2016/800 is not fully transposed either.”” According to the current legal
rules, the right of the accused child to be accompanied by the holder of parental responsibility (or any
other support person) during the proceedings is limited. At the pre-trial stage, the investigative
authority is obliged to notify the accused child’s parents or guardians only for the so-called
presentation of the investigation. This is the point of the proceedings when the investigation is over
and the results are presented to the accused. Before that stage, the law does not provide for the
involvement of the parents or guardians in the investigation. The parents or guardians can be present
at the presentation if they request so.”® A pedagogue or a psychologist can participate in the
questioning of the accused child, if the investigative authority finds it necessary. They can ask
questions to the child with the permission of the investigative authority. They also have the right to
review the questioning records and make notes on their correctness and completeness.” During the
trial, the child’s parents or guardians must be summoned to the court hearing. However, their absence
is not an obstacle for holding the hearing unless the court decides that their presence is necessary.?
The court can invite to the hearing inspectors from the children’s pedagogical unit or representatives
of the school where the child is studying.®!

The draft amendments to the Criminal Procedure Code of November 2020, meant to complete the
transposition of the Directive (EU) 2016/800, suggested more detailed rules on the right of the accused
child to be accompanied during the court hearings (and in some cases at the pre-trial stage). The child

74 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabauua Ha cbomeemcmeuemo Ha b6bazapckomo
3akoHodamesicmeo ¢ Aupexkmusa (EC) 2016/800 Ha Esponelickus napaameHm u Ha Ceeema om 11 maii 2016 200uHa
OMHOCHO NpoyecyasnHume 2apaHyuU 3a 0eyama, Koumo ca 3ano003peHu Uau 068UHAEMU 8 PAMKUME HA HAKA3ame/aHomo
npou3eodcmeo).

75 Bulgaria, Criminal Procedure Code (Haka3amesnHo-npouecyaneH kodekc), 29 April 2006, last amended 18 May 2021, Article
391.

76 Bulgaria, National Assembly (HapodHo cvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3aroHonpoekm 3a usmeHeHue U 0onvsaHeHue Ha HakazamenHo-npouecyasaHus kodekc), 10 November 2020.

77 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasocvduemo) (2020), Table of compliance of Bulgarian legislation with
Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children
who are suspects or accused persons in criminal proceedings (Tabsauua Ha cvomeemcmeuemo Ha 6ba2apcKkomo
3akoHodamesicmeo ¢ Aupexkmusea (EC) 2016/800 Ha Esponelickus napaameHm u Ha Cveeema om 11 mad 2016 200uHa
OMHOCHO MpoyecyasnHume 2apaHyuU 3a 0eyama, Koumo ca 3anodo3peHu unu 068uUHAEeMU 8 PAMKUME HA HaKA3ameaHomo
npouszsodcmeo).

78 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
389.

79 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
388.

80 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyaseH kodekc), 29 April 2006, last amended 18 May 2021, Article
392.

81 Bulgaria, Criminal Procedure Code (HakazamesHo-npouecyasneH kodekc), 29 April 2006, last amended 18 May 2021, Article
391.
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can be accompanied by their parents, guardians or another appropriate adult chosen by the child and
approved by the prosecutor or the court. These amendments, however, have not yet been adopted.??

b. Right to effective participation in practice

i. Enabling the child’s effective participations - Modifications of settings and conduct

Modifications of settings Modifications of conduct

2 prosecutors (hearing behind closed
doors, lay judges of educational
Judges and 1 judge (isolated court room, if background), 1 judge (careful
prosecutors available) guestioning and explanations of the
judge), 1 prosecutor, 1 judge (hearing
behind closed doors)

1 (hearing behind closed doors,
careful questioning), 1 (lay judges of
educational background, hearing

Lawyers behind closed doors), 1 (hearing

behind closed doors), 1 (lay judges,

hearing behind closed doors, careful
guestioning)

2 (hearing behind closed doors), 2

(Non.—lejgal) 1 (judges and prosecutors not wearing (hearing behind closed doors, careful
specialists gowns) o

questioning)
Total by factor 2/16 13/16

Note: The table summarises the responses of the interviewees to the interview question ‘Based on your
experience, in comparison with proceedings against adults, are there any modifications concerning the
settings and conduct of the proceedings to make it possible for the child to effectively participate in
the trial? If so, which in particular?’, showing the number of interviewees from each group who said
that, based on their own experience, there are (a) modifications of the settings and/or (b) modifications
of the conduct of the participants in the trial.

Interviewed lawyers could not think of modifications of settings in the court room and two of them
affirmed that accused children are not questioned in blue rooms.

Modifications are done mainly on the part of judges who simplify their questions, and cases are heard
behind closed doors. Two lawyers talked of the participation of lay judges of educational background
in each case of an accused child. According to one lawyer, educational background is not sufficient
and persons must have worked as teachers as well. Specialisation of lay judges is also problematic.

(Lawyer, Bulgaria): “In the proceedings against children we have lay judges who are of
educational background, but this is not of much use. The existence of such background by
itself, especially for someone who has never been a teacher or worked with children, would

82 Bulgaria, National Assembly (HapooHo cwvbpaHue) (2020), Draft Amendments to the Criminal Procedure Code
(3aroHonpoexkm 3a usmeHeHue u donvaHeHue Ha HakazamenHo-npouecyanHus kodekc), 10 November 2020.
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not make much sense. Maybe psychologists or something similar would be better. We should
think more about the requirements towards the members of the court panel.”

,B npouzsodcmeama cpewyy deya umame cbOebHU 3acedameru, KOUMO cd ¢ nedazo2u4ecKo
06pa308aHUE, HO MOBA He 8bPWU MHO20 paboma. Hasuyuemo Ha camomo nedazo2uyecko
0bpazosaHue, 0cobeHo rpu Yyosek, Kolimo He e busa yyumen u He e pabomus ¢ Oeya, He 3HaM
O00KO/IKO UMQO CMUCH/1 KOMO U3UCK8AHe. AKO UMQ rcuxos02 unau Heujo nodobHo, moxce 6u e
no-nodxodawo. Aanu 0a He ce MOMUC/AU MO8eYe 3a U3UCKBAHUAMA KbM CbCmaesa HA cboa. “

Judicial interviewees confirmed no modifications of settings exist for trials against accused children.
They are not even heard in the so-called ‘blue rooms’, which are mostly used for child victims. A judge
from Plovdiv confirmed that, saying that in their court building there are few court rooms and it is
impossible to have one of them modified only for proceedings against children. Nevertheless, the
practical measure most often applied is to choose a court room, to which the access is somehow
(naturally) restricted, in order to indeed have non-public hearings.

(Judge, Bulgaria): “A court room is chosen, to which there is no free access, because for
children the proceedings are usually held behind closed doors, i.e., without public access,
except for close relatives and, exceptionally, with the consent of the parties, there may be
other people. Usually, this room is isolated because there are many cases in the court, so that
no other hearings are held in it or a certain time range is fixed, during which there are no other
cases in this room. This leads to a well-intentioned isolation, so that the case is heard in a calm
environment, without other persons present at the entrance or the exit, there are no people
in the room, etc.

,M36upa ce 3aaa, 00 KoAMo 0a HAMA B0CMbII, 3aU,0MO NPU HernbaHoAeMmHUMe 06UKHOBEHO
npouzsodcmeomo e npu 3akpumu epamu, m.e. 6e3 docmvn Ha nybauka oceeH b6au3Ku
POOHUHU U 10 U3K/OYEHUe, CbC Cba/aacuemo Ha cmpaHume, mMmoxce 0a UMd 8bHWHU AUYd.
ObuKHOBEeHO Mmasu 3474 ce U30AUpd, 3aUWomo 8 Cb0d UMA MHO020 Oesd, U 8 Hes He ce
nposexdam Opyau 3acedaHuA uau onpeodeseH 4acosu OUana3oH ce ukcupa, rnpes kolimo e
mas3u 3aaa 0a HAMa Opyau Oena. Taka ce cmuza 0o eOHa 00bpoHaMepeHa U30AayuUs, MaKka
ye desilomo 0a ce 2neda 8 eOHA crnokoliHa o6cmaHosKa 6e3 0a UMa 8bHWHU AUYA NPU 8a1U3AHE
U U3nu3aHe, 8 3as1ama 0a HAMA xopa u m.H.“

All interviewed judges and prosecutors emphasised on the exclusion of the public in cases against
children. Only the judges, the prosecutor, the child, the child’s parents and the child’s lawyer are
allowed to be present in the court room. Another emphasis is the special qualifications of lay judges,
also mentioned by the lawyers. A judge from Sofia noted their efforts to try and explain to the child
what is going on in simple and easy to understand language. This is so especially when a plea-
bargaining agreement has been reached, where children are confessing their guilt, the case is closed
and children receive a certain punishment. The same judge also cited practices in other countries for
modifying court rooms and having judges in plain clothes, but none of these is applied in Bulgaria.

Like the other groups, most (non-legal) specialists could only think of modifications of conduct, not of
settings. One specialist from Sofia nevertheless thought that judges and prosecutors do not wear
gowns, but another said that they do.

In terms of conduct, three specialists from Sofia and one from Plovdiv gave the example of a hearing
behind closed doors. For two specialists, ‘blue rooms’ with child-friendly conditions are only used for
interviewing victims, not accused children. However, another believed that they are also used for
accused children. According to the same specialist and one other, judges are careful about how they
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phrase their interventions, and monitor how other parties phrase their questions and behave in
general.

(Non-legal specialist, Bulgaria): “Judges are extra careful about how they phrase their
interventions, and monitor carefully how other parties phrase their questions. | have never
heard as many reprimands in court as judges make to lawyers about how they ask questions
and how they behave in the court room during such cases.”

,Cbouume ca 8 nNvbmu Mo-eHUMAMesHU 8 U3KA3d, KOKMo U cbbawodasam u3Ka3bm Ha
ocmaHanume cmpaHu 0a e rnodxoodAaw. Tosnkosa 3abenexcKu, KOAKOMO ca npaseHu Ha
ads8oKamMu 3a HA4YUHA, Mo Kolimo numam u ce 0vpxam 6 cbOebHa 3aaa Mo makusa dena,
HUKo2a He cbm guxcdan.

ii. How are children heard and their views taken into account?

According to interviewed lawyers, children’s views are fully taken into account, just like the
statements of any other defendant. However, a lawyer from Sofia noted that, although children have
the right to be heard, it should not be forgotten that, due to their age, they may misinterpret the
situation and make a wrong decision.

(Lawyer, Bulgaria): “It should always be borne in mind that the child is always entitled to
personal participation, but cannot always assess the situation. Therefore, the lawyer has the
leading role and they decide whether the child should participate in some way. Thus, the
participation of the child is rather through communication with the defence counsel.”

,BuHazu mpsabea 0a ce ObpiU CMEMKA, Ye HEeMbAHOAEMHUAM 8UHA2U UMA rpaso HA /IUYHO
y4yacmue, Ho He suHa2u moxe 0a oueHu cumyayuama. 3amosa ad8oKamsm e sodewuam u
moli 83uma peuwleHue 04U HermbAHOAEeMHUAM 0a y4acmaead no HAKAKb8 Ha4YUH. TaKa no-ckopo
y4acmuemo Ha Henmb/HOAEMHUSA € Ype3 KOMYyHUKAUUAMA CbC 3aWUMHUKA. “

One lawyer from Sofia noted that support persons are not known to Bulgarian law. The only type of
‘support person’, recognised by the legislation, are the inspectors from the children’s pedagogical
units (demcku nedazoauyecku cmau),® but they, according to the same lawyer, are not seen as proper
support persons with whom children could build a relationship of trust. One lawyer from Sofia noted
that many cases against accused children end with a plea-bargaining agreement, so children are
practically never heard in court.

According to two prosecutors from Sofia, children rarely speak during the hearings and it is usually the
lawyer and the parents who have the active role (also confirmed by a lawyer from Sofia). The children
usually intervene only when they have to answer a question. Whenever the child wants to speak, they
are allowed to and their statements are taken into account as any other relevant evidence.

(Prosecutor, Bulgaria): “They have the right to be heard, but lawyers advise them not to give
many explanations, because very often, when a defendant starts to give explanations, they
always turn against them. That is why the right they have not to give explanations is more
important. My personal opinion is that it is better for them not to give explanations. But they
have that right, and if they decide to speak, what they say is always taken into account.”

»MImam npaso, Ho 3auWumMHuyumMe 2u cb8emeam 0a He 0a8amM MH020 06ACHeHUA, Mbli Kamo
MHO020 4ecmo, Ko2amo eduH nodcbOUM mpbeHe 0a 0a8a 0bsACHeHUs, me 8uHazu ce 0bpbwam

83 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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cpewly Hezo. Y 3amoea npasomo, Koemo umam, 0a He 0aeam 0OACHEHUs, e MOo-8aX(HO.
Moemo nu4YyHo mMHeHue e, Ye e no-0obpe 0a He dasam obscHeHuUs. Ho umam mosa npaso u
QKO pewam 0a ce U3Kaxam, moea suHadau ce 83uma npeosuo. “

In the same line, a judge from Sofia confirmed that children do not actively participate in the trial and
often perceive themselves as the subject of the procedure rather than a participant in it. Children
usually remain silent, leaving everything in the hands of the adults (the lawyer and the judge) and
waiting to see what is going to happen. Nevertheless, accused children are always allowed to speak
and what they say is always taken into account by the court, like with adults. A judge from Plovdiv
noted that children are usually more active during the pre-trial stage. During the trial, they usually
remain passive and their lawyers and parents predominantly speak during the hearings.

(Judge, Bulgaria): “Children usually do not distinguish whether the statement they make is on
the merits of the case, whether it is on the facts, etc. They speak whenever and however they
choose. Subsequently, | have to synthesise their statement and assess to which category this
statement belongs: whether they plead guilty or say something on the merits of the case, etc.
But what they say is taken into account as any other defendant who has made a statement on
the same issue.”

LHdeuama obUKHOBEHO He Npasam pPassauKa moea, Koemo Kazeam, 0anu e no cblecmsomo
Ha desiomo, danu e no gakmume U M.H. Te cu 20 KA38am Ko2amo U KOKMo cu npeueHam. B
nocsnedcmeue a3 seye 20 CUHME3UPAM U MPeueHABaM KbM KOS KOme20pus e mosa U3Ka3eaHe
— 0anu ce npu3HaAea 30 8UHOBEH UsU KA384a Heuwjo Mo CbWecmeomo Ha 0eaqomo u m.H. Ho
moea ce om4yuma Kakmo ce omyuma Ka3aHomo om 8ceku opye nodcwoum, Kolimo e 83en
OMmMHOLWeHUe o cbuume 8vbrpocu. “

According to (non-legal) specialists, children are questioned cautiously as part of the proceedings. One
specialist from Plovdiv noted that they have consulted children on how the hearing will take place.
During the hearing they ask the child whether they understand the question. Another specialist from
Sofia has participated in hearings, but was sometimes not allowed in the court room. According to a
second specialist from Sofia, the role of psychologists as support persons is to make sure the child
understands what is happening to them. A social worker underlined that the social authorities present
their social report, facilitate the child’s questioning and serve as support persons. The same specialist
thought that children are quite stressed in the court room and the environment could be a little more
inviting.

c. Theright to be accompanied by the holder of parental responsibility

All interviewees confirmed children can always consult with their parents and lawyers if they wish,
both before and during the hearings.

(Lawyer, Bulgaria): “Of course, they can consult with the lawyer at any time. In each court
hearing, in all criminal cases, the defendant and the lawyer are next to each other. They
communicate all the time; they exchange information all the time.”

»Pasbupa ce, moeam no ecako epeme. Bve 8cAKo cbOebHO 3acedaHue Mo BCU4KU
HaKasamesHu 0eaa noocvLOuUMUAM U a080Kamvm ca eOuH 0o dpye. Te npes ysaomo epeme
KOMYHUKUpam, ripe3 ya10mo epeme 06MeHAM UHgopmayua.

d. Discussion of findings

All interviewees confirmed that no modifications are made in terms of settings for hearing cases
against accused children. They were also fairly unanimous that accused children, in contrast with child
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victims, are not questioned in the so called ‘blue rooms’ (premises with child friendly settings) either.
The main modifications concern the conduct of proceedings: hearings behind closed doors, careful
guestioning by judges, special qualifications of lay judges as required by law, etc. Children are always
allowed to speak, and to consult with their parents and lawyers, but they usually remain rather passive
throughout the proceedings.
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PART D. GENERAL ASSESSMENT

D.1 Challenges

One main challenge before observing the procedural rights of accused children is the practice of the
police holding extra-procedural informal ‘talks’ with children, as mentioned by the majority of
interviewed lawyers and by some (non-legal) specialists. During those talks, children are not yet
formally charged and are often left with no information about their rights and no access to a lawyer.
At the same time, they are ‘motivated’ by various means to give the police information or to make
confessions which can be used later in the proceedings, although they are not admissible evidence.

Another group of challenges refers to working with various vulnerable groups of children such as
children with a poor education or low level of maturity (despite their age), children with mental
disabilities or children from a minority or migrant background. Such children may often have
difficulties understanding the procedure and the information about their rights. The options for
collecting data for the individual assessment of such children are also more limited.

Yet another challenge concerns the qualification of lawyers working on cases involving accused
children. Although many interviewees confirmed that even state-appointed lawyers are usually
conscientious and good-willed when working with accused children, doubts arise about their
qualification and specialisation. Those can, in turn, strongly undermine the observance of the
children’s procedural rights.

In terms of challenges shared by interviewees in their final observations, police interviewees
mentioned not taking into account children’s mental development or young age, and the possible
exercise of coercion. On a more general level, an officer from Sofia thought that the social status of
the population greatly impacts the level of crime and, if it improves, the crime situation will also
improve. According to an officer from Plovdiv, the challenge lies in reforming children to avoid their
involvement in criminal activities.

Interviewed lawyers also outlined various challenges. According to a lawyer from Sofia, the biggest
challenges lie in the communication with the child, the child’s parents and the parents of other
children (as illegal acts committed by children are often aimed against other children). Another
challenge is the immaturity of some children. According to another lawyer from Sofia, the biggest
challenges lie in the insufficient information stakeholders working with children have about their
rights and needs. Moreover, the technical preparedness for working with children, e.g., for recording
their questionings or questioning them remotely, is not sufficient either. A lawyer from Sofia
highlighted as a challenge effectively identifying the moment at which children are allowed to have a
lawyer, because the first contact between the child and the police often happens in the street and the
police undertake some immediate actions (such as search and seizure), without allowing the child to
call a lawyer. A lawyer from Plovdiv highlighted as the biggest challenge the insufficient experience of
state-appointed lawyers working with children. This often results in parents replacing the state-
appointed lawyer by a lawyer of their own choice, with the state still obliged to cover the expenses of
the state-appointed lawyer for the time during which they participated in the proceedings.

According to a prosecutor from Sofia, the biggest challenge in relation to procedural safeguards for
accused children is the maximum duration of detention, which is still the same as for adults. In the
same line, a judge from Plovdiv referred to the outdated legal framework of remand measures.
Prosecutors also mentioned as challenges the lack of internal specialisation within the prosecutor’s
office and the fact that there are no prosecutors particularly trained to work on cases involving child
defendants, the lack of audio-visual recordings of questionings and hearings and the insufficient

63



involvement of the accused children’s parents during the proceedings. A judge from Sofia noted that
the role of children in the proceedings is very formalised. This makes it difficult for them to participate
effectively, because they do not understand what is going on and they are afraid.

According to a (non-legal) specialist, the biggest challenge is for authorities to grasp that accused
children are still children and possess rights. Another specialist mentioned the specialised knowledge
required to make expert assessments and the lack of statistics on the effect of the assessments given.
A clear mechanism to do the certification and monitor the initial and continuing training of expert
psychologists is also lacking. Moreover, according to the same specialist, there is no methodology to
distribute the cases among first-line psychologists, for simpler tasks, and more specialised
psychologists for more complex cases. There should be a unified register, from which experts can be
selected and called regardless of the region they are registered in. Another specialist from Sofia
highlighted as a challenge the efforts of the government to reform the juvenile justice system while
preserving the old and ineffective institutional infrastructure for implementing preventive and
corrective measures. Children accused of having committed antisocial or criminal acts are often placed
in crisis centres and other (inadequately staffed) social establishments together with child victims,
which is potentially detrimental for both groups. The creation of a specialised juvenile court was also
recommended. According to the same specialist, judges should be further trained to communicate
with children in the court room. Another specialist saw challenges with parents who, when their child
comes into conflict with the law, do not have sufficient information about what is going to happen to
them. Yet another specialist confirmed that there are no adequately prepared institutions to deal with
such children and the procedure to place them in such institutions is too cumbersome and a lot of
time is lost. Special centres should be built for children who come into conflict with the law, with swift
placement procedures, to rehabilitate them towards personal development and help them overcome
negative tendencies.

D.2 Improvements

No particularimprovements were mentioned by interviewees as Directive (EU) 2016/800 has not been
transposed in Bulgarian law.

D.3 Promising practices

In terms of promising practices, interviewees pointed to the good cooperation among institutions that
work on cases involving accused children. According to two lawyers from Sofia, the promising practices
lie in the attitude of judges and investigative authorities, who have obviously undergone specialised
training and display a very humane attitude towards accused children. According to another lawyer
from Sofia, Bulgaria is bound by a lot of standards by the EU and the Council of Europe, which leads
to the setting of certain national standards and legislative changes improving the situation with
children’s rights. Another positive tendency is the raised awareness of professional communities
about the necessity of training both on children’s rights in general and on individual rights and their
exercise during the various proceedings.

Judicial interviewees were in general agreement that the legal framework is adequate and provides
sufficient safeguards for children’s rights. A prosecutor from Sofia further noted the specialisation of
investigative authorities and the fact that cases against children are investigated only by specifically
trained police officers. Another prosecutor from Sofia highlighted the composition of the panel of
judges (with pedagogues or psychologists sitting on the panel as lay judges), the mandatory assistance
by a lawyer, and the collection of information about the personality of the child at the very beginning
of the proceedings.
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A (non-legal) specialist saw promising practices in the assessments made by their own organisation,
proving that accused and sentenced children usually multiply the acts and community practices they
have previously been victimised by. In the same line, another specialist praised the information
materials developed by NGOs in the field of juvenile justice, but expressed concerns that they are not
sufficiently known among children and parents. They also reiterated the usefulness of the structured
risk assessment instruments they used to apply in the past. Another specialist thought that the
participation of psychologists is in itself a promising practice in the cases against children. Yet another
specialist saw a small number of judges treating accused children in a more humane manner. The
same specialist also mentioned the good cooperation with the educational specialists and
psychologists from the children’s pedagogical units (demcku nedazozuyecku cmau).

D.4 Suggestions

In terms of recommendations, a police officer from Sofia mentioned that all authorities dealing with
cases involving children should have thorough knowledge about the specifics of working with children.
Another officer from Plovdiv recommended the introduction of other countries’ practice of juvenile
courts with fully specialised judges, prosecutors and investigators.

One lawyer emphasised the need to develop the children’s individual assessment and give more
thought to its functions. Children in conflict with the law should be adequately protected in view of
their eventual reintegration in society. According to the same lawyer, a new regulation of alternatives
to criminal proceedings is needed together with the introduction of restorative justice procedures.
Children should also be able to resort to support persons other than parents and guardians. Another
lawyer thought that specialised court panels as well as specialised prosecutors and investigators
should be in place for cases against children.

Judicial interviewees also emphasised the need for specialisation and specialised trainings among their
ranks.

A (non-legal) specialist recommended that social reports should have customised formats for criminal
cases. Social authorities should also be given premises customised for children, more human resources
and trainings in the area. More effort should also be put in the reintegration of children into society.
Another specialist recommended accused children, just like child victims, be given a special
representative (a lawyer) to protect their interests, especially in case their interests contradict the
interests of their parents or guardians. Parents should have a physical or digital ‘space’ where they
should be informed about all the rights and options children have when in conflict with the law.

D.5 Additions

None of the interviewed professional referred to any additional issues not covered by the interview.

84 Children’s pedagogical units are specialised local authorities, which are coordinated by the police and consist of inspectors,
who are police officers.
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PART E. CONCLUSIONS

Due to the incomplete transposition of Directive (EU) 2016/800 in Bulgaria, many of the interviewees
were not aware of the requirements towards such proceedings set by EU law. Thus, the majority of
interviewed professionals gave a positive assessment of the conduct of proceedings against accused
children vis-a-vis the current legal framework. The problems that were mostly cited were also general
to Bulgaria’s whole criminal procedure rather than the application of the provisions of the Directive.
Among them are the informal ‘talks’ the police invite accused children to participate in before getting
any procedural capacity, information or a lawyer. During such talks, they are ‘motivated’ to share
information and make confessions later included in the case files despite not being admissible
evidence. Another problem is the low specialisation and scarce specialised training of authorities and
lawyers dealing with accused children. Moreover, assessments of children’s individual needs may be
fairly formalistic and include few details and a low sensitivity towards children’s vulnerabilities.
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ANNEX - Overview of national organisations working with children who are

suspects or accused persons in criminal proceedings

Organisation

Focus

(Publically available)
Contact details

State Agency for Child
Protection (SACP) (dvpxasHa
Q2eHYUA 30 3aKpUAa Ha
dememo, AA3[)

The State Agency for Child
Protection is the national child
protection authority. Itis a
specialised body of the
government responsible for
the coordination and control
of the implementation of the
state policy in the area of child
protection. The agency
maintains the national child
protection information system,
which includes, among other
data, information about
children at risk. The agency
also operates a national
helpline for children.

Address: Sofia 1051, 2
Triaditsa Street

Telephone: + 359 2 93390 10
Fax: +359 2 980 24 15

Email:
sacp@sacp.government.bg
Website:
https://sacp.government.bg

Social Assistance Directorate(s)
(SAD) (Auperyus ,,CoyuanHo
nodnomazaaxe”, ACN)

The Social Assistance
Directorates are territorial
units of the Social Assistance
Agency (SAA) (AceHyus 3a
coyuasHo rnodrnomazaHe,
ACH). They are the specialised
child protection authorities at
local level. Each Social
Assistance Directorate has a
Child Protection Department
(CPD) (Omoen ,,3arkpuna Ha
dememo”, 03[1). When a child
is involved in administrative or
judicial proceedings, the
respective Social Assistance
Directorate (by the child’s
place of residence) is notified
and is authorised to send a
representative (social worker)
to participate in the child’s
hearing.

A full list of all Social
Assistance Directorates with
their location and contact
details is available at
https://asp.government.bg/bg
/kontakti/teritorialni-strukturi.

Local commission(s) for
countering anti-social
behaviour of juveniles and
minors (MecmHa Komucua 3a
6opba c
npomusoobuwecmeeHume
npossu Ha ManosemHume u
HembaAHOAEeMHUMe)

The local commissions for
countering anti-social
behaviour of juveniles and
minors are responsible for the
implementation of
correctional measures
imposed on children, who
have committed a crime, but

A local commission for
countering anti-social
behaviour of juveniles and
minors exists in each
municipality and in each
region of bigger cities. A full
list of all local commissions
with their location and contact
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are released from criminal
liability and diverted to
correctional measures. In
some cases, the local
commissions can exercise
supervision on children
accused in criminal
proceedings as an alternative
to detention. The work of the
local commissions is
coordinated by a Central
Commission for Countering
Anti-Social Behaviour of
Juveniles and Minors
(CCCASBIM) (LleHmpanHa
Komucus 3a 6opba ¢
npomusoobujecmseeHume
nposeuU Ha MasonemHume u
HenvaHosAemMHume,
LUKBNMNMH).

details is available at
http://www.ckbppmn.govern
ment.bg/localComission/.

Children’s pedagogical unit(s)
(CPU) (demcka nedazozuvecka
cmas, ANC)

Children’s pedagogical units
are local authorities, but their
work is coordinated by the
police and their staff consists
of inspectors, who are police
officers appointed by the
Minister of the Interior. The
tasks of the inspectors include,
among other things,
identification of children who
have committed a crime,
provision of assistance to
investigative authorities in the
investigation of crimes
committed by children,
registration of children who
have committed a crime, etc.
In some cases, the children’s
pedagogical units can exercise
supervision on children
accused in criminal
proceedings as an alternative
to detention and can
participate in court hearings
involving such children.

Children pedagogical units are
local authorities at municipal
level.

Home(s) for temporary
accommodation of minors and
juveniles (HTAMJ) (dom 3a
8peMeHHO HaCMAaHABAHE HA
ManonemHu u
HenvaHonemHu, ABHMH)

The homes for temporary
accommodation of minors and
juveniles are used for
accommodating children, who
have committed a crime or
another unlawful act and who

The homes for temporary
accommodation of minors and
juveniles are units of the
territorial police departments.
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cannot be sent back to their
parents or guardians. The
maximum duration of
accommodation is 15 days, in
exceptional cases it can be
extended up to two months.
Accommodation for more than
24 hours must be approved by
a prosecutor.

Social Activities and Practices
Institute (SAPI) (MHcmumym
rno coyuasnHu oeliHocmu u
npakmuku, NCAN)

The Social Activities and
Practices Institute is a provider
of social services for children
and families at risk. The
organisation operates three
Child Centres for Advocacy and
Specialised Services for
Children in Conflict with the
Law, which provide services
such as legal consultation,
information and assistance for
participation in legal
procedures, intensive socio-
corrective support;
psychological and psycho-
therapeutic support, family
consultation, etc.

Address: Sofia 1606, Kriva
Reka, 1 Viktor Grigorovich
Street

Telephone: + 359 2 852 47 13
Fax: +359 2 987 98 03

Email: sapi@sapibg.org
Website: https://sapibg.org
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