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Working group II: Smuggling as a means of last resort to enter 

the EU 
 
Due to limited possibilities to enter the EU legally, migrants and people seeking protection have little 

choice but to trust smugglers to reach the EU. The smugglers abuse and exploit them and do not 

hesitate to risk their lives. For example on 6 September 2014 hundreds of people drowned when 

criminals sank a ship carrying migrants on the way from Egypt to Malta.1 From January to September 

2014, the IOM estimates that 3072 people have died in the Mediterranean.2 

 

During the first eight months of 2014, 113,000 people arrived in Italy in an irregular manner, which is 

a three-fold increase of irregular arrivals compared to the total number of arrivals in 2013 (43,000). 

During the same time period in 2014, 37,000 people arrived irregularly in Greece, Spain and Bulgaria, 

and the total number of arrivals in 2013 is almost 40,000.3 A very large portion of the present arrivals 

are people in need of protection, such as Syrians and Eritreans. Only a minority of them claim asylum 

in Italy. The majority of them continue to irregularly travel, often assisted by smugglers, to other 

European states, mainly Germany, Sweden and Switzerland where they then apply for asylum. 

 

The Task Force Mediterranean set up by the European Commission to identify short-term actions to 

address the humanitarian crisis in the Mediterranean has recommended a number of priority actions, 

such as fighting against smuggling and organised crime, and a renewed focus on resettlement and 

reinforced legal avenues to reach Europe.4 The European Commission has since listed implementing 

actions, including developing a comprehensive plan on smuggling, a review of existing legislation on 

smuggling, and exploring possibilities for protected entry procedures.5 

 

A fundamental rights-based approach to fighting smuggling has many challenges. For instance, those 

who help or engage with irregular migrants risk being punished under rules on smuggling. The FRA 

paper on Criminalisation of migrants in an irregular situation and of persons engaging with them 

provides an overview of EU Member States’ legislation punishing smuggling. It shows that those who 

provide humanitarian or emergency assistance or rent accommodation risk being punished.  

 

This working group will focus on the risk that those who provide humanitarian or emergency 

assistance or rent accommodation to irregular migrants could be punished by legislation intended to 

fight smuggling. However, resorting to smugglers should not be the only way to reach the EU.  

                                                           
1 The Guardian “Migrant boat was 'deliberately sunk' in Mediterranean sea, killing 500”, 15 September 2014. 
2 International Organization for Migration (IOM) “Fatal Journeys, Tracking Lives Lost during Migration”, Brian Tara and Laczko 
Frank (eds.) (2014). 
3  Frontex, Frontex Risk Analysis Network. 
4 Other priorities are cooperation with third countries, reinforced border surveillance and solidarity among Member States 
confronted with migration pressure and the establishment of regional protection programmes. Communication from the 
Commission to the European Parliament and the Council on the work of the Task Force Mediterranean, Brussels, COM (2013) 
869 final, 4.12.2013. 
5 Commission Staff Working Document, Implementation of the Communication on the Work of the Task Force Mediterranean, 
SWD(2014) 173 final, 22.5.2014. 

http://fra.europa.eu/en/publication/2014/criminalisation-migrants-irregular-situation-and-persons-engaging-them
http://www.theguardian.com/world/2014/sep/15/migrant-boat-capsizes-egypt-malta-traffickers
http://www.iom.int/files/live/sites/iom/files/pbn/docs/Fatal-Journeys-Tracking-Lives-Lost-during-Migration-2014.pdf
http://www.iom.int/files/live/sites/iom/files/pbn/docs/Fatal-Journeys-Tracking-Lives-Lost-during-Migration-2014.pdf
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf%20Click%20here%20to%20enter%20text.
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf%20Click%20here%20to%20enter%20text.
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf%20Click%20here%20to%20enter%20text.
http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/immigration/general/docs/sdw_implementation_of_the_communication_on_the_work_of_the_task_force_mediterranean_part_2_en.pdf
http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/immigration/general/docs/sdw_implementation_of_the_communication_on_the_work_of_the_task_force_mediterranean_part_2_en.pdf
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Therefore the working group will also discuss possibilities to expand legal ways to enter the EU for 

people in need of protection.  

 

 Fundamental rights safeguards to prevent humanitarian assistance being punished as 

smuggling 

The United Nations Smuggling of Migrants Protocol, supplementing the UN Convention against 

Transnational Organised Crime, the Palermo Protocol (2000), criminalises the procurement of irregular 

entry or residence if it is done to obtain, directly or indirectly, a financial or other material benefit 

(Article 6). The EU’s Facilitation Directive (Directive 2002/90/EC) obliges Member States to punish 

anyone who intentionally either assists a person to irregularly enter or transit through a Member State, 

or gains financially from helping someone to stay in that Member State (Article 1).   

 

There is risk that laws in place to fight smuggling punish not only criminal networks, but also people 

involved in rescue of irregular migrants, as well as NGOs providing non-profit assistance and landlords 

renting accommodation to irregular migrants. The rules on facilitation may also undermine Article 31 

of the Geneva Convention, according to which refugees should not be penalised for unauthorised entry, 

if they entered directly from a territory where their life or freedom was threatened. 

 

The risk that someone engaging with or providing emergency or humanitarian assistance to irregular 

migrants would face charges for smuggling migrants casts a negative light on how society as a whole 

perceives them. Their irregular entry or stay is also a punishable offence in the majority of Member 

States, which deters them from for instance reporting crime, even if they are victims themselves.  

 

Calls for ending threats of smuggling charges for assisting irregular migrants have been raised by the 

Council of Europe, the Parliamentary Assembly6 and the Commissioner of Human Rights7 as well as 

civil society organisations, such as the Human Rights at Sea Initiative8 and others.9   

 

Article 1(2) of the Facilitation Directive allows states to refrain from imposing sanctions when irregular 

entry is facilitated to provide humanitarian assistance. Rescue of people in distress at sea is an 

obligation under the law of the sea, but the Directive does not explicitly remind Member States of their 

obligation to carry out rescue missions under international law, regardless of the immigration status of 

the person in distress. Indeed, under criminal law, failure to rescue is usually a criminal act. According 

to the FRA study on criminalisation of migrants in an irregular situation and people engaging with them, 

national legislation in only eight Member States explicit states that certain acts to facilitate entry for a 

humanitarian purpose are not punishable. The Smuggling of Migrants Protocol requires the punishment 

of facilitation only if done for profit, but the Facilitation Directive explicitly includes the element of 

profit only as regards facilitation of unauthorised stay, and not entry or transit. Only in four Member 

States the law expressly requires that facilitation of entry is punishable only if proven to be for profit 

or gain.  

 

Turning to facilitation of stay, in only half of the EU Member States NGOs providing assistance to 

irregular migrants would not risk punishment for facilitating irregular stay, as in these States profit is a 

requirement for punishment. Another five Member States that principally punish also non-profit 

assistance explicitly exempt some forms of humanitarian assistance. If the national legislation is not 

                                                           
6 Council of Europe, Parliamentary Assembly, The “left-to-die boat”: actions and reactions, Resolution 1999 (2014) 
7 Council of Europe Commissioner for Human Rights, Nils Muižnieks, Report following his visit to Greece, from 28 January to 1 
February 2013 (2013); Council of Europe Commissioner for Human Rights, Thomas Hammarberg, “Criminalisation of Migration 
in Europe: Human Rights Implications” (2010) 
8 The Human Rights at Sea Initiative, “African Migrants to Europe, an Asylum Case Study: Seeking safety in Europe from 
torture and ill-treatment”  
9 For instance, Platform for International Cooperation on Undocumented Migrants (PICUM) «Five-Point Action Plan for the 
Strategic Guidelines for Home Affaires from 2015», January 2014; and Groupe d’information et de soutien des immigrés 
(GISTI) «Si la solidarité devient un délit, nous demandons à être poursuivis pour ce délit!” 

http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?FileID=21024&lang=EN
https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH%282013%296&Language=lanEnglish&Ver=original&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH%282013%296&Language=lanEnglish&Ver=original&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?id=1579605
https://wcd.coe.int/ViewDoc.jsp?id=1579605
http://www.humanrightsatsea.org/wp-content/uploads/2014/09/20140806-Migrant_Case_Study_Eritrea_Germany.pdf
http://www.humanrightsatsea.org/wp-content/uploads/2014/09/20140806-Migrant_Case_Study_Eritrea_Germany.pdf
http://picum.org/en/publications/reports/
http://picum.org/en/publications/reports/
http://www.gisti.org/spip.php?article1404
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clear on excluding humanitarian assistance from punishment, the duty to ensure that the migrant’s 

fundamental rights are respected lies with the administration and domestic courts. Authorities do not 

normally target NGOS for assisting irregular migrants, but many are uncertain if they risk punishment 

when providing support.  

 

Both the UN Smuggling of Migrants Protocol and the Facilitation Directive require the act to be 

committed intentionally to be punished. Also in cases where the aim is not to prevent removal, renting 

accommodation to an irregular migrant can be punished as facilitation of stay in the large majority of 

Member States. Irregular migrants can rent flats only informally which exposes them to greater risks 

of abuse and exploitation. They may be forced to pay a high rent for substandard housing. In return 

for housing, female irregular migrants are particularly vulnerable to sexual exploitation and abuse.  

 

Guiding questions for working group II relating to fundamental rights safeguards to prevent the 

criminalisation of people assisting or engaging with irregular migrants: 

 

1. What is necessary to prevent the provision of emergency and humanitarian assistance to 

irregular migrants, as well as the provision of accommodation, from being punished as 

smuggling? 

2. How can it be ensured that legal provisions punishing smuggling are implemented in accordance 

with the obligations under the EU Charter of Fundamental Rights and other human rights 

instruments?  

3. What should be done to focus efforts on fighting criminal networks exploiting and abusing 

irregular migrants and ensuring that those providing assistance or renting accommodation to 

irregular migrants, and the migrants themselves, are not punished? 

4. Someone helping an irregular migrant may receive a small financial benefit (compensation of 

cost for transportation, rent, etc.). How to draw the line when assistance for profit should be 

excluded from punishment? 

 

Please indicate in your answers who should take action: Member States, EU institutions and bodies, 

international organisation or civil society organisations. 

 

  Legal ways to enter the EU for people in need of protection 
 

For people in need of protection, there are few legal avenues to enter and stay in an EU Member State, 

apart from resettlement schemes. Immigration schemes for the purpose of family reunification, 

employment, study or research principally do not target people in need of protection, although some 

examples of voluntary schemes targeting people in need of protection exist. When entering legally, 

the applicant has to fulfill the conditions for entry and stay. In addition, security checks are performed, 

the identity of the person is established, and fingerprints are usually taken. The integration process of 

regular arrivals will from the outset be easier than in the case of people having arrived or staying in 

an irregular manner. 

 

In the absence of opportunities for lawful entry, many people in need of protection have no other 

option than to resort to smuggling networks to reach safety. Having legal channels in place for refugees 

to reach protection and safety would contribute to reducing the loss of lives of migrants at sea. 
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Calls for the creation of safe routes have been voiced by many. These include: the European 

Parliament;10 EU Commissioners,11 the United Nations (UN) Special Rapporteur on the human rights of 

migrants concerning the management of the external borders of the EU;12 the Council of Europe’s 

Commissioner for Human Rights13 and its Parliamentary Assembly14; as well as civil society 

organisations, such as the European Council on Refugees and Exiles (ECRE) that have included legal 

access to Europe for people in need of protection as a priority area for concrete action in their campaign 

on Syria’s refugees.15 

 

Legal entry channels for refugees range from resettlement and humanitarian admission programmes, 

protected entry procedures and the use of humanitarian visas to more generous use of family 

reunification rules and existing channels for regular migration for the purposes of labour and study. At 

the same time, the European Commission has raised the possibility of a feasibility study on joint 

external processing in its communication, complementary the existing right to access to asylum 

procedures in the EU.16  

 

The decision whether to resettle, and how many people and from which groups, rests with the 

authorities of the Member States. However, an EU Resettlement Programme (under the Asylum 

Migration and Integration Fund) lays down EU priorities and provides financial incentives for resettling 

under these priorities. In addition, the Preparatory Action on Emergency Resettlement supports 

resettlement of people that could not be foreseen and “pledged”. It allowed for the first wave of 

resettlement from Syria in 2012.  

 

In 2013, a total of 98,400 refugees were admitted by 21 resettlement countries. Most refugees were 

resettled to USA (66,200), Australia (1,320) and Canada (12,200). Turning to the on-going Syrian crisis, 

the majority of pledges comes from EU Member States. By September 2014, the EU had pledged to 

receive 34,000 Syrian refugees out of the 2.8 million Syrian refugees that are in the neighbouring 

states, according to UNHCR. Germany has offered humanitarian admission for 20,000 refugees and 

Austria for 1,500 refugees. Sweden has resettled 1,200 refugees and a number of other Member 

States between 23 and 500. Moreover, under individual sponsorships launched by Syrian relatives, 

Germany has pledged to admit 8,500 refugees. The Czech Republic has pledged to receive 100 

refugees that have to be medically evacuated. Not included in this figure is the UK resettlement scheme 

for Vulnerable Persons Relocation (VPR) that aims to resettle a few hundred Syrian refugees over the 

next three years. For 2015 to 2016, the UNHCR seeks 100,000 places for Syrian refugees.17 Expanded 

family reunification programmes for Syrians have been implemented by Ireland and Switzerland. 

However, embassies were not equipped to deal with the high volumes.  

 

The Core Group on Resettlement convened by UNHCR and chaired by Sweden advocates for 

‘complementary solutions’ for refugees, such as expanded family reunification, private sponsorships, 

labour mobility and investor schemes, student scholarships, academic fellowships, and medical 

evacuation. 
 

                                                           
10 European Parliament Resolution 2013/2837(RSP) of 9 October 2013 on EU and Member State Measures to Tackle the Flow 

of Refugees as a Result of the Conflict in Syria; European Parliament Resolution 2013/2024(INI)) of 2 April 2014 on the mid-
term review of the Stockholm Programme . 
11 Press Release, “Commissioner Cecilia Malmström commemorates the Lampedusa tragedy”. Brussels, 2 October 2014. Wall 
Street Journal, “Proposed EU Migration Commissioner Avramopoulos Talks the Talk”, 30 September 2014. 
12 United Nations (UN), Human Rights Council, Crépeau, F., Special rapporteur on the human rights of migrants, “Regional 
study: management of the external borders of the European Union and its impact on the human rights of migrants’, 
A/HRC/23/46, 24 April 2013. 
13 New Europe, 30/09/2014. 
14 Council of Europe, Parliamentary Assembly, The “left-to-die boat”: actions and reactions, Recommendation 2046 (2014) 
15 European Council on Refugees and Exiles (ECRE) “Europe Act Now”- Our Recommendations”. 
16 See Commission, Communication on the Task Force Mediterranean, at p. 13. 
17 UNHCR, Finding Solutions for Syrian Refugees, Resettlement and other Forms of Admission of Syrian Refugees, 24 
September 2014. 

http://www.europarl.europa.eu/oeil/popups/printsummary.pdf?id=1317327&l=en&t=E;%20See%20also%20the%20recent%20opinion%20of%20the%20European%20Economic%20and%20Social%20Committee%20on%20European%20immigration%20policies
http://www.europarl.europa.eu/oeil/popups/printsummary.pdf?id=1317327&l=en&t=E;%20See%20also%20the%20recent%20opinion%20of%20the%20European%20Economic%20and%20Social%20Committee%20on%20European%20immigration%20policies
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0276
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0276
http://europa.eu/rapid/press-release_STATEMENT-14-296_en.htm
http://blogs.wsj.com/brussels/2014/09/30/proposed-eu-migration-commissioner-avramopoulos-talks-the-talk/
http://blogs.wsj.com/brussels/2014/09/30/proposed-eu-migration-commissioner-avramopoulos-talks-the-talk/
http://www.coe.int/web/commissioner/-/europe-wake-up-
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21026&lang=en
http://www.ecre.org/component/content/article/56-ecre-actions/620-europe-act-now-our-recommendations.html
http://www.unhcr.org/52b2febafc5.pdf
http://www.unhcr.org/52b2febafc5.pdf
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A person seeking protection is often at the same time also a student, researcher, worker or 

entrepreneur. Schemes for immigration of students and researchers targeting people in need of 

protection include, for instance, the German-funded DAFI scholarship (Albert Einstein German 

Academic Refugee Initiative), the Swedish Institute Study Scholarships for Syrian Students, Portugal’s 

Global Platform for Academic Emergency Assistance to Syrian Students, and the Erasmus Mundus 

Programme.18 

 

The EU asylum acquis applies once a person is in the territory of the Member State, at the border, in 

the territorial waters or in the transit zones of the Member State. However, the Temporary Protection 

Directive (Directive 2001/55/EC) can principally apply to spontaneous movement of a large number 

of people from a particular country or region or an assisted evacuation into the EU (Article 2(d)). Under 

Article 8(3), states should, if necessary, facilitate the entry of eligible people into their territory, 

including, for example, by issuing visas. 
 

The Visa Code (Regulation (EC) No. 2009/810/EC) lays down procedures for issuing visas, allowing 

entry into the EU and stay up to three months. It allows the Member State to make derogations from 

the admissibility requirements based on humanitarian grounds or for reasons of national interest 

(Article 19(4)). It also allows for a visa with limited territorial validity to be exceptionally issued on 

humanitarian grounds, for reasons of national interest or because of an international obligation (Article 

25). According to a recent study by the European Parliament, 16 EU Member States have, or have had, 

some form of scheme for issuing humanitarian visas, through a national visa and/or a Schengen 

uniform visa, or Schengen visa with limited territorial validity (LTV) – valid in one or more Member 

States.19 EU Member States have closed their embassies in Syria, but maintain consular representation 

in the neighboring countries Jordan, Lebanon and Turkey. 

 

Guiding questions for working group II relating to legal ways to enter the EU for people in need of 

protection: 

1. What could be done to increase pledges for resettlement and humanitarian admissions?  

2. Could immigration schemes intended for students, employers and entrepreneurs etc. be 

opened up to people in need of protection? How could this be done? 

3. How could (real or perceived) obstacles to the use of protected entry 

procedures/humanitarian visas be overcome? What is the role of EU institutions/agencies in 

this debate?  

4. How could individuals’ will to help refugees, such as individual sponsorships, be further 

developed to promote developing legal ways to enter the EU?  

 

Please indicate in your answers who should take action: Member States, EU institutions and bodies, 

international organisation or civil society organisations. 

 

 

                                                           
18 Refugees Studies Centre, Forced Migration Policy Briefing 10; “Protection in Europe for refugees from Syria”, Cynthia 
Orchard and Andrew Miller. 
19 European Parliament, Directorate-General for Internal Policies, Policy Department C, Citizens’ rights and constitutional 
affairs, Humanitarian visas: option or obligation?, 2014,  48-49. 

http://www.rsc.ox.ac.uk/files/publications/policy-briefing-series/pb10-protection-europe-refugees-syria-2014.pdf
http://www.rsc.ox.ac.uk/files/publications/policy-briefing-series/pb10-protection-europe-refugees-syria-2014.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2014/509986/IPOL_STU(2014)509986_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2014/509986/IPOL_STU(2014)509986_EN.pdf

