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Working group III: Children in the context of migration and asylum  
 

Children may travel with their family or alone, separated or unaccompanied. Children leave from their 

country of origin to travel to and within the territory of the EU for survival, in search of security, improved 

standards of living, education, economic opportunities, protection from exploitation and abuse, family 

reunification or a combination of these factors. They may be seeking asylum, be victims of trafficking, or be 

undocumented migrants. Their status may differ at various stages on their journey and they may encounter 

many differing situations of vulnerability.  

 

In 2013, the number of unaccompanied children applying for asylum in the EU has not decreased compared 

to previous years. 12,690 applications for international protection from unaccompanied children were 

submitted last year, with Sweden receiving the greatest number of applications (3,850). However, statistics 

from some Member States suggest that the asylum seeking children represents only a small percentage of 

the total number of separated and unaccompanied children in the country.  

 

In Belgium, the number of unaccompanied minors not applying for asylum in 2013 was more than three 

times bigger than the number of those who did apply. In Italy and Spain together, the number of 

unaccompanied children who did not apply for asylum exceeded 10 000 last year
1
.  

 

Whatever their particular status and the reasons for migration, all children have rights enshrined in the UN 

Convention for the Rights of the Child and are entitled to special protection and assistance. The EU Charter of 

Fundamental Rights also provides, in Article 24, for the right of children to be protected and receive care as is 

necessary for their well-being, whilst reiterating the principles of the best interests of the child and of the 

rights of the child to be heard. These provisions are also reflected in the EU acquis.
2
 

 

The “EU Agenda for the rights of the child"
3
 reaffirmed the strong commitment of EU institutions and Member 

States to promote, protect and fulfil the rights of the child. Moreover, the EU action plan on unaccompanied  

 

                                                           
1
 Commission staff working document accompanying the document “Communication from the commission to the European Parliament 

and the Council 5th annual report on immigration and asylum (2013) {com(2014) 288final}, available at http://ec.europa.eu/dgs/home-
affairs/e-library/documents/policies/immigration/general/docs/5th_annual_report_on_immigration_and_asylum_swd_en.pdf. 
2
 The recast EU asylum instruments addressing asylum reception conditions, asylum procedures and qualification, as well as Dublin 

transfers of asylum seekers between EU Member States, recently adopted or currently in negotiation, include specific provisions on child 
protection, including provisions for the best interests of the child, family unity and tracing, guardians/representation, the right to be heard, 
special safeguards in relation to detention as well as age assessment procedures.  
Directive 2008/115 (the Return Directive) obliges Member States to take due account of the best interests of the child and has a number 
of specific safeguards with regard to children (Article 5, 10, 14 and 17). Finally, the Schengen Borders Code (Regulation 562/2006) 
requires that border guards pay particular attention to minors (Article 6 of Annex VII). Directive 2011/36 on preventing and combating 
trafficking in human beings, and protecting its victims, includes provisions on assistance, support and protection measures (incl. durable 
solutions and presumption of childhood) for child victims (Article 13), assistance, support and protection for unaccompanied child victims 
(Article 16), the child's right to be heard and to have her/his views taken into account (Article 14).  
3
 An EU Agenda for the Rights of the Child [COM (2011) 60 final],  

http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/immigration/general/docs/5th_annual_report_on_immigration_and_asylum_swd_en.pdf
http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/immigration/general/docs/5th_annual_report_on_immigration_and_asylum_swd_en.pdf
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52011DC0060:en:NOT
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minors (2010-2014),
4
 acknowledges the vulnerability of unaccompanied children and provides for a number 

of actions to increase protection of this group. The EU Strategy towards the eradication of trafficking in 

human beings 2012-2016 also sets as one of its priorities the protection of children and calls for the 

development of guidelines for integrated child protection systems by 2014.
5
 

 

However, despite efforts made to date and the undeniable progress that has been made in recent years at 

the EU and national level for the protection of asylum seeking and migrant children, there are considerable 

gaps in the protection of children entering the EU.
6
 Immigration, asylum and child-protection legislation are 

employed to deal with the issue of children entering the EU. However, in practice, very often there is tension 

between Member States' interests to manage migration flows, and the goals of migration policies on the one 

hand and Member States' obligations to fulfil, respect and promote the protection of the rights of the child 

under international and EU law on the other hand, in particular to respect the best interests of the child and 

implement child-protection standards
7
. The challenges that Member States faces in this regard include 

pressures on resources to provide appropriate care and support to children entering the EU and to determine 

the child’s best interests in finding and implementing a durable solution.  

 

The workshop will seek to offer guidance on how to fully embed international child protection standards in 

border procedures relating to identification, and immediate referral and temporary representation 

arrangements. The discussion in the working group will also address challenges related to first reception and 

alternatives to detention, best interests considerations within transfer and return procedures, as well as 

issues related to transnational cooperation of national authorities in this regard. The discussions will take 

place against the backdrop of preparatory work for the forthcoming Commission Communication on 

integrated child protection systems as well as FRA’s Handbook on guardianship and selected findings from 

FRA’s research at external borders. Discussions will focus on four interrelated topics: 

 

1. Children at the border 

The Schengen Borders Code requires border guards to pay particular attention to children travelling, whether 

or not they are accompanied. Decisions affecting children must respect and apply the ‘best interests’ 

principle. 

 Identification and immediate referral 

Guidance on the practical meaning of the best interests principle in EU border control procedures is limited. 

The VEGA Children handbook,  developed by Frontex for border guards, aims to address this gap to some 

extent by focusing on identification and immediate referral during border checks
8
. At the same time, FRA 

research at border crossing points shows that only a few border guards have access to regular training on 

children and they consider the identification of protection needs as a prominent part of their tasks. 

The question arises whether it would be useful for border professionals to have a checklist of best interests 

parameters at hand that they can refer to during the initial treatment of children at the borders. This would 

be before children are referred to or first see a temporary independent representative.  

 

                                                           
4
 EU action plan on unaccompanied minors (2010-2014); and EU action plan on unaccompanied minors mid-term report 28.09.2012. 

5
 The EU Strategy towards the eradication of trafficking in human beings 2012-2016. 

6
 See FRA reports ‘Fundamental rights at airports: border checks at five international airports in the European Union’ / ‘Fundamental 

rights at land borders: findings from selected European Union border crossing points’ (due to be published on 10 November). 
7
 United Nations, General Assembly, Report of the Secretary-General Promotion and protection of human rights, including ways and 

means to promote the human rights of migrants, A/69/277, 7 August 2014, available at 
http://ap.ohchr.org/documents/alldocs.aspx?doc_id=23900CoE “Undocumented migrant children in an irregular situation: a real cause for 
concern”, Doc. 13062, 5 November 2012, available at  http://ap.ohchr.org/documents/alldocs.aspx?doc_id=23900. 
8
FRONTEX, VEGA Children Handbook (due to be published in early 2015)  

http://ap.ohchr.org/documents/alldocs.aspx?doc_id=23900
http://ap.ohchr.org/documents/alldocs.aspx?doc_id=23900
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 Legal representation at the borders 

 

The assistance of an independent representative safeguarding best interests is required before decisions 

affecting the child are taken. This includes important placement and procedural decisions (including on age 

assessment), which usually take place during second line checks. FRA has therefore suggested that 

“mechanisms for a preliminary assessment and protection of children’s best interests at airports must be in 

place”. Good practices, ensuring timely representation at borders, have been developed. In the Netherlands, 

for example, early referral to the guardianship institution, NIDOS, ensures the presence of a temporary 

guardian before decisions concerning the child are taken. The cooperation mechanism with the youth welfare 

office at Frankfurt airport also appears to work swiftly and well. The working group could identify and discuss 

the possible replication of such good practices. 

 

Guiding questions for Working Group III relating to children at the borders: 

 

What are the main obstacles to immediately identify children at risk and what has to be done to fully respect 

children’s rights and apply international and national child protection standards at the borders? 

 What are the challenges in immediate identification of children at risk at the external borders in 

ensuring protection of child victims and subsequent criminal prosecution? What are the 

challenges in ensuring immediate reference to and activation of child protection system? 

 What are effective mechanisms ensuring immediate activation of the referral system, i.e. that all 

unaccompanied children at the borders are swiftly assigned a (temporary) guardian with 

knowledge of residence, asylum law and child protection issues while decisions affecting them 

are taken? 

 Would it be useful for border professionals to have a checklist at hand indicating best interests 

parameters to be considered for the initial treatment at the border as long as the child has not 

met an independent representative? If so, what essential safeguards should be included?  

 What measures are needed to ensure that temporary holding of children during border control 

procedures takes place as a measure of last resort for the least time and in conditions aligned 

with international and national child protection standards? What measures are necessary to 

ensure the use of alternatives to detention?   

 What are the challenges and the obstacles faced by Member States to applying international 

child protection standards at the borders and when a decision on entry is pending?  

 What mechanisms are/should be in place to ensure that data registration, processing and sharing 

takes place in the best interests of the child concerned? 

 

2. First reception 

 

When crossing borders, children are often held in premises at airports or are accommodated in reception 

facilities, usually run by migration or police authorities. Instances of homeless children and families sleeping 

in the streets have also been reported. In some facilities, living conditions are inadequate for children, failing 

to comply with international and national child protection standards. Guardians are not systematically 

appointed for all children in all EU Member States. Legal assistance and translation services are not always 

available. Access to education and health services is limited and may not always meet minimum quality 

standards
9
. 

 

 

                                                           
9
 UN Committee on the rights of the child’s; Report of the 2012 Day of General Discussion on the rights of all children in the context of 

international migration, available at http://www.ohchr.org/EN/HRBodies/CRC/Pages/Discussion2012.aspx. 

http://www.ohchr.org/EN/HRBodies/CRC/Pages/Discussion2012.aspx
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Children in reception facilities are vulnerable to exploitation and abuse. They may be recruited by traffickers 

and other criminal networks. Very often they go missing.
10

 Registration of data relating to missing children is 

often key for subsequent law enforcement and protection purposes. The European Commission’s report on 

missing children calls for internationally-agreed procedures for entering alerts on missing children in SIS II
11

.  

The question arises whether SIS II could be used more proactively to trace and provide protection to 

unaccompanied children who go missing. 

Registration, particularly of those children that do not apply for international protection, and who have an 

irregular status or are undocumented, is not rigorously assured. As a result, comprehensive data on the total 

number of children in the EU territory are lacking. The working group may discuss whether it would be useful 

to draw up a list of fundamental rights considerations in relation to the registration, processing and sharing of 

data on children.  

 

Guiding questions for Working Group III relating to first reception:  

 

What needs to be done to fully respect children's rights and to apply international child protection standards 

during the first reception of children arriving to the EU?  

 What are the challenges in applying alternative care standards to reception centres and other 

facilities for immigrant and asylum-seeking children? 

 Is it advisable to place reception facilities under the responsibility of child protection authorities 

to comply with the EU and international law obligations? Is this a necessary step to improve 

living conditions and to apply quality standards in such facilities? 

 How should reception standards be raised to minimise the risk that children go missing?   

 What are the challenges in ensuring qualified guardians and legal representatives are appointed 

swiftly and access to legal aid for all children deprived of parental care?  

 What are the practical steps and measures needed to ensure that services meet minimum quality 

standards? Are there examples of promising practises that can be replicated? What are the 

obstacles and what could be done to improve registration and collection of comprehensive data 

on children entering the EU, including those who do not seek asylum?  

 Could SIS II be used more proactively to trace unaccompanied children who go missing and to 

provide protection for them? 

 Effective registration and collection of personal data of children can increase the possibility to 

find a child who goes missing. How we can ensure that personal data of children will be only 

used in the child's best interests and in compliance with data protection principles? 

  

3. Dublin transfers and return of children  

 

In addition to addressing a child’s immediate needs, a long-term plan is necessary for every child under care. 

Decisions to transfer a child under the Dublin mechanisms as well as decisions on the child’s return must be 

taken in light of such long-term plan, usually referred to as “durable solution”.  

 

Both the Dublin Regulation (EU) No. 604/2013 and the Return Directive (2008/115/EC) contain child specific 

provisions. They reiterate the principle of the best interests of the child as a primary consideration in all 

decisions affecting the child.  

 

                                                           
10

 “Rapporto nazionale minori stranieri non accompagnati” 30 September 2014. 
11

European Commission, Study on “Missing children in the European Union Mapping, data collection and statistics” 
(2013)http://ec.europa.eu/justice/fundamental-rights/files/missing_children_study_2013_en.pdf. 

http://ec.europa.eu/justice/fundamental-rights/files/missing_children_study_2013_en.pdf
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The Dublin Regulation offers the possibility to reunite the child with his/her family when residing in another 

EU Member State. A child can be reunified with parents, brothers or sisters, uncles and aunts, grandparents or 

any adult that may have taken care of the child in the country of origin. The determining factors in these 

situations are whether reunification is in the child’s best interests and whether the child has applied for 

asylum or not. The Regulation further requires Member States to cooperate closely and assess the best 

interests of the child taking into account the following factors: family reunification, the unaccompanied or 

separated child’s well-being and social development, safety and security as well as the views of the child.
12

 

Furthermore, in the light recent Court of Justice case law (MA and others, C-648/11), the European 

Commission has proposed new legislation to clarify that when an unaccompanied minor has no family 

member, sibling or relative legally present in another Member State, the state in which he or she submits the 

application should be responsible for examining it.
13

 

 

Within the provisions of the Return Directive, return may be to the country of origin, a transit country or a 

third country if the applicant is in agreement and the stated country will accept them. When implementing 

the Return Directive, Member States shall take due account of the best interests of the child and family life. 

Before deciding to issue a return decision in respect of an unaccompanied child, assistance by appropriate 

bodies other than the authorities enforcing return shall be granted with due consideration being given to the 

best interests of the child. Moreover, before removing the child from the territory of a Member State, the 

authorities of that Member State shall be satisfied that he or she will be returned to a member of his or her 

family, a nominated guardian or adequate reception facilities in the State of return.  

 

The European Commission in its Communication to the Council and the European Parliament of 28 March 

2014 (COM(2014)199 final)
14

 on EU return policy suggest that “further operational cooperation should be 

promoted between Member States and non-EU countries in implementing return and reintegration processes 

applied to unaccompanied minors. Cooperation between child protection systems of Member States and non-

EU countries should also be encouraged (…)”. Further guidance on the return of children along with 

safeguards for vulnerable groups of children will be included in the forthcoming ‘Return Handbook’, which is 

currently being developed by the European Commission in consultation with the Return Contact Group. It will 

provide common guidelines, best practice and recommendations to be used by Member States’ competent 

authorities when carrying out return-related activities. 

 

Compliance with EU and international law implies that an effective mechanism to determine the best 

interests of the child is in place before transfer of the child or return can be contemplated. In this regard, 

guardians and legal representatives have an essential role in safeguarding and promoting the best interests 

of the child and in facilitating cooperation among relevant authorities.
15

 However, the involvement and the 

role of child protection authorities and of guardians in particular, in best interests’ determination procedures 

and in the implementation of the Dublin Regulation and the Return Directive is limited.   

 

                                                           
12 European Council and Parliament, Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 

establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international 
protection lodged in one of the Member States by a third-country national or a stateless person (recast), http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:EN:PDF. 
13 

European Commission, COM(2014) 382 final, 26 June 2014. 
European Economic and Social Committee,   opinion on the  Proposal for a Regulation of the European Parliament and of the Council 
amending Regulation (EU) No 604/2013 [COM(2014) 382 final – 2014/0202 (COD)] available at 
http://www.eesc.europa.eu/?i=portal.en.soc-opinions.32714. 
14

 European Commission, COM(2014) 199 final), 28 March 2014.  
15

 FRA, 2014, Guardianship for children deprived of parental care – A handbook to reinforce guardianship systems to cater for the specific 
needs of child victims of trafficking, available at http://fra.europa.eu/en/publication/2014/guardianship-children-deprived-parental-care-
handbook-reinforce-guardianship. 
 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:EN:PDF
http://www.eesc.europa.eu/?i=portal.en.soc-opinions.32714
http://fra.europa.eu/en/publication/2014/guardianship-children-deprived-parental-care-handbook-reinforce-guardianship
http://fra.europa.eu/en/publication/2014/guardianship-children-deprived-parental-care-handbook-reinforce-guardianship
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Transnational cooperation of all relevant authorities, including of child protection and guardianship 

authorities, is essential to collect and assess all required information for determining the best interests of the 

child. Nevertheless effective cooperation, within EU Member States or with third countries, is still very 

challenging and often the lack of cooperation poses considerable constraints in determining the best 

interests of the child.  

 

Guiding questions for Working Group III relating to Dublin transfers and return of children:  

 

How best can we operationalise the assessment/determination of the best interests of the child when 

deciding on Dublin transfers or looking for a durable solution for the child? 

 What are the challenges for Member States to determine the best interests of the child? 

 What practical steps are Member States taking to overcome these challenges? 

 Should child protection and guardianship authorities play a (leading) role in the procedures to 

determine the best interests of the child? What will be the challenges and possible practical problems 

in this regard?   

 What are the challenges to promoting and strengthening transnational cooperation of child 

protection authorities? 

 What type of measures and actions is required to strengthen transnational cooperation? 

 Are there promising practises and positive experiences that can be used to create an EU mechanism 

for facilitating transnational cooperation within the scope of the recast Dublin Regulation? 

 


