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Hungary 2017

Hungary /
Constitutional
Court /
Decision no.
7/2017

http://public.mkab.hu/dev/dontesek.nsf/0/d768be12d61723fbc1257d01004ca59d/$FILE/9_2017%20AB%20hat%C3%A1rozat.pdf Religion
Constitutional
Court
(Alkotmánybíróság)

The Local
Government of
Ásotthalom, a
town at the
Serbian-Hungarian
borders, adopted
Local
Governmental
Decree no.
12/2014. on 23
November 2016
on the 'General
rules of
community
coexistence'. The
decree contained
a prohibition on
Islamic call to
prayer activities,
and wearing
Muslim
headscarves,
chador, niqab, or
burkini in the
town of
Ásotthalom. The
decree also
included a ban on
the construction
of any mosques
and minarets in
the town.

The
Constitutional
Court found
that the local
decree violated
fundamental
rights and was
discriminative
in nature. The
Court
emphasised
that local
governments
could never
use their power
to restrict the
practice of
fundamental
rights, and
such
restrictions
would also be
discriminative
in nature. As a
result of the
procedure, the
Constitutional
Court annulled
the local
decree.

The Commissioner
for Fundamental
Rights (Alapvető
Jogok Biztosa)
turned to the
Constitutional
Court
(Alkotmánybíróság)
claiming that the
local governmental
decree of
Ásotthalom
violated Paragraph
(3) of Article I. of
the Fundamental
Law of Hungary
(Magyarország
Alaptörvénye) that
stipulates: 'The
rules relating to
fundamental rights
and obligations
shall be laid down
in act of
Parliament'. The
Commissioner also
claimed that the
decree had
violated the
fundamental right
to freedom of
religion (Article VII
of the Fundamental
Law of Hungary).

The
Constitutional
Court had to
decide whether
the legislative
power of local
authorities to
adopt local
ordinances and
decrees to
manage local
matters extends
to matters closely
related to
fundamental
rights. Moreover,
the Constitutional
Court had to
clarify whether
local
governments
could restrict the
exercise of
fundamental
rights at the local
level on the
ground of
maintaining
'public safety'.

Article 43 of the
Decision:
'Amennyiben a
települési
önkormányzat nem
helyi közügyet,
hanem közvetlenül
alapjogot érintő
kérdést szabályoz
rendeletében, úgy
jogalkotói hatalmát
alkotmányellenesen
alkalmazza.'
'In case the local
government adopts
decrees not
regulating local
matters but
matters in direct
relations to
fundamental rights,
the local
government uses
its legislative power
unconstitutionally.'
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