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ACADEMIC, PROFESSIONAL, AND JUDICIAL PROFILE:
JUDGE CONSUELO SCERRI HERRERA

1. Academic Foundation

My academic trajectory reflects a sustained, systematic
engagement with Maltese constitutional and human rights
law:

Doctorate in Law (1988), University of Malta, with a thesis
on the development of Constitutional Law in Malta from
1921 to 1974, covering the period from the first self-
government constitution through to the Republican
Constitution.

Ph.D. on the rights of suspects and accused persons prior to
interrogation, a subject that has since been codified
extensively in Maltese law and forms the backbone of Title
VI of the Criminal Code (Cap. 9), Articles 534A to 534AG,
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which enshrines the rights of suspects and accused persons,
including the right to legal assistance, the right to
information, the right to interpretation and translation, and
the right to silence. Lecturing and examining at the
University of Malta's Criminal Law department, ensuring
that the next generation of Maltese lawyers is grounded in
these principles.

Publications and international engagement, including a
book on the rights of suspects prior to interrogation
examined through the lens of EU Directives, notably
Directive 2013/48/EU (right of access to a lawyer), Directive
2012/13/EU  (right to information), and Directive
2010/64/EU (right to interpretation and translation), all of
which were transposed into Maltese law through the
amendments now found in Title VI and Title VII of Cap. 9.
My Ph.D. research intersects directly with the live questions
that arise daily in criminal proceedings. The provisions of
Article 534A et seq. of the Criminal Code now codify much
of what my doctoral work examined at a time when these
safeguards were less systematically articulated in Maltese
statute law.

II. The Constitutional Dimension:

Statements Without Legal Assistance

The question of statements obtained without legal
assistance is one I have engaged with from multiple angles:
as a researcher, as a practising lawyer, and as a judge. The
constitutional reference in I1-Pulizija vs Pace et (Civil Court
(First Hall) Constitutional, 117490, 2018) raised a critical
question: whether the principles established by the
European Court of Human Rights in Mario Borg vs Malta
regarding statements taken from an accused without a
lawyer's assistance extend equalily to third-party witnesses
and former co-accused. This is a question that sits at the
fault line between the right to a fair trial under Article 6
ECHR and the practical realities of criminal investigations.
My own jurisprudence engages with this tension.

In Ir-Repubblika ta' Malta vs Carmel Camilleri (Criminal
Court, 18/2008/1, 2021), you dealt with a challenge to the
admissibility of statements released to the Police on 6, 7, and
8 April 2006, where the accused invoked the Borg vs Malta
ECHR decision. The accused had initially filed An
application challenging admissibility, withdrew it, then re-
filed years later. You noted the pattern of delay and
observed that the Criminal Court, as a court of criminal
jurisdiction, does not have the competence to determine
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breaches of fundamental rights, that being the province of
the Constitutional Courts. The Court of Criminal Appeal
(Superior) had itself directed, in its decision of 2 March 2010,
that proceedings should not be unnecessarily prolonged.
This same principled distinction between the Criminal
Court's role and the Constitutional Court's competence was
articulated in Ir-Repubblika ta' Malta vs Christopher
Polidano (Criminal Court, 11/ 2018/1, 2022), where I
emphasised that the Criminal Court is not empowered to
determine whether fundamental rights have been breached,
This is consistent with the position taken by the Court of
Criminal Appeal (Superior) in The Republic of Malta vs
Christoph Doll (5/2020, 2021), which held that at the early
stage of proceedings, it cannot be determined whether an
accused has suffered a breach of fundamental rights before
proceedings have been terminated, though the
Constitutional Court has in some cases directed that a
statement not be adduced as evidence as a precaution.

III.Practice at the Bar

My practice as a lawyer advising clients on human rights
issues, both criminal and civil, and appearing before Malta's
Constitutional Courts, provided firsthand experience of the
procedural and substantive challenges that citizens ,
suspects, accused persons, and victims face. This practical
grounding distinguishes my judicial approach:

I have sat on both sides of the courtroom.

IV.Current Judicial Role

As presiding judge of the Criminal Court, I conduct jury
trials and handle pre-trial constitutional references, placing
me at the precise intersection of criminal procedure and
fundamental rights adjudication. My caseload
encompasses:

Witness protection and procedural transparency.

The question of publication bans and closed proceedings
under Article 531 of the Criminal Code (Cap. 9) has arisen
directly before your colleagues. In Ir-Repubblika ta' Malta
vs Cecil Emre Kiroglu (Court of Magistrates (Criminal
Inquiry), 61/2022, 2023), Magistrate Farrugia held that
Article 531 must be read in the light of Article 10 of the
European Convention on Human Rights (Cap. 319), and that
criminal proceedings are by their nature of public interest,
with openness being the rule to ensure transparency in the
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administration of justice. The court found that there was no
legal provision authorising a publication ban on the victim's
name in the circumstances before it.

Rights of children in criminal proceedings.

Title VII of the Criminal Code, Articles 534AGA to 534 AFQ,
provides a comprehensive framework for children who are
suspects or accused persons, including the right to
individual assessment under Article 534AGG (taking into
account personality, maturity, economic, social, and family
background, and specific vulnerabilities), the right to be
accompanied by a holder of parental responsibility (Article
534AGN), and the right to appear in person and participate
effectively in trial (Article 534AGO).

Examination of witnesses and evidentiary safeguards.
Article 646 of the Criminal Code establishes that witnesses
shall be examined in court and viva voce, with depositions
taken on oath during the inquiry admissible as evidence
provided the witness is also produced in court, subject to
exceptions. The privilege against self-incrimination is
protected under Article 643, and Article 644 leaves it to the
court's discretion whether a witness must answer questions
that might tend to expose their own degradation.

Professional secrecy and legal privilege.

In II-Pulizija vs Amadeos Cachia (Court of Magistrates
(Criminal Inquiry), 221/2021, 2023), the court addressed
whether witnesses could be exempted from testifying on
grounds that their testimony would breach professional
secrecy, as they had previously deposited confidential
information with the accused, who was their defence
lawyer. The prosecution and Attorney General submitted
that the questions did not fall within the sphere of legal
privilege.

Property rights arising from criminal proceedings are
governed by Articles 667 to 685A of Cap. 9, while conditions
on persons charged or accused not in custody are regulated
by Article 412A, which allows the Attorney General or
Police to request conditions to ensure appearance and
prevent unlawful interference with the administration of
justice.

Procedural rights under Article 392(1). In Il-Pulizija vs
OMISSIS (Court of Criminal Appeal (Inferior),
8340/2025/1, 2025), the court reviewed whether the
procedure under Article 392(1) for the examination of the
accused had been properly followed, a recurring issue in
ensuring that the procedural safeguards are not merely
statutory text but are observed in practice.
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V. Synthesis

My career represents a coherent arc: from doctoral research
into the constitutional foundations of Malta's criminal justice
system, through practice defending human rights before the
Constitutional Courts, to my current role presiding over
trials where these rights are tested daily. The legislative
framework I work within, particularly Titles VI and VII of
Cap. 9 as transposed from EU Directives, is the very subject
matter of my academic publications.



