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winasityvaoba

2010 wlis ianvarSi adamianis uflebaTa evropulma sasamarTlom da 
evropis kavSiris saagentom ZiriTadi uflebebis Sesaxeb gadawyvites, 
SeemuSavebinaT winamdebare saxelmZRvanelo diskriminaciis akrZalvis 
Sesaxeb evropuli precedentuli samarTlis Taobaze. gvixaria, rom Seg-
viZlia warmogidginoT am erToblivi Zalisxmevis konkretuli Sedegi.

lisabonis xelSekrulebis ZalaSi SesvliT, savaldebulo Zala SeiZina 
evrokavSiris qartiam ZiriTad uflebaTa Sesaxeb. metic, lisabonis 
xelSekrulebiT SesaZlebeli gaxda, rom evropis kavSiri adamianis 
uflebaTa evropul konvencias miuerTdes. am konteqstSi, evrokavS-
iris marTlmsajulebis sasamarTlosa da adamianis uflebaTa evropuli 
sasamarTlos saerTo principebis codnis gaumjobeseba ara mxolod 
sasurveli, aramed arsebiTad aucilebelia, raTa erovnul doneze sa-
Tanadod dainergos adamianis uflebaTa evropuli samarTlis ZiriTadi  
aspeqti - diskriminaciis akrZalvis standartebi.

2010 wels aRniSna 60 wlisTavi adamianis uflebaTa evropuli konven-
ciisa, romelic me-14 muxlSi zogadad krZalavs diskriminacias. amave 
wels aRiniSna 10 wlisTavi evropis kavSiris doneze diskriminacia-
sTan brZolis Sesaxeb ori mTavari teqstis miRebidan - esenia direq-
tivebi rasobrivi Tanasworobisa da dasaqmebisas Tanaswori mopyrobis 
Sesaxeb. diskriminaciis akrZalvis sferoSi adamianis uflebaTa evro-
puli sasamarTlosa da evropis kavSiris marTlmsajulebis sasamarT-
los STambeWdavi precedentuli samarTlis gaTvaliswinebiT, saWiro 
gaxda am saxelmZRvanelosa da CD-Rom-is xelmisawvdomi formiT Seqmna, 
romlis samizne jgufs warmoadgenen evropis sabWosa da evropis kavS-
iris wevr saxelmwifoebsa da maT farglebs gareT moRvawe praqtikosi 
iuristebi - mosamarTleebi, prokurorebi da advokatebi, aseve, samar-
Taldamcveli pirebi. adamianis uflebaTa dacvis sadarajoze myofma 
am pirebma kargad unda icodnen diskriminaciis akrZalvis principebi, 
raTa praqtikaSi maTi efeqtianad gamoyeneba SeZlon. diskriminaciis 
akrZalvis debulebebi sicocxlisunariani erovnul doneze xdeba da 
swored aq iCens Tavs problemebi.

erik fribergi

adamianis uflebaTa evropuli 
sasamarTlos ganmwesrigebeli

morten kjerumi

evropis kavSiris ZiriTad 
uflebaTa saagentos  
direqtori
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abriviatura

CEDAW konvencia qalTa  diskriminaciis aRmofxvris Sesaxeb

CFI  pirveli instanciis sasamarTlo

CoE  evropis sabWo

CRC  konvencia bavSvTa uflebebis Sesaxeb

ECHR  adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis  
  evropuli konvencia

ECtHR  adamianis uflebaTa evropuli sasamarTlo

ECSR  socialur uflebaTa evropuli komiteti

ECJ  marTlmsajulebis evropuli sasamarTlo  
  (amJamad evropis kavSiris marTlmsajulebis sasamarTlo)

ECRI  evropuli komisia rasizmisa da Seuwynareblobis winaaRmdeg

ETS  evropuli xelSekrulebebi

EU  evropis kavSiri

FRA  evropis kavSiris ZiriTad uflebaTa saagento

HRC  adamianis uflebaTa komiteti

ICCPR  saerTaSoriso paqti samoqalaqo da politikuri  
  uflebebis Sesaxeb 

ICERD   saerTaSoriso konvencia rasobrivi diskriminaciis  
 yvela formis aRmofxvris Sesaxeb

ICESCR saerTaSoriso paqti ekonomikuri, socialuri da  
  kulturuli uflebebis Sesaxeb

ICJ  marTlmsajulebis saerTaSoriso sasamarTlo

IGO  mTavrobaTaSorisi organizacia

TCN  mesame saxelmwifos moqalaqe

UN  gaerTianebuli erebis organizacia

UDHR   adamianis uflebaTa universaluri deklaracia

UNCRPD gaeros konvencia SezRuduli SesaZleblobebis mqone  
  pirTa uflebebis Sesaxeb
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winamdebare TavSi mimoxilulia diskriminaciis akrZalvis sawyisebi 
evropaSi, aseve ganmartebulia mimdinare da samomavlo Zvrebi materi-
alur samarTalsa da dacvis procedurebSi.

mniSvnelovania imTaviTve aRiniSnos, rom mosamarTleebi da prokurore-
bi valdebulni arian, gamoiyenon dacvis garantiebi, gaTvaliswinebuli 
adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciiT 
(SemdgomSi „adamianis uflebaTa evropuli konvencia“) da evropis kavS-
iris direqtivebiT diskriminaciis akrZalvis Sesaxeb, miuxedavad imisa, 
moixmobs Tu ara maT procesis monawile mxare. erovnuli sasamarTloe-
bi da marTlmsajulebis warmmarTvelni ar unda Semoifarglon mxareTa 
mier warmodgenili samarTlebrivi argumentebiT, maT gamosayenebeli 
samarTali unda gansazRvron mxareebis mier wamoyenebul faqtebze day-
rdnobiT - anu saqmeSi monawile mxareebi arsebiTad irCeven, ganaviTaron 
Tu ara diskriminaciis akrZalvis saCivari maT mier wamoyenebuli argu-
mentebiTa da mtkicebulebebiT. es Sedegia calkeul sistemaSi arsebuli 
mmarTveli samarTlebrivi principebisa - magaliTad, evropis kavSiris 
samarTlis pirdapiri moqmedeba evrokavSiris wevr 27-ve saxelmwifoSi 
da adamianis uflebaTa evropuli konvenciis pirdapiri gamoyeneba, rac 
imas niSnavs, rom misi dacva savaldebuloa rogorc evrokavSiris, aseve 
evropis sabWos wevr saxelmwifoTaTvis. Tumca, am moTxovnas zRudavs 
erTi mniSvnelovani wesi - xandazmulobis vada. vidre diskriminaciis 
akrZalvis garantiaTa gamoyenebaze ifiqreben, praqtikosi iuristebi 
unda gaecnon maT iurisdiqciaSi arsebul xandazmulobis vadebs da 
unda gansazRvron, SeZlebs Tu ara Sesabamisi sasamarTlo arsebuli sak-
iTxis ganxilvas. 

amis praqtikuli Sedegia is, rom praqtikos iuristebs SeuZliaT Se-
sabamisi antidiskriminaciuli aqtebisa da arsebuli precedentuli 
samarTlis moxmoba erovnuli sasamarTloebisa da xelisuflebis or-
ganTa winaSe. 

konteqsti, ganviTarebis etapebi 

da arsebiTi principebi

1
diskriminaciis akrZalvis  

evropuli samarTlis mimoxilva:
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es aucilebels xdis, rom praqtikosi iuristebi icnobdnen arsebul sis-
temas diskriminaciis akrZalvis sferoSi, icodnen maTi gamoyeneba da 
konkretul situaciebTan misadageba. 

1.1. diskriminaciis akrZalvis evropuli samarTlis 

istoriuli konteqsti

termini „diskriminaciis akrZalvis evropuli samarTali“ niSnavs, rom 
evropis masStabiT arsebobs diskriminaciis akrZalvis erTiani wesebi, 
Tumca, is sxvadasxva istoriul sawyisebzea agebuli. es saxelmZRvanelo 
ZiriTadad efuZneba adamianis uflebaTa evropuli konvenciisa da ev-
ropis kavSiris samarTals. am or sistemas sxvadasxva sawyisi aqvs - gan-
sxvavdeba rogorc maTi Seqmnis dro, aseve mizezi. 

1.1.1. evropis sabWo da adamianis uflebaTa evropuli 

konvencia

evropis sabWo mTavrobaTaSorisi organizaciaa, romelic Seiqmna me-
ore msoflio omis Semdeg, sxva RirebulebebTan erTad, samarTlebrivi 
saxelmwifos, demokratiis, adamianis uflebebisa da socialuri ganvi-
Tarebis xelSewyobis mizniT (ix. evropis sabWos wesdebis preambula da 
1-li muxli). evropis sabWos wevrma saxelmwifoebma aRniSnuli miznebis 
miRwevis dasaCqareblad miiRes adamianis uflebaTa evropuli konvencia, 
romelic iyo pirveli Tanamedrove xelSekruleba adamianis uflebaTa 
Sesaxeb da efuZneboda gaerTianebuli erebis organizaciis adamianis 
uflebaTa universalur deklaracias. adamianis uflebaTa evropuli 
konvencia wevr saxelmwifoebs uwesebs samarTlebriv valdebulebas - 
TavianTi iurisdiqciis farglebSi yvelasTvis (da ara mxolod TavianTi 
moqalaqeebisaTvis) uzrunvelyon rigi adamianis uflebebisa. adamianis 
uflebaTa evropuli konvenciis Sesrulebas zedamxedvelobs adamianis 
uflebaTa evropuli sasamarTlo (Tavdapirvelad komisia), romelic ga-
nixilavs wevr saxelmwifoTa winaaRmdeg Setanil ganacxadebs. dReisaT-
vis evropis sabWos  47 wevri hyavs.  nebismieri saxelmwifo, romelsac 
surs evropis sabWoSi gaerTianeba, unda miuerTdes adamianis uflebaTa 
evropul konvencias. 

adamianis uflebaTa evropuli konvencia 1950 wels ZalaSi Sesvlis Sem-
deg araerTxel Seicvala da gafarTovda „oqmebiT“. yvelaze mniSvnelo-
vani proceduruli cvlileba gamoiwvia me-11 damatebiTma oqmma (1994), 
romliTac adamianis uflebaTa evropuli sasamarTlo (SemdgomSi „ev-
ropuli sasamarTlo“) mudmivmoqmed organod iqca da komisia gauqmda. 
es oqmi miznad isaxavda, daxmareboda adamianis uflebaTa evropuli 
konvenciis meqanizmebs, gamklavebodnen saqmeTa mzard raodenobas, rac 



konteqsti, ganviTarebis etapebi da arsebiTi principebi

15

gamoiwvia evropis sabWoSi aRmosavleT evropis qveynebis gaerTianebam 
da yofili sabWoTa kavSiris daSlam. 

diskriminaciis akrZalvas iTvaliswinebs adamianis uflebaTa evropuli 
konvenciis me-14 muxli1, romelic uzrunvelyofs Tanabar mopyrobas 
konvenciaSi CamoTvlili sxva uflebebiT sargeblobisas. adamianis 
uflebaTa evropuli konvenciis me-12 damatebiTi oqmi (2000), romelic 
jer ratificirebuli ar aris evropis kavSiris yvela wevri saxelmwifos 
mier2, afarToebs diskriminaciis akrZalvis farglebs - Tanabari mopy-
robis uzrunvelyofiT - nebismieri uflebiT sargeblobisas (erovnuli 
kanonmdeblobiT gaTvaliswinebul uflebaTa CaTvliT). oqmis ganmarte-
biTi baraTis Tanaxmad, misi mizania diskriminaciis winaaRmdeg dacvis 
gaZliereba, rac miiCneva adamianis uflebaTa uzrunvelyofis ZiriTad 
elementad. kerZod, oqmis SemuSavebas win uZRoda debatebi - sqesTa So-
ris da rasobrivi Tanasworobis  dacvis Sesaxeb. 

marTalia, am saxelmZRvanelos ZiriTadi arsi es ar aris, magram unda 
aRiniSnos, rom diskriminaciis akrZalva umTavresi principia evropis 
sabWos rig dokumentebSi. mniSvnelovania, rom evropuli socialuri 
qartiis 1996 wlis versia uzrunvelyofs sqesobrivi safuZvliT dis-
kriminaciis akrZalvas da moicavs rogorc Tanabari SesaZleblobebis, 
aseve dasaqmebisa da saqmianobis sakiTxebSi Tanabari mopyrobis ufle-
bas3. diskriminaciisgan dacvas iTvaliswinebs aseve erovnul umcireso-
baTa dacvis CarCo konvencia4, evropis sabWos konvencia adamianebiT 
vaWrobis winaaRmdeg brZolis Sesaxeb5 da evropis sabWos konvencia ofi-
cialur dokumentebze xelmisawvdomobis Sesaxeb. diskriminaciis waqe-
zebisgan dacvaa gaTvaliswinebuli kiberdanaSaulze konvenciis damate-
biT oqmSi. diskriminaciis akrZalvis Tema aSkarad dominirebda evropis 
sabWos samarTlebrivi dokumentebis formirebisas da igi iTvleba Ziri-
Tad Tavisuflebad, romelic saWiroebs dacvas.

1.1.2. evropis kavSiri da direqtivebi diskriminaciis 

akrZalvis Sesaxeb

evropis kavSiri Tavdapirvelad mTavrobaTaSorisi organizacia iyo, 

1 adamianis uflebaTa evropuli konvenciis me-14 muxlis gamoyenebis Sesaxeb treningze 
warsadgeni prezentaciis (Powerpoint-is formatSi) moZieba SesaZlebelia evropis sabWos 
vebgverdze: www.coehelp.org/course/view.php?id=18&topic=1

2 evrokavSiris wevr-saxelmwifoTa realuri ricxvis sanaxavad, romlebmac moaxdines me-12 
oqmis ratifikacia, ix. www.conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=7&DF=16/0
7/2010&CL=ENG

3. ix. evropuli socialuri qartiis muxli 20 da muxli E-s  Tavi V.

4. ix. erovnul umciresobaTa dacvis CarCo konvenciis muxlebi 4, 6(2) da 9.

5. ix. adamianebiT vaWrobis winaaRmdeg brZolis Sesaxeb evropis sabWos konvenciis muxli 2(1)
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axla ki samarTlis damoukidebeli subieqtia. amJamad evropis kavS-
irSi 27 wevri saxelmwifoa. igi Camoyalibda 1950 wels dafuZnebuli 
sami mTavrobaTaSorisi organizaciisgan, romlebic muSaobdnen ener-
gousafrTxoebasa da Tavisufal vaWrobaze (isini cnobilia, rogorc 
„evropuli gaerTianebebi“). evropul gaerTianebaTa umTavresi mizani 
iyo biZgis micema ekonomikuri ganviTarebisTvis - saqonlis, kapitalis, 
adamianebisa da servisebis Tavisufali gadaadgilebis gziT. wevr sax-
elmwifoTaTvis erTiani TamaSis wesebis SemoRebis mizniT, Tavdapir-
veli xelSekruleba, romliTac Seiqmna evropuli ekonomikuri gaerTi-
aneba (1957), Seicavda debulebas, riTac ikrZaleboda sqesobrivi niSniT 
diskriminacia SromiT urTierTobebSi. amiT wevr saxelmwifoebs ekr-
ZalebodaT upiratesobis mopoveba qalTaTvis ufro dabali anazRau-
rebis SeTavazebiT an naklebad mimzidveli samuSao pirobebis SeqmniT. 
miuxedavad imisa, rom es normatiuli dokumenti droTa ganmavlobaSi 
daixvewa da faravda iseT sakiTxebs, rogoricaa pensia, fexmZimoba da 
socialuri uzrunvelyofis dadgenili programebi, 2000 wlamde kanon-
mdebloba diskriminaciis akrZalvis Sesaxeb evropis kavSirSi gamoiyen-
eboda mxolod SromiTi urTierTobebisa da socialuri usafrTxoebis 
konteqstSi da faravda mxolod sqesobrivi safuZvliT diskriminacias. 

1990-ian wlebSi sazogadoebis dainteresebulma jgufebma mniSvnelovani 
lobireba gauwies imas, rom evropis kavSiris samarTaliT, diskriminaciis 
akrZalvaSi moazrebuli yofiliyo diskriminacia Semdegi safuZvlebiT - 
rasa da eTnikuri warmomavloba, seqsualuri orientacia, religiuri mr-
wamsi, asaki da SezRuduli SesaZleblobebi. evropis kavSiris zogierTi 
wevri saxelmwifos SiSma, kvlav ar aRmocenebuliyo eqstremistuli na-
cionalizmi, maT liderebSi gaaRviva politikuri neba - cvlilebebi Seet-
anaT evropuli gaerTianebis xelSekrulebaSi. am sferoebSi sakanonmdeblo 
cvlilebebis momzadeba gaerTianebas daevala. 

2000 wels gaerTianebam miiRo ori direqtiva: dasaqmebisas Tanabari 
mopyrobis Sesaxeb, romelic SromiT urTierTobebSi krZalavda dis-
kriminacias seqsualuri orientaciis, religiuri mrwamsis, asakisa da 
SezRuduli SesaZleblobebis safuZvelze; da rasobrivi Tanasworobis 
Sesaxeb, romliTac dauSvebelia diskriminacia rasobrivi an eTnikuri 
safuZvliT - SromiT urTierTobebSi, aseve socialur daxmarebebze, 
socialuri uzrunvelyofis sistemaze, saqonelsa an servisebze xelmi-
sawvdomobis mxriv. amiT diskriminaciis akrZalvis evropuli samarT-
lis farglebi mniSvnelovnad gafarTovda. am nabijiT aRiarebuli iqna, 
rom dasaqmebis bazarze individebisTvis sruli realizaciis  SesaZle-
blobaTa misacemad, mniSvnelovania maTTvis Tanabari xelmisawvdomo-
bis uzrunvelyofa iseT sferoebze, rogoricaa jandacva, ganaTleba 
da sacxovrebeli. 2004 wels genderuli saqonlisa da servisebis di-
reqtiviT gafarTovda genderuli diskriminaciis farglebi da moicva 
saqoneli da servisebi. Tumca, dacva genderuli safuZvliT srulad ar 
xvdeba rasobrivi Tanasworobis direqtivis dacvis farglebSi, radgan 
genderuli socialuri uzrunvelyofis direqtiva gulisxmobs Tanabar 
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mopyrobas mxolod socialuri uzrunvelyofis mimarTulebiT da ara 
farTo socialuri keTildReobis kuTxiT, rogoricaa socialuri dac-
va da jandacvasa da ganaTlebaze xelmisawvdomoba. 

miuxedavad imisa, rom seqsualuri orientacia, religiuri mrwamsi, 
SezRuduli SesaZlebloba da asaki diskriminaciisgan daculi safuZ-
vlebia mxolod SromiTi urTierTobebis konteqstSi, evropis kavSiris 
institutebSi aqtiurad ganixileba winadadeba - am safuZvlebiT dis-
kriminaciisgan dacva gavrceldes sferoebze, rogoricaa saqonelsa da 
servisebze xelmisawvdomoba (es iniciativa cnobilia, rogorc „hori-
zontaluri direqtiva“).

1.2. mimdinare da samomavlo Zvrebi evropuli 

dacvis meqanizmebSi

1.2.1. evropis kavSiris ZiriTad uflebaTa qartia

evropul gaerTianebaTa sawyis xelSekrulebebSi aranairi miniSneba ar 
aris adamianis uflebebsa da maT dacvaze.  aravis ufiqria, rom evropaSi 
Tavisufali vaWrobis zonis Seqmna gavlenas moaxdenda adamianis ufle-
bebze. Tumca, rogorc ki marTlmsajulebis evropul sasamarTloSi 
(ECJ) imata saqmeTa raodenobam gaerTianebis samarTliT gamowveuli 
adamianis uflebaTa darRvevebis Sesaxeb, marTlmsajulebis evropulma 
sasamarTlom Seqmna precedentuli samarTali, romelic cnobilia, ro-
gorc gaerTianebis samarTlis “zogadi principebi”6. ECJ-is Tanaxmad, 
zogad principebSi asaxulia adamianis uflebaTa dacvis is garantiebi, 
romlebic uzrunvelyofilia erovnuli konstituciebiTa da adamianis 
uflebaTa xelSekrulebebiT, gansakuTrebiT ki adamianis uflebaTa ev-
ropuli konvenciiT. ECJ aRniSnavs, rom is uzrunvelyofs gaerTianebis 
samarTlis Sesabamisobas am principebTan. 

evropis kavSirma da misma wevrma saxelmwifoebma aRiares, rom maTi 
politika gavlenas axdenda adamianis uflebebze da evropis kavSirTan  
moqalaqeebis “dasaaxloeblad” 2000 wels miiRes evrokavSiris ZiriTad 
uflebaTa qartia. qartia aerTianebs adamianis uflebebs, romlebic 
daculia wevr saxelmwifoTa konstituciebiT, adamianis uflebaTa ev-
ropuli konvenciis da adamianis uflebaTa universaluri xelSekrule-

6. marTlmsajulebis evropul sasamarTlos lisabonis xelSekrulebiT warmodgenili 
cvlilebebis Semdeg ewodeba “zogadi sasamarTlo”. Tumca, gaurkvevlobis Tavidan 
asacileblad, saxelmZRvaneloSi is kvlav marTlmsajulebis evropul sasamarTlodaa 
moxseniebuli, radgan literaturis didi nawili, romelTa gacnobis survilic, 
SesaZloa, gauCndeT praqtikos iuristebs, gamoqveynebulia 2009 wlis dekembramde, roca 
ZalaSi Sevida lisabonis xelSekruleba.
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bebiT, rogoricaa gaeros konvencia bavSvTa uflebebis Sesaxeb. 2000 
wels miRebuli qartia ubralo “deklaraciis” formas atarebda, mas 
ar hqonda iuridiulad savaldebulo Zala. Tumca, evropulma komisiam 
(umTavresi organo, romelic evrokavSiris axal sakanonmdeblo inicia-
tivebs ayalibebs) ganacxada, rom qartiis debulebebi daculi iqneba. 

2009 wels lisabonis xelSekrulebis amoqmedebis Semdeg Seicvala Ziri-
Tad uflebaTa qartiis statusi da igi iuridiulad savaldebulo Za-
lis dokumenti gaxda. Sedegad, evrokavSiris institutebi valdebulni 
arian, Seasrulon misi debulebebi. qartiis debulebaTa dacva evale-
baT evrokavSiris wevr saxelmwifoebsac, magram mxolod evrokavSiris 
samarTlis implementaciisas. qartiis oqmi exeba CexeTis respublikas, 
poloneTsa da did britaneTs, romelic zemoaRniSnul daTqmas ufro 
naTlad ayalibebs. qartiis 21-e muxli krZalavs diskriminacias ram-
denime safuZvliT, romlebsac am saxelmZRvaneloSi mogvianebiT davu-
brundebiT. Sesabamisad, individebs SeuZliaT gaasaCivron evrokavSiris 
an erovnuli kanonmdeblobebi, romlebic evrokavSiris samarTlis im-
plementacias axdens, Tuki miiCneven, rom qartia dairRva.  erovnulma 
sasamarTloebma ECJ-is gadawyvetilebebiT swori interpretacia unda 
miscen evrokavSiris samarTals, upirvelesad, evrokavSiris funqcion-
irebis xelSekrulebis (TFEU) 267-e muxlze dayrdnobiT. 

1.2.2. gaeros adamianis uflebaTa xelSekrulebebi

adamianis uflebaTa dacvis meqanizmebi, ra Tqma unda, evropiT ar 
Semoifargleba. amerikaSi, afrikasa da Sua aRmosavleTSi arsebuli 
sxva regionuli meqanizmebis garda, adamianis uflebaTa saerTaSoriso 
samarTlis mniSvnelovani nawilia Seqmnili gaerTianebuli erebis or-
ganizaciis (SemdgomSi “gaero”) farglebSi. evrokavSiris yvela wevri 
saxelmwifo aris mxare gaeros adamianis uflebaTa xelSekrulebebi-
sa, romelTagan yvela krZalavs diskriminacias. esenia: saerTaSoriso 
paqti samoqalaqo da politikuri uflebebis Sesaxeb (ICCPR)7, saer-
TaSoriso paqti ekonomikuri, socialuri da kulturuli uflebebis 
Sesaxeb (ICESCR)8, saerTaSoriso konvencia rasobrivi diskriminaciis 
yvela formis aRmofxvris Sesaxeb (ICERD)9, konvencia qalTa  diskrim-
inaciis aRmofxvris Sesaxeb (CEDAW)10, konvencia wamebis winaaRmdeg11 

7. 999 UNTS 171

8. 993 UNTS 3

9. 660 UNTS 195

10. 1249 UNTS 13

11. 1465 UNTS 85
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da konvencia bavSvTa uflebebis Sesaxeb (CRC)12. gaeros farglebSi 
yvelaze bolos miRebuli adamianis uflebaTa xelSekrulebaa 2006 
wlis konvencia SezRuduli SesaZleblobebis pirTa uflebebis Sesaxeb 
(UNCRPD)13. tradiciulad, adamianis uflebaTa xelSekrulebebi xel-
mosawerad Riaa mxolod saxelmwifoebisTvis. Tumca, radgan saxelm-
wifoebi ufro metad mTavrobaTaSorisi organizaciebiT TanamSrom-
loben  da mniSvnelovani uflebamosilebisa da pasuxismgeblobebis 
delegirebas axdenen maTze, saWiro xdeba rom mTavrobaTaSorisma or-
ganizaciebmac itvirTon pasuxismgebloba - gaiTvaliswinon maTi wevri 
saxelmwifoebis adamianis uflebaTa valdebulebebi. UNCRPD gaeros 
adamianis uflebaTa pirveli xelSekrulebaa, romelic Riaa xelmosaw-
erad regionuli integraciis organizaciebisaTvis da evrokavSiris 
mier ratificirebulia 2010 wlis dekemberSi. 

UNCRPD moicavs farTo CamonaTvals SezRuduli SesaZleblobebis mqone 
pirTa uflebebisa da miznad isaxavs Tanasworobis uzrunvelyofas am 
uflebebiT sargeblobisas. is aseve  garkveul valdebulebebs uwesebs 
saxelmwifoebs, miiRon pozitiuri RonisZiebebi. qartiis msgavsad, igi 
Sesasruleblad savaldebuloa evrokavSiris institutebisaTvis da 
savaldebulo xdeba wevri saxelmwifoebisaTvis, roca isini evrokavS-
iris samarTals iyeneben. garda amisa, calkeuli wevri saxelmwifoebi 
sakuTari surviliT uerTdebian UNCRPD-s, rac maT pirdapir valde-
bulebebs uwesebs. savaraudoa, rom UNCRPD mTavari dokumenti gaxdeba 
evrokavSiris da adamianis uflebaTa evropuli sasamarTlos samarTlis  
ganmartebisas, SezRuduli SesaZleblobis safuZvelze diskriminacia-
sTan dakavSirebiT. 

1.2.3. evropis kavSiris mierTeba adamianis uflebaTa 

evropul konvenciaze

evrokavSiris samarTali da adamianis uflebaTa evropuli konvencia am-
Jamad mWidrodaa gadajaWvuli. evrokavSiris yvela wevri saxelmwifo 
miuerTda adamianis uflebaTa evropul konvencias. rogorc zemoT 
aRiniSna, ECJ STagonebas adamianis uflebaTa evropuli konvenciidan 
iRebs, roca adgens evrokavSiris samarTliT adamianis uflebaTa dacvis 
farglebs. ZiriTad uflebaTa qartiac asaxavs evropul konvenciaSi 
CamoTvlil uflebebs (Tumca, am uflebebiT ar Semoifargleba). Sesa-

12. 1577 UNTS 3. garda amisa, zogierTi wevri saxelmwifo mxarea gaeros konvenciisa 
SezRuduli SesaZleblobebis mqone adamianTa uflebebis Sesaxeb (UN Doc. A/61/611, 13 
dekemberi, 2006), aseve, saerTaSoriso konvenciisa iZulebiT gauCinarebul adamianTa 
dacvis Sesaxeb (UN Doc. A/61/488, 20 dekemberi, 2006); Tumca, jer arc erTi maTgani 
ar mierTebia saerTaSoriso konvencias migranti muSebisa da maTi ojaxis wevrebis 
uflebaTa dacvis Sesaxeb (UN Doc. A/RES/45/158, 1 ivlisi, 2003).

13. UN Doc. A/61/611, 13 dekemberi, 2006
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bamisad, evrokavSiris samarTali, miuxedavad imisa, rom evropis kav-
Siri evropuli konvenciis wevri ar aris, ZiriTadad Tanxvdeba adamianis 
uflebaTa evropul konvencias. Tumca, Tu pirs surs, uCivlos evro-
pis kavSirs da sadavo gaxados adamianis uflebaTa dacva mis mier, ar 
SeuZlia es saCivari adamianis uflebaTa evropul sasamarTloSi Seita-
nos. amis nacvlad, man saCivriT unda mimarTos erovnul sasamarTlos, 
romelic sawyisi referaluri proceduriT saqmes gansaxilvelad gad-
ascems marTlmsajulebis evropul sasamarTlos, an  iribad uCivlos 
evropis kavSirs adamianis uflebaTa evropul sasamarTloSi, wevri sax-
elmwifos winaaRmdeg ganacxadis SetaniT. 

lisabonis xelSekrulebaSi Cadebulia debuleba, romelic evropis 
kavSirs uflebamosilebas aniWebs, sakuTari surviliT miuerTdes ada-
mianis uflebaTa evropul konvencias, konvenciis me-14 damatebiTi 
oqmi ki zemoxsenebuls SesaZlebels xdis. jer naTeli ar aris, Tu ra 
Sedegi mohyveba amas praqtikaSi da rogori iqneba momavalSi urTier-
Toba ECJ-sa da adamianis uflebaTa evropul sasamarTlos Soris, rad-
gan molaparakebebi evrokavSiris evropul konvenciaze mierTebasTan 
dakavSirebiT, SesaZloa, ramdenime weli gagrZeldes. Tumca, erTi ram 
cnobilia, amiT individebi SeZleben, evrokavSiris winaaRmdeg saCivari 
pirdapir adamianis uflebaTa evropul sasamarTloSi Seitanon, adami-
anis uflebaTa evropuli konvenciis darRvevis braldebiT. 

ZiriTadi sakiTxebi

•	 diskriminaciisagan dacva evropaSi gaTvaliswinebulia rogorc 
evrokavSiris samarTalSi, aseve adamianis uflebaTa evropul kon-
venciaSi. miuxedavad imisa, rom es ori sistema erTmaneTs avsebs da 
aZlierebs, garkveuli gansxvaveba maT Soris mainc arsebobs, rac 
praqtikosma iuristebma aucileblad unda icodnen.

•	 adamianis uflebaTa evropuli konvencia individebs icavs 47 
wevri saxelmwifos iurisdiqciis farglebSi, direqtiva evrokav-
Siris diskriminaciis akrZalvis Sesaxeb ki icavs evropis kavSiris 
mxolod 27 wevri saxelmwifos moqalaqeebs. 

•	 adamianis uflebaTa evropuli konvenciis me-14 muxliT, diskrimi-
nacia ikrZaleba mxolod xelSekrulebiT gaTvaliswinebuli sxva 
uflebiT sargeblobasTan kavSirSi. me-12 oqmiT ki diskriminacia 
zogadad akrZalulia. 

•	 evrokavSiris diskriminaciis akrZalvis samarTliT, diskrimina-
cia zogadad akrZalulia, magram mxolod SromiTi urTierTobe-
biT Semoifargleba.
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2.1 Sesavali

diskriminaciis akrZalvis samarTlis mizania, individebs saSualeba 
misces Tanabrad da Tanasworad miuwvdebodeT xeli sazogadoebaSi ar-
sebul SesaZleblobebze. Cven yoveldRiurad vakeTebT arCevans iseT 
sakiTxebze, rogoricaa: visTan gvqondes urTierToba, sad SeviZinoT 
nivTebi da sad vimuSaoT; vakeTebT arCevans zogierTi nivTisa Tu ada-
mianis sasargeblod. Cveni subieqturi arCevanis gamoxatva normaluri 
da miRebulia, magram zogjer iseTi funqciebis Sesruleba gviwevs, 
xelisuflebis warmomadgenlad rom gvaqcevs, an gvaZlevs imgvar gadawy-
vetilebaTa miRebis uflebas, romelTac pirdapiri gavlena aqvT sxvebis 
cxovrebaze. Cven SeiZleba viyoT sajaro moxeleebi, maRaziis mflobel-
ni, damqiravebelni, meijareebi an eqimebi da vwyvetdeT sazogadoebrivi 
Zalauflebis gamoyenebis an kerZo saqonlisa da servisebis miwodebis 
sakiTxebs. am konteqstSi, antidiskriminaciuli samarTali orgvarad 
ereva Cvens arCevanSi:

pirveli, igi adgens, rom aseT situaciaSi myof sxva pirebs amgvaradve 
moepyron da naklebad upirates mdgomareobaSi ar Caayenon mxolod 
imitom, rom isini  miekuTvnebian romelime “dacul” wres. amas ewodeba 
“pirdapiri” diskriminacia. pirdapiri diskriminacia, adamianis ufle-
baTa evropuli konvenciis farglebSi,  saerTo mizniT gamarTlebuli 
dacvis obieqtia. Tumca, pirdapir diskriminaciasTan dakavSirebiT ev-
rokavSiris samarTali sakmaod bundovania. 

meore, diskriminaciis akrZalvis samarTali adgens, rom pirebs, rom-
lebic sxvagvar situaciaSi imyofebian, sxvagvarad unda moepyron im 
farglebSi, rom maT SeZlon - sxvaTa Tanasworad - garkveuli Sesa-
ZleblobebiT sargebloba. amgvarad, erTi da igive “daculi safuZv-
lebi” gasaTvaliswinebelia garkveuli praqtikis ganxorcielebisas 
an garkveuli wesebis Seqmnisas. es aris “arapirdapiri” diskriminacia. 

diskriminaciis kategoriebi  
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arapirdapiri diskriminaciis yvela 
forma eqvemdebareba obieqturad 
gamarTlebul dacvas, miuxedavad 
imisa, saCivari  adamianis uflebaTa 
evropul konvencias efuZneba Tu ev-
rokavSiris samarTals. 14. 

am TavSi siRrmiseuladaa ganxiluli 
pirdapiri da arapirdapiri diskrimi-
naciis mniSvneloba, maTi zogierTi 
gamovlineba, rogoricaa daSineba an 

miTiTeba - sxva dauqvemdebaros diskriminacias. precedentul samarTalze 
dayrdnobiT aseve mimoxilulia maTi praqtikaSi gamoyenebis magaliTebi. 
SemdgomSi saubari iqneba imaze, Tu rogor xdeba dacva diskriminaciisagan.

2.2. pirdapiri diskriminacia

pirdapiri diskriminacia adamianis uflebaTa evropul konvenciasa da 
evrokavSiris samarTalSi erT-
nairadaa ganmartebuli. ra-
sobrivi Tanasworobis Sesaxeb 
evrokavSiris direqtivis 2(2) 
muxlis mixedviT, pirdapiri 
diskriminaciaa, roca „erT pirs 
sxvasTan SedarebiT arasaxar-
bielod eqcevian; igi analo-
giur situaciaSi aRmoCnda an 
aRmoCndeba rasobrivi an eTni-
kuri kuTvnilebis safuZvliT“15.  
adamianis uflebaTa evropuli 
sasamarTlo sxvagvar formu-
lirebas iyenebs, kerZod, unda 
aRiniSnebodes „analogiur an 
SedarebiT msgavs situaciebSi 
pirTa mimarT gansxvavebuli 
mopyroba“, rac amocnobad maxa-
siaTeblebs efuZneba16. 

14. ix. magaliTad, ECtHR, Hoogendijk v. the Netherlands (dasaSvebobis etapi) (No. 58641/00), 6 ianvari, 2005.

15. analogiurad: direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb, muxli 2(2)(a); direqtiva 
genderuli Tanasworobis Sesaxeb (ganaxlebuli), muxli 2(1)(a); direqtiva genderuli 
saqonlisa da servisebis Sesaxeb, muxli 2(a).

16. ECtHR, Carson and others v. UK [GC] (No. 42184/05), 16 marti, 2010; § 61. analogiurad, ECtHR, D.H.  
and others v. the Czech Republic [GC] (No. 57325/00), 13 noemberi, 2007, § 175; ECtHR, Burden v. UK [GC] 
(No. 13378/05), 29 aprili, 2008, § 60.

pirdapiri diskriminaciaa, roca:

•	  pirs arasaxarbielod moepyrnen;

•	  sxva pirebTan SedarebiT, romelT-
ac analogiur situaciaSi moep-
yrnen an moepyrobian;

•	 da amas konkretuli safuZveli 
aqvs, romelic xvdeba “dacul 
safuZvlebs” Soris.

antidiskriminaciuli samarTali 
krZalavs SemTxvevebs, roca adami-
anebs an adamianTa jgufs identur 
situaciebSi sxvagvarad epyrobian 
da roca adamianebs an adamianTa 
jgufs gansxvavebul situaciebSi 
identurad epyrobian14
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2.2.1 arasaxarbielo mopyroba

pirdapiri diskriminaciis amomavali wertilia gansxvaveba pirTa mimarT 
mopyrobebs Soris. Sesabamisad, pirdapiri diskriminaciis pirveli maxa-
siaTebelia arasaxarbielo mopyroba. amis gamovlena SedarebiT advil-
ia, vidre arapirdapiri diskriminaciisa, roca umetesad statistikuri 
monacemebis saWiroeba dgas (ix. qvemoT). moviyvanoT ramdenime magaliTi, 
romlebzec saubaria saxelmZRvaneloSi: pirisTvis restoransa an maRazi-
aSi Sesvlis uflebis armicema, sxvebze naklebi odenobis pensiisa an anaz-
Raurebis miReba, sityvieri Seuracxyofis an Zaladobis msxverplad yofna, 
sakontrolo-gamSveb punqtze gasvlis uflebis armicema, sxvebze maRali an 
dabali sapensio asakis dadgena, garkveul profesiaTa dauflebis akrZal-
va, memkvidreobis uflebis moTxovnis arqona, mTavari saganmanaTleblo 
sistemidan amoricxva, piris deportireba, religiuri simbolikis tarebis 
akrZalva, socialur pensiaze uaris Tqma an misi CamorTmeva.

2.2.2 komparatori (Sedarebis programa)

arasaxarbielo mopyroba gadamwyvetia diskriminaciis dasadgenad, roca 
es mopyroba arasaxarbieloa analogiur situaciaSi sxva piris mimarT 
mopyrobasTan SedarebiT. saCivari “dabal” anazRaurebaze ar iTvleba 
diskriminaciis ganacxadad, Tu ar iqneba naCvenebi, rom anazRaureba 
ufro naklebia, vidre analogiuri funqciebis mqone sxva TanamSrom-
lisTvis imave damqiraveblis mier micemuli xelfasi. Sesabamisad, saWi-
roa “komparatori”: es aris adamiani analogiuri materialuri mdgomare-
obiT; am or pirs Soris mTavari gansxvaveba ki “daculi safuZvelia”. 
am saxelmZRvaneloSi ganxiluli saqmeebi amtkicebs, rom komparatori 
xSirad sadavo ar xdeba da zogjer masze pirdapir arc davis mxareebi 
msjeloben da arc sasamarTlo. qvemoT moyvanilia ramdenime saqme, rom-
lebSic gadamwyvetma organom komparatoris sakiTxi gangeb wamowia.

magaliTi: Moustaquim-is saqmeSi marokos moqalaqe braleulad cnes 
sisxlis samarTlis ramdenime danaSaulis CadenaSi da, Sedegad, unda 
momxdariyo misi deportireba.17 marokos moqalaqe amtkicebda, rom 
gadawyvetileba misi deportirebis Sesaxeb diskriminaciuli gaxl-
daT. igi acxadebda, rom es iyo diskriminacia erovnebis safuZvliT, 
radgan erovnebiT belgielebs ar adeportebdnen sisxlis samarT-
lis danaSaulSi msjavrdebisaTvis. adamianis uflebaTa evropulma 
sasamarTlom daadgina, rom es piri erovnebiT belgielTa Tanafard 
mdgomareobaSi ar imyofeboda, radgan  adamianis uflebaTa evro-
puli konvenciis Tanaxmad, saxelmwifos ufleba ar aqvs, qveynidan 
sakuTari moqalaqeebi gaaZevos. Sesabamisad, misi deportireba dis-

17. ECtHR, Moustaquim v. Belgium (No. 12313/86), 18 Tebervali, 1991.
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kriminaciul mopyrobas ar utoldeboda. evropulma sasamarTlom 
miiRo is argumenti, rom ganmcxadebeli sxva arabelgiuri warmoma-
vlobis mqone adamianTa msgavs situaciaSi imyofeboda, romlebic 
evrokavSiris wevri sxva saxelmwifoebidan iyvnen (da romelTa de-
portaciac dauSvebelia gadaadgilebis Tavisuflebis Sesaxeb ev-
rokavSiris samarTliT), magram daadgina, rom mopyrobebs Soris 
gansxvaveba gamarTlebuli gaxldaT. 

magaliTi: Allonby-is saqmeSi ganmcxadebels, romelic kolejSi 
leqtorad muSaobda, kontraqti aRar gaugrZeles.18 man mimarTa 
kompanias, romelic saganmanaTleblo dawesebulebebs leqtore-
biT uzrunvelyofda. am kompaniam qalbatoni kvlav Tavis Zvel 
samuSao adgilas gaagzavna, sadac imave movaleobebs asrulebda, 
magram ufro naklebs uxdidnen, vidre manamde iRebda kolejis-
gan. igi acxadebda, rom diskriminirebuli iqna sqesobrivi safuZ-
vliT. misi mtkicebiT, mamakac leqtorebs koleji masze mets ux-
dida. ECJ-m daadgina, rom kolejSi momuSave mamakaci leqtorebi 
da ganmcxadebeli erTnair situaciaSi ar iyvnen. anazRaurebebSi 
gansxvavebis mizezi is gaxldaT, rom koleji pasuxismgebeli iyo 
mis mier pirdapir daqiravebuli mamakaci leqtoris anazRaurebis 
gansazRvraze, magram ara ganmcxadeblis anazRaurebis odenobaze, 
romelic sxva kompaniis mier iyo daqiravebuli. Sesabamisad, isini 
sakmarisad Tanafard mdgomareobaSi ar iyvnen. 

magaliTi: Luczak-is saqmeSi, poloneTSi mcxovrebi frangi fermeri 
Cioda, rom mas uari eTqva specialuri socialuri daxmarebis 
polonur programaSi Casmaze, romelic konkretulad poloneli 
fermerebis dasaxmareblad Seiqmna, radgan am programiT sargeblo-
ba mxolod polonelebs SeeZloT.19  adamianis uflebaTa evropulma 
sasamarTlom daaskvna, rom ganmcxadebeli poloneli fermerebis 
Tanafard situaciaSi imyofeboda - romlebic am programiT sarge-
blobdnen - radgan is iyo poloneTis mudmivi rezidenti, polonel-
ebis msgavsad ixdida gadasaxadebs da, Sesabamisad, wvlili Sehqonda 
socialuri uzrunvelyofis meqanizmis dafinansebaSi. amave dros, 
igi manamdec sargeblobda zogadi socuzrunvelyofis programiT. 

magaliTi: Richards-is saqmeSi, ganmcxadebelma qirurgiuli CareviT 
sqesi Seicvala da qalad iqca. mas surda, pensia 60 wlisas mieRo, rac 
did britaneTSi qalTa sapensio asakia. mTavrobam mas pensiis micemaze 
uari uTxra, Tan amtkicebda, rom ganmcxadebels, sxva analogiur 
situaciaSi myof pirebTan SedarebiT, arasaxarbielod ar mopyrob-
ian. mTavroba amtkicebda, rom am viTarebaSi swori komparatorebi 
iyvnen mamakacebi, radgan ganmcxadebeli mTeli cxovreba mamakaci 

18 ECJ, Allonby v. Accrington and Rossendale College, Case C-256/01 [2004] ECR I-873, 13 ianvari,  2004.

19. ECtHR, Luczak v. Poland (# 77782/01), 27 noemberi, 2007; ix. aseve, ECtHR, Gaygusuz v. Austria (# 
17371/90), 16 seqtemberi, 1996.
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gaxldaT. ECJ-m daadgina, rom radgan erovnuli kanonmdeblobiT ne-
badarTuli iyo sqesis Secvla, swori komparatorebi iyvnen qalebi. 
Sesabamisad, ganmcxadebels sxva qalebTan SedarebiT arasaxarbielo 
garemo Seuqmnes, misTvis ufro maRali sapensio asakis dawesebiT.20 

magaliTi: saqmeSi Burden v. UK ori da erTad cxovrobda 31 wlis gan-
mavlobaSi.21  isini sacxovrebeli binis TanamesakuTreni iyvnen da 
orive maTgani sakuTar wils Tavisi surviliT meore dis sakuTreba-
Si tovebda. ganmcxadeblebi Ciodnen, rom raki qonebis Rirebuleba 
zRvars gascda, erTis gardacvalebis Semdeg meores memkvidreobis 
gadasaxadi unda gadaexada. debi acxadebdnen, rom es iyo diskrimi-
naciuli Careva maT sakuTrebis uflebaSi, radgan daqorwinebuli da 
samoqalaqo partniorobaSi myofi wyvilebi am memkvidreobis gadasax-
adisgan gaTavisuflebulni iyvnen. adamianis uflebaTa evropulma 
sasamarTlom daadgina, rom ar SeiZleboda ganmcxadeblebis anu 
dedmamisSvilebis Sedareba qorwinebasa an samoqalaqo partnioroba-
Si myof wyvilebTan, romlebic erTad cxovrobdnen. qorwineba da 
samoqalaqo partnioroba specialuri urTierTkavSiria, romelic 
Seqmnilia nebayoflobiT da Tavisuflad, sakontraqto uflebaTa 
da pasuxismgeblobaTa warmoSobis mizniT. amisgan gansxvavebiT, gan-
mcxadeblebis urTierTkavSiri sisxliT naTesaobas efuZneboda da, 
Sesabamisad, fundamenturad gansxvavebuli iyo.

magaliTi: saqmeSi Carson v. UK ganmcxadeblebi Ciodnen, rom didi bri-
taneTis mTavrobam sazRvargareT mcxovreb pensionerebs ar misca 
iseTive sapensio danamati, rogoric did britaneTSi mcxovrebT.22 
am qveynis kanonmdeblobiT, danamatebi vrceldeboda mxolod didi 
britaneTis rezidentebsa da, gamonaklisis saxiT, mis moqalaqee-
bze, romlebic pensiaze gavidnen im saxelmwifoebSi, did brita-
neTs socialuri uzrunvelyofis sapasuxo SeTanxmeba rom hqonda 
gaformebuli. iseT qveyanaSi mcxovrebi ganmcxadeblebi, romelsac 
didi britaneTTan msgavsi sapasuxo SeTanxmeba ar hqonda dadebuli, 
acxadebdnen, rom moxda maTi diskriminacia sacxovrebeli adgilis 
safuZvelze. adamianis uflebaTa evropuli sasamarTlo ar daeTanx-
ma ganmcxadeblebs, rom isini Tanafard mdgomareobaSi iyvnen did 
britaneTSi mcxovreb pensionerebsa an mis moqalaqeebTan, romlebic 
pensiaze gavidnen im qveynebSi, ormxrivi sapasuxo SeTanxmeba rom 
hqondaT gaformebuli did britaneTTan. evropulma sasamarTlom 
daadgina: miuxedavad imisa, rom yvela es sxvadasxva jgufi ixdida 
erovnuli dazRvevis gadasaxads,  aRniSnuli Tanxa ar midioda sap-
ensio fondSi, is grovdeboda zogad saxelmwifoebriv Semosavlad - 
sxvadasxva saxis sazogadoebriv gasavalTa dasafinanseblad. metic, 

20. ECJ, Richards v. Secretary of State for Work and Pensions, Case C-423/04 [2006] ECR I-3585, 27 aprili,  2006.

21. ECtHR, Burden v. UK [GC] (# 13378/05), 29 aprili, 2008.

22. ECtHR, Carson and others v. UK [GC] (#. 42184/05), 16 marti, 2010.
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mTavrobis valdebuleba - gadaexada sapensio danamati - efuZneboda 
did britaneTSi cxovrebis pirobebis gaZvirebas. Sesabamisad, gan-
mcxadeblebi ar iyvnen sxva jgufebis Tanafard situaciaSi da maT 
mimarT diskriminaciul mopyrobas adgili ar hqonia.

saTanado “komparatoris” mosaZebnad aSkara gamonaklisia - sul cota, 
evrokavSiris samarTalSi dasaqmebis farglebSi - diskriminacia piris 
orsulobis gamo. Dekker-is saqmis Semdeg ECJ-s iurisprudenciaSi dadge-
nil principad iTvleba, rom roca pirs ziani misi orsulobis gamo 
adgeba, es klasificirdeba pirdapir diskriminaciad sqesobrivi safuZ-
vliT da am dros komparatori saWiro ar aris.23  

2.2.3 daculi safuZveli

meoTxe TavSi ganxiluli iqneba diskriminaciis akrZalvis evropul 
samarTalSi arsebuli “daculi safuZvlebi”, kerZod: sqesi, seqsualuri 
orientacia, SezRuduli SesaZlebloba, asaki, rasa, eTnikuri warmoma-
vloba, erovneba da religia an rwmena. am TavSi aqcenti gakeTdeba ar-
asaxarbielo mopyrobasa da dacul safuZvels Soris Sedegobrivi kavS-
iris saWiroebaze. am moTxovnis dasakmayofileblad ismis erTi ubralo 
SekiTxva: pirs ufro cudad moepyrobodnen sawinaaRmdego sqesis, sxva 
rasis, sxva asakobrivi jgufis warmomadgeneli rom yofiliyo an dacul 
safuZvelTagan romelime sxva jgufs mikuTvneboda? Tu pasuxi dadebi-
Tia, maSin SedarebiT cudi mopyroba aSkarad gansaxilveli safuZvlebi-
Taa ganpirobebuli.

wesebi an arsebuli praqtika yovelTvis ar saWiroebs “dacul safuZvle-
bze” yuradRebis gamaxvilebas, Tu igi sxva faqtors moixmobs, romelic 
daculi safuZvlisgan ganuyofelia. imis gansazRvrisas, moxda Tu ara 
pirdapiri diskriminacia, unda Sefasdes, nakleb saxarbielo mopyroba 
ganpirobebuli iyo Tu ara “daculi safuZvliT”, romelic ganuyofelia 
piris mier gasaCivrebuli konkretuli faqtorisagan. 

magaliTi: saqmeSi James v. Eastleigh Borough Council baton jeimss istleis 
sacurao auzze Sesasvlelad gadasaxadi unda gadaexada, mis meuR-
les, qalbaton jeimss ki - ara.24 orive maTgani 61 wlis iyo. qal-
baton jeimss auzze ufasod Sesvla imitom ekuTvnoda, rom igi 
pensiaze gaxldaT, batoni jeimsi ki - ara, radgan did britaneTSi 
mamakacTa sapensio asaki 65 welia, qalTa ki - 60. miuxedavad imisa, 
rom sacurao auzze ufasod Sesvla damokidebuli iyo sapensio sta-

23. ECJ, Dekker v. Stichting Vormingscentrum voor Jong Volwassenen (VJV-Centrum) Plus, Case C-177/88 [1990] 
ECR I-3941, 8 noemberi, 1990. analogiurad, ECJ, Webb v. EMO Air Cargo (UK) Ltd, Case C-32/93 [1994] ECR 
I-3567, 14 ivlisi, 1994.

24. James v. Eastleigh Borough Council [1990] UK lordTa palata 6, 14 ivnisi, 1990
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tusze, sapensio asaki efuZneboda sqess. didi britaneTis lordTa 
palatam daadgina: batoni jeimsi sapirispiro sqesis warmomadgeneli 
rom yofiliyo, iseve moepyrobodnen, rogorc mis meuRles. garda 
amisa, sadavo ar yofila mopyrobis mizani an motivi, batoni jeimsi 
yuradRebas mxolod mopyrobaze amaxvilebda. 

magaliTi: Maruko-s saqmeSi gei wyvilma “Tanacxovreba” daiwyo.25 gan-
mcxadeblis partniori daiRupa da mas undoda “marCenalis pensia” 
mieRo im kompaniisagan, romelSic misi gardacvlili partniori 
muSaobda da sapensio programaSi iyo CarTuli. kompaniam ganmcx-
adebels marCenalis pensiis gadaxdaze uari ganucxada im safuZv-
liT, rom am pensias gascemdnen mxolod meuRleebze, is ki gardacv-
lilTan qorwinebaSi ar iyo. ECJ-m aRiara, rom ganmcxadeblisTvis 
pensiis gacemaze uari arasaxarbielo mopyroba iyo “daqorwinebul” 
wyvilebTan SedarebiT. ECJ-m daadgina, rom “Tanacxovrebis” in-
stituti germaniaSi partniorTaTvis warmoSobda bevr analogiur 
uflebasa da pasuxismgeblobas, rac meuRleebs hqondaT, kerZod, 
saxelmwifo sapensio sqemasTan dakavSirebiT. maSasadame, am saqmis 
miznebisaTvis, Tanamcxovrebi partniorebi meuRleebis analogiur 
situaciaSi imyofebodnen. ECJ-m damatebiT daadgina, rom aseTi 
mopyroba utoldeboda diskriminacias seqsualur orientaciaze 
dayrdnobiT. amgvarad, is faqti, rom maT daqorwineba ar SeeZloT, 
ganuyofeli iyo maTi seqsualuri orientaciisagan.

magaliTi: saqmeSi Aziz v. Cyprus ganmcxadebeli Cioda, rom mas ar hqonda 
arCevnebze xmis micemis ufleba Turqul-kviprosuli warmomavlobis 
gamo.26 kviprosis samarTali Turq-kviproselebsa da berZen-kviprose-
lebs xmis micemis uflebas aZlevda saparlamento arCevnebze mxolod 
maTi eTnikuri jgufidan wamoyenebuli kandidatebisTvis. Tumca, Tur-
qeTis mier CrdiloeT kviprosis okupaciis Semdeg Turqebis umrav-
lesobam datova Tavisi teritoria da parlamentSi maTi CarTuloba 
SeCerda. Sesabamisad, saarCevno siaSi ar iyo arc erTi kandidati, visT-
visac ganmcxadebels xmis micemis ufleba hqonda. mTavroba acxdebda, 
rom arCevnebSi xmis micemis uflebiT monawileobis SeuZlebloba im 
faqtiT iyo ganpirobebuli, rom kenWs ar iyridnen kandidatebi, visT-
visac ganmcxadebels xmis micemis ufleba hqonda. Tumca, adamianis 
uflebaTa evropuli sasamarTlos azriT, saarCevno wesebsa da Turq-
kviproseli sazogadoebis wevrobas Soris mWidro kavSiri da mTavro-
bis marcxi - saarCevno wesebi arsebul situaciaze moergo - utold-
eboda pirdapir diskriminacias eTnikuri safuZvliT. 

sasamarTloebma “daculi safuZveli” farTod ganmartes. masSi SesaZloa 
moiazrebodes “diskriminacia asociaciiT”, roca diskriminaciis msxver-

25. ECJ, Maruko v. Versorgungsanstalt der deutschen Bühnen, Case C-267/06 [2008] ECR I-1757, 1 aprili, 2008.

26. ECtHR, Aziz v. Cyprus (# 69949/01), 22 ivnisi, 2004.
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pli TviTon ar miekuTvneba dacul maxasiaTeblebs. SesaZloa, igi aseve 
moicavdes konkretul safuZvels, romelic abstraqtulad ganimarteba. 
Sesabamisad, aucilebelia praqtikosma iuristebma detalurad gaaana-
lizon arasaxarbielo mopyrobis miRma arsebuli safuZvlebi da moiZion 
imis mtkicebuleba, rom amgvari mopyrobis mizezi daculi safuZveli 
iyo - pirdapir an arapirdapir. 

magaliTi: Coleman-is saqmeSi deda Cioda, rom samsaxurSi arasaxar-
bielod moepyrnen im faqtis gamo, rom misi Svili qmeduunaro iyo.27  
Tavisi Svilis SezRuduli SesaZleblobis gamo zogjer igi samsax-
urSi igvianebda da, Svilis saWiroebebidan gamomdinare, wasvlis ne-
barTvas iTxovda. ganmcxadebels Txovnas ar ukmayofilebdnen da 
samsaxuridan daTxovniT daemuqrnen. igi Seuracxmyofel komentar-
ebsac ismenda Svilis mdgomareobasTan dakavSirebiT. ECJ-m ganmcx-
adeblis komparatorad misi kolegebi gamoiyena, romlebsac analo-
giuri poziciebi ekavaT da Svilebi hyavdaT. ECJ-m daadgina, rom 
maT Tavisuflad SeeZloT samsaxuridan gasvla Txovnis safuZvelze. 
dadginda, rom es iyo diskriminaciuli mopyroba da daSineba, gan-
pirobebuli ganmcxadeblis Svilis qmeduunarobiT. 

magaliTi: Weller-is saqmeSi rumineli qalbatoni daqorwinebuli iyo 
ungrel kacze da hyavdaT ori Svili.28 kanonmdeblobiT, mSobiaro-
bis Semdeg qals ar SeeZlo dekretuli fuladi danamatis miReba, 
radgan is ungreTis moqalaqe ar gaxldaT. misma meuRlem scada am 
danamatis moTxovna, magram mTavrobam uari uTxra, radgan am Tanx-
as dedebi iRebdnen. adamianis uflebaTa evropulma sasamarTlom 
daadgina, rom kacs diskriminaciulad moepyrnen mamobis (da ara 
sqesis) gamo, radgan mSvilebel mamebs an mamrobiTi sqesis meur-
veebs danamatis moTxovnis ufleba hqondaT, biologiur mamebs ki - 
ara. saCivari Svilebmac Seitanes, romlebic Ciodnen diskriminaciis 
Sesaxeb - maTi mamisTvis danamatis gadaxdaze uari Tqmis safuZv-
elze. saCivari evropulma sasamarTlom  gaiziara. amgvarad, bavSvebi 
gaxdnen diskriminaciis msxverplni im safuZvliT, rom maT mSobels 
biologiuri mamis statusi hqonda. 

magaliTi: saqmeSi P. v. S. and Cornwall County Council ganmcxadebeli sqesis 
Secvlis etapebs gadioda, roca igi damqiravebelma samsaxuridan 
gaaTavisufla. ECJ-m daadgina, rom samsaxuridan daTxovna arasax-
arbielo mopyroba iyo.29 rac Seexeba Sesabamis komparators, ECJ-m 
aRniSna, rom „roca adamians samsaxuridan aTavisufleben imis gamo, 
rom sqesis Secvlas apirebs an ukve Seicvala, mas arasaxarbielod 

27 ECJ, Coleman v. Attridge Law and Steve Law, Case C-303/06 [2008] I-5603, 17 ivlisi, 2008.

28 ECtHR, Weller v. Hungary (# 44399/05), 31 marti, 2009.

29 ECJ, P. v. S. and Cornwall County Council, Case C-13/94 [1996] ECR I-2143, 30 aprili, 1996.



diskriminaciis kategoriebi  da dacva

33

eqcevian im sqesis adamianebTan SedarebiT, romelsac es piri miekuT-
vneboda sqesis Secvlamde“. rac Seexeba safuZvlebs, marTalia, SeuZle-
belia imis Cveneba, ganmcxadebels gansxvavebulad misi qalad yofnis 
gamo moepyrnen Tu kacad yofnis gamo, magram SesaZlebelia imis Cven-
eba, rom gansxvavebuli mopyroba efuZneboda misi sqesis koncefcias. 

2.3 arapirdapiri diskriminacia

rogorc evropis kavSiris, aseve ada-
mianis uflebaTa evropuli konven-
ciis samarTliT aRiarebulia, rom 
diskriminacia SesaZloa mohyves ara 
mxolod analogiur situaciebSi pir-
Ta gansxvavebulad mopyrobas, aramed 
erTi da imave mopyrobis SeTavazebas 
gansxvavebul situaciebSi myofTaT-
vis. am ukanasknels uwodeben “ara-
pirdapir” diskriminacias, radgan am 
dros gansxvavebulia ara TviT mopy-
roba, aramed am mopyrobis efeqti, 
romelsac sxvadasxvagvarad aRiqvamen 
sxvadasxva jgufs mikuTvnebuli  ada-
mianebi. rasobrivi Tanasworobis di-
reqtivis 2(2)(b) qvepunqtis Tanaxmad, 
„saxezea arapirdapiri diskriminacia, 
roca aSkarad neitraluri debuleba, kriteriumi an praqtika raso-
brivi an eTnikuri warmomavlobis mqone adamianebs sxvebze aramomge-
bian mdgomareobaSi ayenebs“.30 adamianis uflebaTa evropulma sasamarT-
lom bolo gadawyvetilebebSi ase ganmarta arapirdapiri diskriminacia: 
„mopyrobebs Soris gansxvavebam SesaZloa zogadi politikis an Ron-
isZiebis araproporciulad mikerZoebuli efeqtis forma miiRos, rac 
romelime jgufis diskriminaciaa“.31 

30. analogiurad: direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb, muxli 2(2)(b);  direqtiva 
genderuli Tanasworobis Sesaxeb (ganaxlebuli), muxli 2(1)(b); direqtiva genderuli 
saqonlisa da servisebis Sesaxeb, muxli 2(b).

31 ECtHR, D.H. and others v. the Czech Republic [GC] (# 57325/00), 13 noemberi, 2007, para. 184; ECtHR, Opuz v. 
Turkey (# 33401/02), 9 ivnisi, 2009, § 183. ECtHR, Zarb Adami v. Malta (# 17209/02), 20 ivnisi, 2006, § 80.

arapirdapiri diskriminaciis 
elementebia:

•	 neitraluri wesi, kriteriumi an 
praqtika;

•	 romelic gavlenas axdens “dac-
uli safuZvliT” gansazRvrul 
romelime jgufze gamorCeulad 
uaryofiTi formiT;

•	 analogiur mdgomareobaSi myof 
sxva pirebTan SedarebiT.
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2.3.1 neitraluri wesi, kriteriumi an praqtika

pirveli amocnobadi kriteriumia aSkarad neitraluri wesi, kriteriumi 
an praqtika. anu unda arsebobdes moTxovnis raRac forma, romelic 
yvelas exeba. sailustraciod qvemoT moyvanilia ori saqme. magaliTebi 
damatebiT ixileT me-5 nawilSi, mtkicebulebiT sakiTxebsa da statis-
tikis rolze. 

magaliTi: Schönheit-is saqmeSi naxevar ganakveTze momuSave pirebis 
pensia sxva principiT iqna gamoTvlili, srul ganakveTze momuSave 
TanamSromlebis pensiisagan gansxvavebiT.32 pensiebs Soris sxvaoba 
ar efuZneboda gansxvavebas samuSao saaTebis raodenobas Soris. 
amgvarad, naxevar ganakveTze momuSave pirebma miiRes bevrad nak-
lebi pensia srul ganakveTze momuSaveebTan SedarebiT, imis gaTval-
iswinebiT, rom maTi samuSao droebi erTmaneTisagan gansxvavdeboda, 
rac isedac gulisxmobda naklebi pensiis micemas naxevar ganakveTze 
momuSaveTaTvis. pensiebis gamoTvlis es neitraluri wesi naxevar 
ganakveTze momuSave yvela moxeles exeboda. Tumca, radgan naxevar 
ganakveTze momuSave pirTa 88% qalebi iyvnen, am wess arapropor-
ciulad uaryofiTi efeqti hqonda qalTaTvis, kacebTan SedarebiT. 

magaliTi: saqmeSi D.H. and others v. the Czech Republic ramdenime testi 
Catarda skolis moswavleTa gonebrivi SesaZleblobebisa da sko-
lasTan Sesabamisobis dasadgenad, raTa gadaewyvitaT - amoericxaT 
Tu ara isini ZiriTadi saganmanaTleblo sistemidan da gadaeyvanaT 
specialur skolebSi.33 es specialuri skolebi Seqmnili iyo Sez-
Ruduli gonebrivi SesaZleblobebis mqone bavSvebisaTvis, aseve 
maTTvis, visac swavla uWirda. erTi da igive testi awerines yvela 
moswavles, romelTa gadayvanac ganzraxuli iyo specialur skoleb-
Si. Tumca, praqtikaSi testi morgebuli gaxldaT CexeTis ZiriTad 
mosaxleobaze, ris gamoc savaraudo iyo, rom boSa studentebi cud 
Sedegebs aCvenebdnen. asec moxda. Sedegad, boSaTa  bavSvebis 50-
90%-ma ZiriTadi saganmanaTleblo sistemis farglebSi ver miiRo 
ganaTleba. adamianis uflebaTa evropulma sasamarTlom daadgina, 
rom es iyo arapirdapiri diskriminacia. 

2.3.2 mniSvnelovnad uaryofiTi gavlena dacul 

jgufze

meore amocnobadi moTxovna isaa, rom neitraluri wesi, kriteriumi an 
praqtika “dacul jgufs” arasaxarbielo mdgomareobaSi ayenebs. swored amiT 

32 ECJ, Hilde Schönheit v. Stadt Frankfurt am Main and Silvia Becker v. Land Hessen, Joined Cases C-4/02 and C-5/02 
[2003] ECR I-12575, 23 oqtomberi, 2003.

33 ECtHR, D.H. and others v. the Czech Republic [GC] (# 57325/00), 13 noemberi, 2007, § 79.
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gansxvavdeba arapirdapiri diskriminacia pirdapirisagan, am dros yuradReba 
maxvildeba ara gansxvavebul mopyrobaze, aramed gansxvavebul gavlenaze.

statistikuri monacemebis Seswavlisas, romliTac “daculi jgufi” ara-
proporciulad uaryofiT gavlenas ganicdis sxva analogiur situaci-
aSi myof adamianebTan SedarebiT, ECJ da evropuli sasamarTlo eZeben 
mtkicebulebas, rom im pirTa gansakuTrebiT didi nawili, romlebzec 
wesma an praqtikam uaryofiTi gavlena moaxdina, swored “dacul jgufs” 
miekuTvneba. amaze detalurad saubari iqneba me-5 nawilSi, romelic ex-
eba mtkicebulebebs. aq ki Sekrebilia ECJ-s frazebi saqmidan Nolte, rom-
lebic gvxvdeba mTavar advokat legeris mosazrebaSi, roca is saubrobs 
sqesobriv diskriminaciaze:

“diskriminaciulad” rom CaiTvalos, RonisZiebam unda daazaralos „bev-
rad meti qali, vidre kaci“ [Rinner-Kuhn34] an „procentulad gacilebiT 
naklebi kaci, vidre qali“ [Nimz, 35 Kowalska 36] an „gacilebiT meti qali, 
vidre kaci“[De Weerd 37]”.38

2.3.3 komparatori

pirdapiri diskriminaciis msgavsad, sasamarTlos kvlav komparatoris moZeb-
na sWirdeba, raTa daadginos, konkretuli wesis, kriteriumis an praqtikis 
gavlena  gacilebiT uaryofiTia Tu ara analogiur situaciaSi myof sxva 
pirebTan SedarebiT.  sasamarTloebis midgoma am sakiTxTan dakavSirebiT ar 
gansxvavdeba pirdapiri diskriminaciisas gamoyenebuli midgomisagan. 

34. ECJ, Rinner-Kuhn v. FWW Spezial-Gebaeudereinigung, Case C-171/88 [1989] ECR 2743, 13 ivlisi, 1989.

35. ECJ, Nimz v. Freie und Hansestadt Hamburg, Case C-184/89 [1991] ECR I-297, 7 Tebervali, 1991.

36. ECJ, Kowalska v. Freie und Hansestadt Hamburg, Case C-33/89 [1990] ECR I-2591, 27 ivnisi, 1990.

37. ECJ, De Weerd, nee Roks, and others v. Bestuur van de Bedrijfsvereniging voor de Gezondheid, Geestelijke en 
Maatschappelijke Belangen and others, Case C-343/92 [1994] ECR I-571, 24 Tebervali, 1994.

38. mTavar advokat legeris 1995 wlis 31 maisis mosazreba, punqtebi 57-58,  ECJ, Nolte v. 
Landesverischerungsanstalt Hannover, Case C-317/93 [1995] ECR I-4625, 14 dekemberi, 1995. adamianis 
uflebaTa evropuli konvenciis Tanaxmad Camoyalibebuli analogiuri midgomis 
sanaxavad, ix. saqme  D.H. and others v. the Czech Republic [GC] (# 57325/00), 13 noemberi, 2007 
(ganxilulia me-5 nawilSi, Tavi 2.1).
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2.4 Seviwroeba da diskriminaciisken mowodeba

2.4.1 Seviwroeba da diskriminaciisken mowodeba 
evrokavSiris diskriminaciis akrZalvis 
direqtivebis mixedviT

Seviwroebisa da diskriminaciisken mowodebis akrZalva axali fenomenia 
evrokavSiris diskriminaciis akrZalvis samarTalSi. evrokavSiris samar-
TalSi is gaTvaliswinebulia ufro masStaburi dacvis uzrunvelsayofad.

evrokavSiris diskriminaciis akrZalvis direqtivebis Tanaxmad, Sevi-
wroeba diskriminaciis specifikuri saxea. adre mas pirdapiri diskrim-
inaciis garkveul gamoxatulebad miiCnevdnen. direqtivebSi is calke 
Tavad gamoiyo ufro am diskriminaciuli mopyrobis gansakuTrebiT 
saziano formis gancalkevebis saWiroebiT, vidre konceptualur az-
rovnebaSi cvlilebebis Setanis mizeziT.39

genderuli Tanasworobis direq-
tivebSi calkea xazgasmuli seqsu-
aluri Seviwroeba, rogorc dis-
kriminaciis konkretuli forma, 
roca arasaxarbielo “verbaluri, 
araverbaluri an fizikuri” qmede-
ba “seqsualuri” xasiaTisaa.40 

am ganmartebis Tanaxmad, kompara-
toris moZebna saWiro ar aris Sevi-
wroebis dasamtkiceblad. Seviwroe-
ba TavisTavad araswori qmedebaa 
misi formidan  (verbaluri, ara-
verbaluri an fizikuri Zaladoba) 
da SesaZlo efeqtidan (adamianis 
Rirsebis Selaxva) gamomdinare.

evrokavSiris farglebSi Seviwroebis Sesaxeb saxelmZRvanelod gamodge-
ba sabWos 1991 wlis 19 dekemberis  deklaracia komisiis rekomendaci-
is Sesrulebaze samuSao adgilas qalTa da mamakacTa Rirsebis dacvis 
Sesaxeb, romelic moicavs praqtikis kodeqss seqsualuri Seviwroebis 

39. ix. direqtiva rasobrivi Tanasworobis Sesaxeb, muxli 2(3); direqtiva dasaqmebisas Tanabari 
mopyrobis Sesaxeb, muxli 2(3); direqtiva genderuli saqonlisa da servisebis Sesaxeb, 
muxli 2(c); genderuli Tanasworobis Sesaxeb direqtiva (ganaxlebuli), muxli 2(1)( c).

40. direqtiva genderuli saqonlisa da servisebis Sesaxeb, muxli 2(d); direqtiva genderuli 
Tanasworobis Sesaxeb  (ganaxlebuli), muxli 2(1)( d).

diskriminaciis akrZalvis direq-
tivebis Tanaxmad, Seviwroeba dis-
kriminaciaa, roca:

•	  aRiniSneba arasaxarbielo qme-
deba dacul jgufTan dakavS-
irebiT;

•	 Cadenilia piris Rirsebis Se-
laxvis mizniT;

•	 da/an damakninebeli, mtruli, 
damamcirebeli, Rirsebis Sem-
laxveli an Seuracxmyofeli 
garemos Sesaqmnelad39.
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aRmofxvrasTan dakavSirebiT.41 evrokavSiris samarTali lavirebad 
obieqtur/subieqtur midgomas amkvidrebs. pirveli, imis dasadgenad, 
moxda Tu ara Seviwroeba, gamoiyeneba mopyrobis aRqma msxverplis mier. 
meore, im SemTxvevaSic ki, roca msxverplma realurad ver igrZno Sevi-
wroeba, is SesaZloa mainc dadgindes, Tu ganmcxadebeli gansaxilveli 
qmedebis samiznea. 

faqtobrivi sakiTxebi, utoldeboda Tu ara qmedeba Seviwroebas, wesisame-
br, wydeba erovnul doneze, vidre saqme gansaxilvelad ECJ-s gadaecema. 
Sesabamisad, qvemoT moyvanili saqmeebi  erovnul donezea ganxiluli.

magaliTi: SvedeTis saapelacio sasamarTlos mier ganxilul saqmeSi 
mosarCelem scada lekvis SeZena. gamyidvelma, rogorc ki SeniSna, rom 
myidveli homoseqsuali iyo, uari ganacxada misTvis lekvis miyid-
vaze - lekvis keTildReobis gamo - da aRniSna, rom homoseqsualebi 
seqsualur kontaqts amyarebdnen cxovelebTan. dadginda, rom lekvis 
miyidvaze uari pirdapiri diskriminacia iyo, saqonlisa da servisebis 
konteqstSi. SvedeTis saapelacio sasamarTlom konkretulad daad-
gina, rom es iyo Seviwroeba seqsualuri orientaciis gamo.42

magaliTi: ungreTis Tanaswori mopyrobis organos mier ganxilul 
saqmeSi maswavleblebma boSa studentebs uTxres, rom maTi uweso 
saqcielis Sesaxeb Seatyobines “Hungarian Guard”-s - nacionalistur 
organizacias, romelic cnobili iyo  ukiduresi Zaladobrivi qme-
debebiT boSebis winaaRmdeg.43 dadginda, rom maswavleblebma waaxal-
ises Guard-is rasistuli Sexedulebebi da Seqmnes SiSisa da damcire-
bis klimati, rac utoldeboda Seviwroebas.

garda amisa, diskriminaciis akrZalvis yvela direqtivaSi miTiTebulia, 
rom “diskriminaciisken mowodeba” “diskriminaciaa”.44 Tumca, arc erTi 

41. sabWos 1991 wlis 19 dekemberis deklaracia komisiis rekomendaciis Sesrulebaze 
samuSao adgilas qalTa da mamakacTa Rirsebis  dacvis Sesaxeb, romelic moicavs 
praqtikis kodeqss seqsualuri Seviwroebis aRmofxvrasTan dakavSirebiT, OJ C 27, 
04.02.1992 gv. 1; komisiis rekomendacia 92/131/EEC samuSao adgilas qalTa da mamakacTa 
Rirsebis  dacvis Sesaxeb, OJ L 49, 24.02.1992, gv. 1.

42. Ombudsman Against Discrimination on Grounds of Sexual Orientation v. A.S., Case # T-3562-06, Svea 
saapelacio sasamarTlo, 11 Tebervali, 2008.  mokle Sinaarss inglisur enaze ixilavT 
diskriminaciis akrZalvis sferoSi samarTlis eqspertTa evropuli qselis JurnalSi, 8 
(ivlisi, 2009) “European Anti-Discrimination Law Review”, gv. 69.

43 gadawyvetileba # 654/2009, 20 dekemberi, 2009, Tanaswori mopyrobis organo (ungreTi). 
mokle Sinaarss inglisur enaze ixilavT diskriminaciis akrZalvis sferoSi samarTlis 
eqspertTa evropuli qselis vebgverdze, “New Report”: http://www.non-discrimination.net/content/
media/HU-14-HU_harassment_of_Roma_pupils_by_teachers.pdf

44 muxli 2(4), direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb; muxli 4(1), direqtiva 
genderuli saqonlisa da servisebis Sesaxeb; muxli 2(2)(b), direqtiva genderuli 
Tanasworobis Sesaxeb (ganaxlebuli); muxli 2(4), direqtiva rasobrivi Tanasworobis Sesaxeb.
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direqtiva ar ganmartavs mis mniSvnelobas. diskriminatoruli praqtikis 
efeqtianad aRmosafxvrelad sakmarisi ar aris mxolod Sesasruleblad 
savaldebulo instruqciaTa SemuSaveba, am debulebebSi unda moiazre-
bodes iseTi situaciebi, romlebSic aSkara upiratesobaa gamoxatuli 
an waxalisebulia, rom individebs arasaxarbielod moepyron erT-erTi 
daculi safuZvlis gamo. es aris sfero, romelic viTardeba sasamarT-
loebis precedentuli samarTliT.

miuxedavad imisa, rom diskriminaciis akrZalvis direqtivebi wevr sax-
elmwifoebs ar avaldebulebs, diskriminaciuli qmedebebi sisxlis 
samarTalSi gaiTvaliswinon, evropuli sabWos CarCo gadawyvetileba ev-
rokavSiris yvela saxelmwifos avaldebulebs, sisxlis samarTlebrivi 
sanqciebi daaweson Semdegi qmedebebis CadenisaTvis: Zaladobis an si-
Zulvilis waqezeba rasis, kanis feris, sagvareulos, religiis an rw-
menis, erovnuli an eTnikuri warmomavlobis gamo; aseve, rasistuli an 
qsenofobiuri masalebis gavrceleba da amgvari jgufebis winaaRmdeg 
mimarTuli genocidis, omis danaSaulebisa da kacobriobis winaaRmdeg 
danaSaulis miteveba, uaryofa an gaubraloeba.45 wevri saxelmwifoebi 
aseve valdebulni arian, rasistuli an qsenofobiuri ganzraxva damam-
Zimebel garemoebad daakvalificiron. 

Sesabamisad, didi albaTobaa imisa, rom Seviwroebisa da diskriminaci-
isken mowodebis qmedebebi - garda imisa, rom diskriminaciaa - erovnuli 
sisxlis samarTliT regulirdebodes, gansakuTrebiT, Tu isini exeba 
rasobriv an eTnikur warmomavlobas. 

magaliTi: bulgareTis sasamarTloebis mier ganxilul saqmeSi par-
lamentis wevrma ramdenime gancxadeba gaakeTa, romlebSic sityvie-
ri Seuracxyofa miayena boSur, ebraul da Turqul sazogadoebebs 
da, aseve, zogadad “ucxoelebs”. man ganacxada, rom es sazogadoe-
bebi bulgarelebs abrkolebdnen TavianTi saxelmwifos marTvaSi, 
danaSauls dausjelad sCadiodnen da bulgarelebs xels uSlid-
nen saTanado samedicino momsaxureba mieRoT. man mouwoda xalxs, 
win aRdgomodnen saxelmwifos gadaqcevas am sxvadasxva jgufis 
“koloniad”.46 sofiis regionulma sasamarTlom daadgina, rom es 
qmedeba utoldeboda Seviwroebas da diskriminaciisken mowodebas.

45 sabWos CarCo gadawyvetileba 2008/913/JHA, miRebuli 2008 wlis 28 noembers, sisxlis 
samarTliT rasizmisa da qsenofobiis zogierTi formisa da gamoxatulebis aRmofxvris 
Sesaxeb, OJ L 328, 6.12.2008 gv. 55.

46. sofiis regionuli sasamarTlo, gadawyvetileba #164 samoqalaqo saqmeze # 2860/2006, 21 
ivnisi, 2006. mokle Sinaarsi inglisur enaze xelmisawvdomia FRA InfoPortal-ze, saqme 11-1.
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2.4.2 Seviwroeba da diskriminaciisaken mowodeba 
adamianis uflebaTa evropuli konvenciis 
mixedviT

adamianis uflebaTa evropuli konvencia konkretulad Seviwroebasa da 
diskriminaciisaken mowodebas ar krZalavs, magram moicavs ramdenime 
uflebas, romlebic am sakiTxs ukavSirdeba. Seviwroeba SesaZloa mox-
vdes piradi da ojaxuri cxovrebis pativiscemis uflebis farglebSi, 
romelic daculia konvenciis me-8 muxliT, an araadamianuri da Rirseb-
is Semlaxveli mopyrobisa an dasjis akrZalvis uflebis farglebSi, 
me-3 muxlis Tanaxmad. diskriminaciisaken mowodeba ki SesaZloa moicvas 
sxva muxlebma, rogoricaa religiis an gaerTianebis Tavisufleba me-9 
da me-11 muxlebis mixedviT, konteqstidan gamomdinare. roca saxezea 
diskriminaciuli motivi, adamianis uflebaTa evropuli sasamarTlo am 
muxlebis savaraudo darRvevebs swavlobs me-14 muxlTan erTobliobaSi, 
romelic krZalavs diskriminacias. qvemoT moyvanilia ramdenime magal-
iTi, romlebSic zemoT ganxiluli saqmeebis msgavs faqtebzea saubari, 
amjerad evropis konvenciis konteqstSi.

magaliTi: saqmeSi Bączkowski and others v. Poland varSavis merma homofo-
biuri Sinaarsis sajaro gancxadebebi gaakeTa. man aRniSna, rom ne-
barTvas ar gascems, Catardes aRlumi cnobierebis asamaRleblad 
seqsualuri orientaciis diskriminaciis Sesaxeb.47 roca gadawy-
vetileba Sesabamis administraciul organos waredgina, aRlumis Ca-
tarebis nebarTva ar gaica sxva safuZvliT - demonstrantebs Soris 
SetakebaTa aridebis aucileblobis gamo. evropulma sasamarTlom 
daadgina, rom meris gancxadebebs SesaZloa gavlena moexdina Sesa-
bamisi organoebis gadawyvetilebaze; es gadawyvetileba ganpirobe-
buli gaxldaT seqsualuri orientaciis safuZvliT da, maSasadame, 
iyo Tavisuflad Sekrebis uflebis darRveva diskriminaciisagan 
daculobis uflebasTan erTobliobaSi. 

magaliTi: saqmeSi Paraskeva Todorova v. Bulgaria erovnulma sasamarT-
loebma boSisTvis sasjelis Sefardebisas calsaxad ukuagdes 
prokuroris Suamdgomloba pirobiTi msjavris Sefardebis Taobaze. 
maT ganacxades, rom boSebSi dausjelobis kultura arsebobda da 
mianiSnes, rom es faqti maTTvis magaliTi unda yofiliyo.48 ev-
ropulma sasamarTlom dadgina, rom amiT dairRva ganmcxadeblis 
samarTliani sasamarTlos ufleba diskriminaciisagan daculobis 
uflebasTan erTobliobaSi.

47. ECtHR, Bączkowski and others v. Poland (# 1543/06), 3 maisi, 2007.

48. ECtHR, Paraskeva Todorova v. Bulgaria (# 37193/07), 25 marti, 2010.
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2.5 specialuri an konkretuli RonisZiebebi

rogorc zemoT aRiniSna, arapirdapiri diskriminaciis saqmeebSi dis-
kriminacia dgindeba im faqtze dayrdnobiT, rom yvelas mimarT gamoyen-
ebuli iqna erTi da igive wesi, Sesabamis gansxvavebaTa gaTvaliswinebis 
gareSe. amgvari situaciis sakompensaciod da Tavidan asacileblad, 
mTavrobebma, damqiraveblebma da servisis mimwodeblebma es gansxvave-
bebi unda gaiTvaliswinon da TavianTi wesebi da praqtika Sesabamisad 
daareguliron anu arsebuli politika da RonisZiebebi gadaawyon. 
gaeros konteqstSi amas uwodeben “specialur RonisZiebebs”, xolo ev-
rokavSiris samarTali amas “konkretul RonisZiebebad” an “pozitiur 
qmedebad” moixseniebs. specialuri RonisZiebebis gatarebiT, mTavrobe-
bi uzrunvelyofen “arsebiT Tanasworobas” anu sazogadoebaSi arsebu-
li resursebiT Tanabrad sargeblobis SesaZleblobas da ara ubralod 
“formalur Tanasworobas”. roca mTavrobebi, damqiraveblebi da ser-
visis mimwodeblebi ar ganixilaven specialuri RonisZiebebis miRebis 
saWiroebas, isini zrdian imis safrTxes, rom maTi wesebi da praqtika 
arapirdapir diskriminaciad CaiTvleba. 

adamianis uflebaTa evropulma sasamarTlom daadgina, rom „adamianis 
uflebaTa evropuli konvenciiT garantirebuli uflebebiT sargeblo-
bisas diskriminaciisagan dacvis ufleba aseve irRveva, rodesac sax-
elmwifoebi... ver axerxeben, adamianebs gansxvavebulad moepyron, roca 
maTi mdgomareoba arsebiTad sxvadasxvaa“.49 analogiurad, evrokavSiris 
diskriminaciis akrZalvis direqtivebi naTlad iTvaliswinebs poziti-
uri qmedebis SesaZleblobas. maTSi aRniSnulia: „praqtikaSi sruli 
Tanasworobis uzrunvelsayofad, Tanaswori mopyrobis principma xeli 
ar unda SeuSalos wevr saxelmwifoebs - SeinarCunon an miiRon konk-
retuli RonisZiebebi “dacul safuZvelTan” dakavSirebuli arasaxar-
bielo Sedegis sakompensaciod an xelSemSlelad“. 50

direqtivaSi dasaqmebisas Tanabari mopyrobis Sesaxeb, me-5 muxlSi, 
mocemulia konkretul RonisZiebaTa zogadi wesis naTeli formulire-
ba SezRuduli SesaZleblobebis mqone pirebTan dakavSirebiT, romelic 
damqiraveblebs avaldebulebs, Seqmnan “gonivruli samuSao garemo”, 
raTa SezRuduli fizikuri an gonebrivi SesaZleblobebis adamianebs 
mieceT Tanaswori samuSao SesaZleblobebi. es gansazRvrulia, rogorc 
„saTanado RonisZiebebi, konkretuli saqmis saWiroebaTa mixedviT, rom-
lebic SezRuduli SesaZleblobebis mqone pirebs saSualebas aZleven, 
xeli miuwvdebodeT samsaxurze, monawileobdnen samuSaos SesrulebaSi, 

49. ECtHR, Thlimmenos v. Greece [GC] (# 34369/97), 6 aprili, 2000, para. 44. analogiurad, ECtHR, 
Pretty v. the United Kingdom (# 2346/02), 29 aprili, 2002, para. 88.

50. direqtiva rasobrivi Tanasworobis Sesaxeb, muxli 5; direqtiva dasaqmebisas Tanabari 
mopyrobis Sesaxeb, muxli 7; direqtiva genderuli saqonlisa da servisebis Sesaxeb, 
muxli 6; aseve odnav gansxvavebuli formulirebiT: direqtiva genderuli Tanasworobis 
Sesaxeb (ganaxlebuli), muxli 3;
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Tanamdebobrivad dawinaurdnen an gaiaron treningi, Tu aseTi RonisZie-
bebi damqiravebels Tavs ar axvevs araproporciulad mZime tvirTs“. 
am RonisZiebebSi moiazreba samuSao adgilebze specialuri liftebis, 
pandusebis an SezRuduli SesaZleblobis mqone pirebisTvis gaTvlili 
sapirfareSoebis mowyoba, sadac Tavisuflad imoZraveben etlebiT.

magaliTi: saqmeSi Thlimmenos v. Greece erovnuli kanonmdeblobiT na-
samarTlev pirebs ekrZalebodaT, dauflebodnen sertificirebuli 
buRaltris profesias, radgan nasamarTleoba gulisxmobda sindisisa 
da sandoobis naklebobas, rac am profesias Zalian sWirdeba. am saqme-
Si ganmcxadebeli sasjels ixdida samxedro samsaxurisas uniformis 
tarebaze uaris Tqmis gamo. amis mizezi is iyo, rom igi miekuTvneboda 
ieRovas mowmeebs - religiur dajgufebas, romelic qadagebda paci-
fizms. adamianis uflebaTa evropulma sasamarTlom daadgina, rom 
usafuZvlo iyo pirebisTvis raime profesiis miRebis akrZalva, roca 
maTi msjavrdebis mizezTan arasindisiereba da arasandooba kavSirSi 
ar yofila. mTavroba ganmcxadebels diskriminaciulad moepyro, rad-
gan ver SeZlo amgvari situaciebisTvis zogadi wesidan gamonaklisis 
uzrunvelyofa da amiT daarRvia misi rwmenis gamoxatvis Tavisufleba 
(konvenciis me-9 muxlis Tanaxmad), diskriminaciis akrZalvasTan erTad.

magaliTi: kviprosis Tanasworobis organos mier ganxilul saqme-
Si, daqveiTebuli mxedvelobis ganmcxadebeli monawileobda samo-
qalaqo samsaxuris sakvalifikacio gamocdaSi.51 ganmcxadebelma 
meti dro iTxova gamocdis dasasruleblad. mas 30 wuTi daumates 
SesvenebisTvis gankuTvnili droidan, romliTac yvelam isargebla. 
Tanasworobis organom daadgina, rom SemuSavebuli ar iyo standar-
tuli procedura gamocdis Casatareblad, sadac infrastruqtura 
gonivrulad unda yofiliyo morgebuli msgavs kandidatebze. sak-
marisi reagireba arc faqtze mouxdeniaT, raTa ezrunaT, rom am 
pirs sxva kandidatebis Tanaswor pirobebSi SeZleboda konkursSi 
monawileoba. Tanasworobis organom gasca rekomendacia - saxelmwi-
fos Seeqmna eqspertTa jgufi, romelic Seiswavlida msgavs sakiTx-
ebs da imsjelebda calkeul SemTxvevebSi gonivruli infrastruq-
turis Seqmnis saWiroebaze.  

magaliTi: safrangeTis sasamarTloebSi invalidis etls mijaWvulma 
adamianma saCivari Seitana ganaTlebis saministros winaaRmdeg, rad-

51. Tanasworobis organo (kviprosi), Ref. A.K.I. 37/2008, 8 oqtomberi, 2008. mokle Sinaarss 
inglisur enaze ixilavT diskriminaciis akrZalvis sferoSi samarTlis eqspertTa 
evropuli qselis JurnalSi, 8 (July 2009) “European Anti-Discrimination Law Review”, gv. 43.
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gan igi konkretul Tanamdebobaze ar daniSnes.52 kandidatTa Soris 
ganmcxadebelma mesame adgili daikava. roca pirvelma orma kandi-
datma uari ganacxada Tanamdebobis dakavebaze, pozicia SesTavazes 
siaSi meoTxes da ara mosarCeles. amis nacvlad, mosarCeles Ses-
Tavazes Tanamdeboba sxva departamentSi, romelic adaptirebuli 
gaxldaT etliT mosiaruleTaTvis. saxelmwifom es gadawyvetileba 
imiT gaamarTla, rom sazogadoebis interesebSi ar iyo Tanxis inve-
stireba Senobebis gadasakeTeblad, raTa saxelmwifos gonivruli 
infrastruqturis uzrunvelyofis valdebuleba Seesrulebina. 
sasamarTlom daadgina, rom ganaTlebis saministrom ver SeZlo, Sees-
rulebina SezRuduli SesaZleblobebis mqone pirTaTvis gonivruli 
infrastruqturis Seqmnis valdebuleba, risi menejeruli gaTvle-
biT dakninebac dauSvebelia.

terminSi “specialuri RonisZiebebi” zogjer igulisxmeba situacia, 
roca aRiniSneba gansxvavebuli mopyroba, romelic individebs upirates 
(da ara uares) mdgomareobaSi ayenebs, radgan isini dacul safuZvlebs 
miekuTvnebian. magaliTad, konkretul poziciaze niSnaven qals imitom, 
rom is qalia da damqiravebeli orientirebulia, qal TanamSromelTa 
raodenoba kacebisas gauTanabros. am situaciis asawerad terminologia 
didwilad gansxvavdeba erTmaneTisagan, maT Sorisaa terminebi: “poz-
itiuri” an “sapirispiro” diskriminacia, “preferencialuri mopyroba”, 
“droebiT specialuri RonisZiebebi” an “pozitiuri qmedeba”.53 esenia 
droebiTi da gamonaklisi saxis RonisZiebebi im individTa mdgomareo-
bis gasaumjobeseblad, romlebic sxva SemTxvevaSi diskriminirebulni 
iqnebodnen, aseve, magaliTis dasamkvidreblad, rom sxvebic waxalisdnen 
da amgvaradve moeqcnen gansxvavebuli niSnis mqone adamianebs.

mowyvladi jgufis mimarT pozitiuri RonisZiebebis gatareba damate-
biT waxalisebulia monitoringis sxvadasxva organoebis mier, romlebic 
pasuxismgebelni arian gaeros adamianis uflebaTa xelSekrulebebis 
ganmartebaze. am organoebma xazgasmiT aRniSnes, rom aseTi RonisZiebebi 

52 rouenis administraciuli sasamarTlo, Boutheiller c. Ministère de l‘éducation, gadawyvetileba 
#0500526-3, 24 ivnisi, 2008. mokle Sinaarss inglisur enaze ixilavT diskriminaciis 
akrZalvis sferoSi samarTlis eqspertTa evropuli qselis JurnalSi, 8 (July 2009) 
“European Anti-Discrimination Law Review”, gv. 46.muxli 3;

53. magaliTad, gaeros komiteti rasobrivi diskriminaciis aRmofxvris Sesaxeb, “zogadi 
rekomendacia #32: specialuri RonisZiebebis mniSvneloba da farglebi saerTaSoriso 
konvenciaSi rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb” UN Doc. CERD/C/
GC/32, 24 seqtemberi, 2009; gaeros komiteti ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb, “zogadi komentari #13: ganaTlebis ufleba” UN Doc. E/C.12/1999/10, 
8 dekemberi, 1999; gaeros komiteti qalTa diskriminaciis aRmofxvris Sesaxeb, “zogadi 
rekomendacia #25:  konvenciis muxli 4, § 1 (droebiTi specialuri RonisZiebebi)” UN Doc. 
A/59/38(SUPP), 18 marti, 2004; gaeros adamianis uflebaTa komiteti, “zogadi komentari 
#18: diskriminaciis akrZalva” UN Doc. A/45/40(Vol.I.)(SUPP),10 noemberi, 1989; gaeros 
komiteti rasobrivi diskriminaciis aRmofxvris Sesaxeb, “zogadi rekomendacia #30 
aramoqalaqeTa mimarT diskriminaciis Sesaxeb” UN Doc. HRI/GEN/1/Rev.7/Add.1, 4 maisi, 2005.
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droebiT xasiaTs unda atarebdes da imaze xangrZlivad an masStaburad 
ar gavrceldes, vidre es saWiroa arsebuli uTanasworobis gamosaswore-
blad.54 rasobrivi diskriminaciis aRmofxvris Sesaxeb gaeros komitetis 
mixedviT, amgvari RonisZiebebi dasaSvebia mxolod maSin, roca maTi er-
TaderTi mizania arsebuli uTanasworobis mospoba da momavalSi dis-
balansis Seqmnis prevencia.55 qalTa  diskriminaciis aRmofxvris Sesaxeb 
gaeros komitetma SeimuSava midgoma, rom amgvari “droebiTi special-
uri RonisZiebebi” moicavdes “preferencialur mopyrobas; gamiznul 
daqiravebasa da dawinaurebas; droiT Semofarglul ramdenime mizans 
da kvotebis sistemebs”.56 ECJ-s precedentuli samarTlis Tanaxmad, 
romelic qvemoTaa mimoxiluli, amgvari RonisZiebebis proporciuloba 
mkacrad gakontroldeba.

sasamarTloebi am konteqstSi diskriminacias ganixilaven ara rogorc 
diskriminaciis erT formas, aramed rogorc gamonakliss diskriminaci-
is akrZalvisgan. sxva sityvebiT, sasamarTloebi aRiareben, rom aRiniSna 
gansxvavebuli mopyroba, magram igi gamarTlebulia manamde arsebuli 
disbalansis - rogoricaa, samuSao adgilas konkretuli jgufis dabali 
warmomadgenloba - koreqtirebis interesebidan gamomdinare.  

gansxvavebuli mopyrobis gamarTlebis safuZvlebi drodadro ixveweba 
saxelmwifoebis mier. amas SeiZleba ori mxridan SevxedoT. beneficiar-
is perspeqtividan mas upiratesad epyrobian daculi maxasiaTeblis 
gamo, analogiur mdgomareobaSi myof sxva pirebTan SedarebiT. msx-
verplis  perspeqtividan mas nakleb saxarbielod epyrobian imis gamo, 
rom ar aqvs daculi maxasiaTebeli. amis aSkara magaliTebia: qalebi-
saTvis samuSao adgilebis darezerveba samsaxurSi, sadac raodenobiT 
dominireben kacebi, an adgilebis darezerveba eTnikuri umciresobeb-
isTvis sajaro samsaxurebSi, rogoricaa policia, raTa ukeT aisaxos 
sazogadoebis warmomadgenloba. zogjer amas uwodeben “sapirispiro” 
diskriminacias, radgan diskriminaciuli mopyrobiT sargebels iRebs 
piri, romelic nakleb saxarbielo mopyrobas elodeba, manamde arsebu-
li socialuri tendenciidan gamomdinare. zogjer amas uwodeben “poz-
itiur” qmedebas, radgan es aris qmedeba, romelic konkretul miznad 
isaxavs warsulSi arsebuli uTanasworobis gamosworebas, tradiciu-
lad mowyvladi jgufis monawileobis xelSewyobiT. zemoaRniSnuli-
dan gamomdinare, igi keTilSobilur mizans emsaxureba da ar efuZneba 
garkveuli jgufebis mimarT mikerZoebul damokidebulebas.

54. Ibid.

55. gaeros komiteti rasobrivi diskriminaciis aRmofxvris Sesaxeb, “zogadi rekomendacia 
#32: specialuri RonisZiebebis mniSvneloba da farglebi saerTaSoriso konvenciaSi 
rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb” UN Doc. CERD/C/GC/32, 24 
seqtemberi, 2009; §  21-26.

56. gaeros komiteti qalTa diskriminaciis aRmofxvris Sesaxeb, “zogadi rekomendacia #25:  
konvenciis muxli 4, § 1 (droebiTi specialuri RonisZiebebi)” UN Doc. A/59/38(SUPP), 18 
marti, 2004, § 22;
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es koncefcia iSviaTad gvxvdeba evropuli sasamarTlos precedentebSi, 
Tumca farTodaa warmodgenili evrokavSiris samarTlis konteqstSi, sa-
dac ECJ ganixilavs saqmeebs dasaqmebasTan dakavSirebiT. diskriminaciis 
akrZalvis direqtivebisa da ECJ-s precedentuli samarTlis Tanaxmad, 
specialuri RonisZiebebi sakuTari uflebis dacvaa, igi aseve konkre-
tuli dacvaa “dasaqmebis arsebiTi moTxovnisa”, romelic ganxilulia 
qvemoT, qveTavSi 2.6.4.

specialuri RonisZiebebis Sesaxeb ECJ-s ZiriTadi saqmeebi sqesobriv 
Tanasworobas exeba, esenia: Kalanke57 -s Marschall58 -isa da Abrahamsson59-is 
saqmeebi. am saqmeebiT dadginda farglebi, sadamde SeiZleba specialuri 
RonisZiebebis gamoyeneba adre arsebuli uTanasworobis sakompensaci-
od, romelsac wlebis ganmavlobaSi ganicdidnen, am konkretul SemTx-
vevaSi, qalebi.

magaliTi: Kalanke-s saqmeSi ECJ-m mkacri midgoma gamoiyena prefer-
encialuri mopyrobis mimarT, romelsac mimarTes konkretul po-
ziciebze momuSave qalTa mcire raodenobis gasazrdelad. es saqme 
exeboda regionul doneze miRebul kanonmdeblobas, romelic qal 
kandidatebs avtomaturad aniWebda upiratesobas garkveul poz-
iciebsa da dawinaurebis SesaZleblobebze mimarTvisas. Tu qal da 
mamakac kandidatebs Tanabari kvalifikacia hqondaT da am seqtorSi 
qalebi naklebad iyvnen dasaqmebulni, qal kandidatebs upiratesoba 
eZleodaT. qalebi naklebi raodenobiT warmodgenilad miiCneodnen, 
roca maTi ricxvi am poziciebze momuSaveTa naxevarze naklebi iyo. 
am saqmeSi konkursSi damarcxebulma kandidatma, batonma kalankem, 
erovnul sasamarTloebs mimarTa saCivriT, rom Tavisi sqesis gamo 
mas diskriminaciulad moepyrnen. erovnulma sasamarTloebma saqme 
gansaxilvelad ECJ-s gadasces, Tan hkiTxes - Seesabameboda Tu ara 
aRniSnuli wesi 1976 wlis Tanaswori mopyrobis direqtivis me-2(4)  
muxls (“pozitiur qmedebaze” genderuli Tanasworobis direqtivis 
me-3 muxlis winamorbedi). am muxlis Tanaxmad, “winamdebare direqti-
va xels ar uSlis RonisZiebebis gatarebas qalTa da mamakacTaTvis 
Tanaswori SesaZleblobebis xelSesawyobad, gansakuTrebiT ki arse-
buli uTanasworobis aRmofxvriT, romelic gavlenas axdens qalTa 
SesaZleblobebze”.60

ECJ-m daadgina, rom me-2(4) muxli iseTi RonisZiebebis gatarebis 
nebarTvas iZleva, romlebic “diskriminaciulad gamoiyureba, ma-
gram realurad miznad isaxavs  uTanasworobis aRmofxvras an Sem-

57. ECJ, Kalanke v. Freie Hansestadt Bremen, Case C-450/93 [1995] ECR I-3051, 17 oqtomberi, 1995

58. ECJ, Marschall v. Land Nordrhein-Westfalen, Case C-409/95 [1997] ECR I-6363, 11 noemberi, 1997.

59. ECJ, Abrahamsson and Leif Anderson v. Elisabet Fogelqvist, Case C-407/98 [2000] ECR I-5539, 6 ivlisi, 2000.

60. direqtiva Tanaswori mopyrobis Sesaxeb  76/207/EEC, OJ L 39, 14.02.1976, gv. 40.
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cirebas, rac SesaZloa arsebobdes socialur cxovrebaSi”.61 ECJ-m 
aRiara, rom es wesi kanonier mizans emsaxureboda - samuSao adg-
ilze aRmoefxvra arsebuli uTanasworoba. Sesabamisad, dasaSvebia 
RonisZiebebi, romlebic samsaxurSi qalebs garkveul upiratesobas 
aniWeben, dawinaurebis CaTvliT, Tu maTi gatarebis mizania garemos 
gaumjobeseba, raTa SromiT bazarze qalebma diskriminaciis gareSe 
SeZlon upiratesobis mopoveba. 

Tumca, ECJ-m aseve ganacxada, rom Tanaswori mopyrobis uflebidan 
nebismieri gamonaklisi mkacrad unda SeizRudos. dadginda, rom 
gansaxilveli wesi, romelic “qalebs absolutur da upirobo upi-
ratesobas aniWebda daniSvnebis an dawinaurebis dros”, faqtobri-
vad araproporciuli iyo miznisa - aRmoefxvra Tanaswori mopyrob-
is uflebasTan dakavSirebuli  uTanasworoba. Sesabamisad, am saqmeSi 
preferenciuli mopyroba ar gamarTlda. 

Tumca, mogvianebiT ganxiluli saqmeebi gvaCvenebs, rom konkretuli 
RonisZiebebi dasaSvebia, roca wesi ar iTxovs upiratesobis avtomatu-
rad da upirobod miniWebas.

magaliTi: Marschall-is saqme exeboda imave Sinaarsis kanonmdeblobas, 
rogorsac Kalanke-s saqme. Tumca, gansaxilveli wesi adgenda, rom 
Tanabari kvalifikaciis mqone qalebs upiratesoba unda miscemodaT, 
“Tu konkretuli mamrobiTi sqesis kandidatis maxasiaTebeli mizezi 
gadawyvetilebas mis sasargeblod ar gadawonida”. batonma marSalma, 
romelsac daqiravebaze uari uTxres qali kandidatis sasargeblod, 
am wesis kanoniereba erovnul sasamarTloebSi gaasaCivra. saqme gan-
saxilvelad ECJ-s gadaeca. sasamarTloebma ECJ-s kvlav mimarTes 
SekiTxviT, Seesabameboda Tu ara aRniSnuli wesi direqtivas Tan-
aswori mopyrobis Sesaxeb. ECJ-m daadgina, rom aseTi wesi propor-
ciuli iyo kanonieri miznisa - aRmoefxvra uTanasworoba, radgan 
“yvela konkretul SemTxvevaSi, qali kandidatebis Tanabari kvali-
fikaciis mqone mamakacebs igi garantias aZlevda, rom maT kandida-
turebs obieqturad Seiswavlidnen, maTTvis damaxasiaTebel yvela 
kriteriums gaiTvaliswinebdnen da upiratesobas mas mianiWebdnen, 
vinc erTi an ramdenime kriteriumiT qals ajobebda”. amgvarad, wesi 
moicavda diskrecias, ris gamoc qalebisaTvis micemuli prioriteti 
absolutur mniSvnelobas kargavda, Sesabamisad, igi proporciuli 
iyo miznisa - samuSao adgilas aRmoefxvra uTanasworoba. 

magaliTi: Abrahamsson-is saqme exeboda Sveduri kanonmdeblobis 
kanonierebas, romelic SinaarsiT - upirobo prioritetis miniWebis 

61. es formulireba farTodaa gamoyenebuli diskriminaciis direqtivebis preambulebSi: 
direqtiva genderuli Tanasworobis Sesaxeb (ganaxlebuli) § 21;  direqtiva dasaqmebisas 
Tanabari mopyrobis Sesaxeb,§ 26; direqtiva rasobrivi Tanasworobis Sesaxeb § 17.
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Taobaze - Kalanke-s saqmeSi ganxilul wessa da Marschall-is saqmeSi ar-
sebul diskrecias Soris xvdeboda. am wesis Tanaxmad, upiratesoba 
eniWeboda naklebi raodenobiT warmodgenili sqesis kandidats, 
romelsac am poziciisTvis sakmarisi kvalifikacia hqonda, Tu “kan-
didatTa kvalifikacia imdenad ar gansxvavdeboda erTmaneTisagan, 
rom am wesis gamoyeneba dasaqmebisas obieqturobis moTxovnas daar-
Rvevda”. ECJ-m daadgina, rom kanonmdebloba avtomaturad aniWebda 
upiratesobas naklebi raodenobiT warmodgenili sqesis kandidats. 
is faqti, rom am wesidan gadaxveva SeiZleboda mxolod kvalifika-
ciebs Soris sagrZnobi gansxvavebebisas, sakmarisi ar iyo, igi miznis 
proporciuli gamxdariyo.

am saqmeebiT naTlad Cans, rom ECJ sakmaod frTxil midgomas iyenebs, 
raTa konkretulma RonisZiebebma samarTlianobis principi ar dajab-
nos. igi erovnul wesebs me-2(4) muxliT gaTvaliswinebuli gadaxvevis 
farglebSi aqcevs mxolod im gamonaklis SemTxvevebSi, roca konkre-
tuli RonisZiebebi ar aris upirobo da absoluturi.

roca ganixilaven konkretul RonisZiebebTan dakavSirebul sakiTxs, ev-
rokavSiris diskriminaciis akrZalvis direqtivebis Tanaxmad, praqtiko-
sma iuristebma gansakuTrebuli yuradReba unda miapyron “qmedebas”, 
romelic pirTa konkretuli jgufis sasargeblod gatarda. naTelia - 
da es kargad Cans ECJ-s gadawyvetilebebSi - rom konkretuli RonisZie-
bebi bolo etapze unda dawesdes. praqtikosma iuristebma da sasamarT-
lo moxeleebma, roca ixilaven saqmes specialuri RonisZiebebis Sesaxeb, 
unda uzrunvelyon, rom damqiravebelma obieqturad da samarTlianad 
Seafasos yvela kandidati, imaTi CaTvliT, romlebic specialuri Ron-
isZiebebis samizneni ar arian. specialuri RonisZiebis gamoyeneba dasaS-
vebia mxolod maSin, roca amgvari obieqturi SefasebiT SerCeulia ram-
denime kandidati - maT Soris, pirebi am RonisZiebebis samizne jgufidan 
- da maT Tanabrad SeuZliaT aRniSnul poziciaze gamoyofili movale-
obebis Sesruleba. mxolod amgvari garemoebisas SeiZleba, rom dam-
qiravebelma Tanamdebobaze SearCios piri samizne jgufidan - romelic 
samiznea samuSao adgilas manamde istoriulad arsebuli diskriminaciis 
gamo - da mas sxvebTan SedarebiT upiratesoba mianiWos.

adamianis uflebaTa evropul sasamarTlos jer ar miscemia SesaZle-
bloba, rom siRrmiseulad emsjela specialur RonisZiebebze, Tumca, es 
sakiTxi ganxilulia ramdenime saqmeSi.

magaliTi: adamianis uflebaTa evropulma sasamarTlom imsjela 
saqmis - Wintersberger v. Austria62  - dasaSvebobis Sesaxeb. am saqmeSi, gan-
mcxadebeli, romelic dainvalidda, saxelmwifos gadawyvetilebiT 
samsaxuridan gaaTavisufles. erovnuli kanonmdeblobis mixedviT, 

62 ECtHR, Wintersberger v. Austria (# 57448/00), 5 Tebervali, 2004.
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SezRuduli SesaZleblobebis mqone pirebi samsaxuridan daTxovnis-
agan gansakuTrebiT iyvnen daculni, radgan maTi gaTavisuflebis 
Sesaxeb gadawyvetileba specialuri komitetidan saWiroebda nebar-
Tvas. roca damqiravebeli informacias ar flobda piris SezRudu-
li SesaZleblobebis Sesaxeb, es nebarTva retroaqtiulad gaicemo-
da. amgvari nebarTva qmedunarian pirTa daTxovnisTvis saWiro ar 
iyo. ganmcxadeblis mtkicebiT, is faqti, rom aseTi nebarTva Sez-
Ruduli SesaZleblobebis mqoneTaTvis retroaqtiulad gaicemo-
da, qmedunarianTaTvis ki ara, diskriminacia gaxldaT. evropulma 
sasamarTlom daadgina, rom es debuleba kanonmdeblobaSi arsebob-
da SezRuduli SesaZleblobebis mqone pirTa sasargeblod da igi 
gamarTlebuli iyo, rogorc magaliTi sapirispiro diskriminaciisa. 
Sesabamisad, sasamarTlom saCivari dauSveblad cno.

ZiriTadi sakiTxebi

•	 diskriminacia aRwers situacias, romelSic individi garkveulad 
mowyvlad mdgomareobaSia “daculi maxasiaTeblis” gamo;

•	 arsebobs diskriminaciis ramdenime forma: pirdapiri diskrimi-
nacia, arapirdapiri diskriminacia, Seviwroeba da diskriminacii-
saken mowodeba;

•	 pirdapiri diskriminaciisaTvis damaxasiaTebelia gansxvavebu-
li mopyroba: aSkara unda iyos, rom savaraudo msxverpls nakleb 
saxarbielod moepyrnen im maxasiaTeblis gamo, romelic “dacul 
safuZvelSi” xvdeba;

•	 nakleb saxarbieloa Tu ara mopyroba, dgindeba savaraudo msxver-
plisa da analogiur situaciaSi myofi piris SedarebiT, roca es 
ukanaskneli ar flobs dacul maxasiaTebels;

•	 SesaZloa, “daculi safuZveli” gansxvavebuli mopyrobis aSkara 
mizezi ar iyos. sakmarisia, aSkara mizezi ganuyofeli iyos “dacu-
li safuZvlidan”;

•	 ECJ-m da erovnulma sasamarTloebma aRiares cneba - asociaciiT 
diskriminacia, roca individs nakleb saxarbielod epyrobian, 
radgan igi asocirdeba sxva individTan, vinc flobs “dacul maxa-
siaTebels”;

•	 Seviwroeba, evrokavSiris samarTlis Tanaxmad, pirdapiri dis-
kriminaciis konkretuli gamoxatulebaa;

•	 arapirdapiri diskriminacia xasiaTdeba gansxvavebuli gavleniT 
an efeqtiT: aSkara unda iyos, rom  gadawyvetilebiT jgufi arasax-
arbielo mdgomareobaSia komparatorTan SedarebiT;
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2.6 nakleb saxarbielo mopyrobis dacva 

diskriminaciis akrZalvis evropul samarTalSi

2.6.1 Sesavali

konkretul garemoebebSi, sasamarTloebi gansxvavebul mopyrobas dasaS-
vebad miiCneven. evropis kavSiris samarTlisa da adamianis uflebaTa ev-
ropuli sasamarTlos  midgomebi am sakiTxisadmi gansxvavebulia, Tumca, 
arsobrivad isini erTnairia.

diskriminaciis akrZalvis evropuli samarTalSi  qmedebis dacva Sesa-
Zloa zogadi terminebiT moxdes, aseve SesaZlebelia ufro viwro, 
konkretuli terminebiT misi axsnac. adamianis uflebaTa evropuli 
sasamarTlo dacvas zogadi frazebiT iTxovs, rogorc pirdapiri, ise 
arapirdapiri diskriminaciis konteqstSi. amisgan gansxvavebiT, evrokav-
Siris samarTali pirdapiri diskriminaciisTvis mxolod viwro, konk-
retul dacvas uzrunvelyofs, arapirdapiri diskriminaciisaTvis ki 
- mxolod zogads. anu, diskriminaciis akrZalvis direqtivebis Tanax-
mad, pirdapiri diskriminaciis gamarTleba SesaZlebelia mxolod maSin, 
roca igi Seesabameba direqtivebSi naTlad asaxul konkretul miznebs. 

diskriminaciis akrZalvis direqtivebis Tanaxmad, konkretuli dacva 
SesaZloa zogadi dacvis ufro farTo konteqstSi ganixilos - romel-
sac aRiarebs adamianis uflebaTa evropuli sasamarTlo - da Seesabame-
bodes zogadi dacvis principebs, gamoyenebuls precedentul samar-
TalSi. arsobrivad, diskriminaciis akrZalvis direqtivebis Tanaxmad, 
konkretuli dacva zogadi dacvis nawilia, romelic dakonkretebuli 
da morgebulia dasaqmebis romelime sferoze.

•	 arapirdapiri diskriminaciis dasamtkiceblad saWiroa, pirma 
warmoadginos mtkicebuleba, rom daculi maxasiaTebliT gaer-
Tianebuli jgufi ufro gansxvavebuli efeqtis an gavlenis qveS 
xvdeba, vidre jgufi am daculi maxasiaTeblebis gareSe;

•	 imis uzrunvelsayofad, rom yvelam Tanabrad isargeblos Tavisi 
uflebebiT, SesaZloa saWiro gaxdes, rom mTavrobebma, damqirave-
blebma da servisis mimwodeblebma specialuri an konkretuli 
RonisZiebebi gaataron TavianTi wesebis an praqtikis mosargebad 
gansxvavebul maxasiaTeblebze;

•	 terminebi: “specialuri RonisZiebebi” da “konkretuli Ron-
isZiebebi” SesaZloa moicavdes warsulSi arsebuli uTanasworo-
bis gamosworebas, romelsac ganicdidnen  daculi maxasiaTe-
blebis mqone pirebi. Tu is proporciulia, amiT diskriminaciis 
gamarTlebaa SesaZlebeli.
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2.6.2 zogadi dacvis marcxi

rogorc aRiniSna, adamianis uflebaTa evropuli konvenciis Tanaxmad, 
zogadi dacva gvxvdeba rogorc pirdapir, aseve arapirdapir diskrimi-
naciasTan mimarTebiT, xolo evrokavSiris samarTlis mixedviT ki - mx-
olod arapirdapir diskriminaciasTan mimarTebiT. evropuli sasamarT-
los Tanaxmad:

“SedarebiT msgavs situaciebSi myof pirTa mopyrobebSi 
gansxvaveba ... diskriminaciulia, Tu mas obieqturi da gonivruli 
gamarTleba ar aqvs; sxva sityvebiT, Tu igi ar emsaxureba kanonier 
mizans an ar aris gonivruli proporciuli kavSiri daqiravebis 
saSualebasa da misaRwev mizans Soris.” 63

analogiur ganmartebas mimarTavs ev-
rokavSiris direqtivebi diskriminaciis 
akrZalvis Sesaxeb arapirdapir diskrimi-
naciasTan mimarTebiT. rasobrivi Tanas-
worobis direqtivaSi aRniSnulia:

“arapirdapiri diskriminaciaa, roca 
aSkarad neitraluri debuleba, 
kriteriumi an praqtika rasobrivi 
an eTnikuri kuTvnilebis pirebs 
garkveulad arasaxarbielo 
mdgomareobaSi ayenebs sxvebTan 
SedarebiT, Tu es debuleba, 
kriteriumi an praqtika obieqturad 
gamarTlebuli ar aris kanonieri 
mizniT, am miznis miRwevis saSualeba 
ki saTanado da aucilebelia”. 64

adamianis uflebaTa evropuli sasamarTlosa da diskriminaciis akr-
Zalvis direqtivebis mixedviT, es diskriminaciisagan dacva ar aris, 
igi gansxvavebuli mopyrobebis gamarTlebaa, romelic xels SeuS-
lis diskriminaciis arsebobas. Tumca, Sinaarsobrivad, iseve rogorc 
formiT, sasamarTloebi gamarTlebasTan dakavSirebul sakiTxebs ise 
ganixilaven, rogorc diskriminaciis dacvas.

63. ECtHR, Burden v. UK [GC] (# 13378/05), 29 aprili, 2008, para. 60.

64. muxli 2(b), direqtiva rasobrivi Tanasworobis Sesaxeb; muxli 2(2)(b), direqtiva dasaqmebisas 
Tanabari mopyrobis Sesaxeb; muxli 2(b), direqtiva genderuli saqonlisa da servisebis 
Sesaxeb; muxli 2(1)(a), direqtiva genderuli Tanasworobis Sesaxeb  (ganaxlebuli);

gansxvavebuli mopyrobis gasa-
marTleblad, aSkara unda iyos:

•	 rom gansaxilveli wesi an 
praqtika kanonier mizans 
emsaxureba;

•	 rom am arCeuli saSuale-
ba (anu RonisZieba, ramac 
gansxvavebuli mopyroba 
gamoiwvia) proporciulia 
da aucilebelia am miznis 
misaRwevad.
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magaliTi: ECJ-m obieqturi gamarTlebis idea siRrmiseulad ganmarta 
saqmeSi Bilka-Kaufhaus GmbH v. Weber Von Hartz.65 am saqmeSi naxevar ganakveTze 
momuSave pirebi, romlebic bilkas (univermaRi) sapensio sadazRvevo 
programaSi ar CarTes, Ciodnen, rom es iyo qalTa arapirdapiri dis-
kriminacia, radgan naxevar ganakveTze momuSaveTa umravlesoba qali 
gaxldaT. ECJ-m daadgina, rom es iqneboda arapirdapiri diskriminacia, 
Tu gamarTlebuli ar iyo mopyrobebs Soris gansxvaveba. mopyrobis 
gamarTleba saWiroebda imis Cvenebas, rom “bilkas mier gamoyenebuli 
RonisZieba Seesabameboda realur saWiroebas dawesebulebis mxridan - 
is saTanado da aucilebeli iyo dasaxuli miznis misaRwevad”.

bilka acxadebda, rom mopyrobebs So-
ris gansxvavebas safuZvlad edo nax-
evarganakveTiani samuSaos diskredi-
tacia da srul ganakveTze muSaobis 
popularizacia, radgan naxevar ga-
nakveTze momuSave TanamSromlebi 
saRamoobiTa da kviraobiT muSaobis 
survils ar gamoxatavdnen da amis 
gamo samsaxurSi sakmarisi raodeno-
bis TanamSromlis SenarCuneba gar-
Tulebuli iyo.  ECJ-m daadgina, rom 
es SesaZlebelia kanonieri mizani 
yofiliyo. Tumca, igi ar pasuxobda 
SekiTxvas - naxevar ganakveTze mo-
muSave pirTa arCarTva sapensio sa-
dazRvevo programaSi proporciuli 
iyo Tu ara am miznisa. moTxovna, 
rom gatarebuli RonisZieba “auci-
lebeli” unda iyos, niSnavs imas, rom 
ar unda arsebobdes sxva gonivruli 
alternatiuli saSualeba, romliTac 
SesaZlebeli iqneba Tanaswori mopy-

robis principSi naklebad Careva. ECJ-m samarTlis aRniSnul faqte-
bze morgeba erovnuli sasamarTloebis kompetenciaSi datova.

2.6.3 zogadi dacvis gamoyeneba

dasaqmebis konteqstSi ECJ ar uSvebs menejmentis mizezebis gamo gan-
sxvavebul mopyrobas, romelic damsaqmeblis ekonomikur gaTvlebs 
ukavSirdeba, Tumca, tolerantulia im gansxvavebuli mopyrobis mima-
rT, romelic, fiskaluri gaTvlebiT,  socialuri da dasaqmebis poli-
tikis farTo miznebiTaa ganpirobebuli. am ukanasknel SemTxvevebTan 
dakavSirebiT, ECJ saxelmwifoebs farTo “diskreciis farglebs” ani-
Webs. adamianis uflebaTa evropuli konvenciis konteqstSi, naklebad 

65. ECJ, Bilka-Kaufhaus GmbH v. Weber Von Hartz, Case 170/84 [1986] ECR 1607, 13 maisi, 1986.

imis dasadgenad, gansxvave-
buli mopyroba iyo Tu ara 
proporciuli, sasamarTlo 
unda darwmundes, rom:

•	 ar arsebobs am miznis 
miRwevis sxva saSualeba, 
romelic Tanaswori mopy-
robis principSi naklebad 
Caereoda. sxvagvarad rom 
vTqvaT, miyenebuli ziani 
minimaluria dasaxuli miz-
nis misaRwevad;

•	 misaRwevi mizani sakmaod 
mniSvnelovania Carevis far-
glebis gasamarTleblad.
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savaraudoa, evropulma sasamarTlom dauSvas gansxvavebuli mopyroba, 
roca igi ukavSirdeba adamianis Rirsebas - magaliTad, diskriminacia 
rasobrivi an eTnikuri kuTvnilebis safuZvliT, sacxovreblis an pi-
radi da ojaxuri cxovrebis gamo. ufro savaraudoa, rom evropuli 
sasamarTlo dauSvebs gansxvavebul mopyrobas, roca is dakavSirebulia 
ufro farTo socialur politikasTan, gansakuTrebiT, fiskaluri gaT-
vlebiT. evropuli sasamarTlo iyenebs termins “Sefasebis farglebi”, 
romelic saxelmwifoebs aniWebs diskrecias - gamarTlebuli unda iyos 
Tu ara gansxvavebuli mopyroba. roca es farglebi “viwroa”, evropuli 
sasamarTlo farTo monitorings awesebs saxelmwifoebze.

2.6.4 konkretuli dacva evropis kavSiris samarTlis 
Tanaxmad

rogorc zemoT aRiniSna, diskriminaciis akrZalvis direqtivebis Tan-
axmad, arsebobs dacvis konkretuli farglebi, romliTac SeiZleba 
gansxvavebuli mopyrobis gamarTleba  konkretul garemoebebSi. “ar-
sebiTi profesiuli moTxovnis dacvas” yvela direqtiva iTvaliswinebs 
(garda direqtivisa genderuli saqonlisa da servisebis Sesaxeb, rad-
gan igi dasaqmebas ar exeba); am moTxovniT, damqiraveblebs SeuZliaT, 
daculi safuZvlis gamo pirs sxvebze upiratesad moepyron, roca 
ganuyofeli kavSiria am safuZvelsa da konkretuli samuSaosTvis saWi-
ro kvalifikaciisa da dasakisrebeli movaleobebis Sesrulebis Sesa-
Zleblobis arsebobas Soris.66 ori sxva dacva gvxvdeba mxolod direq-
tivaSi dasaqmebisas Tanabari mopyrobis Sesaxeb: pirveli, diskriminaciis 
dasaSveboba religiis an rwmenis safuZvelze, religiuri organizaci-
is mier daqiravebisas;67 meore, asakobriv safuZvelze diskriminaciis 
dasaSveboba calkeul SemTxvevebSi.68 gansxvavebuli mopyrobis dacvaze 
msjelobisas ECJ-s mkacri midgoma gvafiqrebinebs, rom marTlmsaju-
lebis sasamarTlo nebismier gamonakliss mkacr CarCoSi moaqcevs, rad-
gan igi umTavres mniSvnelobas aniWebs evrokavSiris samarTliT indi-
vidTaTvis mikuTvnebul uflebebs.69  

66. muxli 14(2), direqtiva genderuli Tanasworobis Sesaxeb  (ganaxlebuli); muxli 4, 
direqtiva rasobrivi Tanasworobis Sesaxeb;  muxli 4(1),  direqtiva dasaqmebisas 
Tanabari mopyrobis Sesaxeb.

67. muxli 4(2), direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb.

68. muxli 6,  direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb.

69. ix. magaliTad, ECJ, Johnston v. Chief Constable of the Royal Ulster Constabulary, Case 222/84 [1986] ECR 
1651, 15 maisi, 1986, §  36.



saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb

52

2.6.4.1 arsebiTi pr ofesiuli moTxovna

diskriminaciis akrZalvis direqtivebis Tanaxmad, romlebic dasaqmebis 
sferos aregulireben:

“wevr saxelmwifos SeuZlia [dacul safuZvelTan] dakavSirebuli 
maxasiaTeblis gamo gansxvavebuli mopyroba diskriminaciad 
ar gamoacxados, roca - konkretuli profesiuli saqmianobis 
bunebis an im konteqstis gamo, romelSic is aRiniSna - es 
maxasiaTebeli arsebiTi da gadamwyveti profesiuli moTxovnaa, 
dasaxuli mizani kanonieria da moTxovna ki proporciuli”. 70

es dacva damsaqmeblebs uflebas aZlevs, zogierT adamians sxvaze upi-
ratesad moepyron daculi maxasiaTeblis gamo, roca es maxasiaTebeli 
pirdapir ukavSirdeba am konkretul poziciaze movaleobebis Sesas-
ruleblad saWiro kompetencias. 

arsebobs ramdenime profesia, romlebic, arsebiTi profesiuli 
moTxovnis saxiT, gadaxvevis qveS xvdeba: 

saqmeSi Commission v. Germany komisiis kvlevaze dayrdnobiT - sqeso-
briv diskriminaciasTan dakavSirebuli gadaxvevis farglebis Sesaxeb 
- ECJ-m gamoyo ramdenime profesia, romlebTan mimarTebiTac Sesa-
Zlebeli iyo zemoaRniSnuli dacvis gamoyeneba.71 gansakuTrebuli 
yuradReba daeTmo xelovnebasTan dakavSirebul profesiebs, rom-
lebic SesaZloa individisgan garkveul saxasiaTo niSans an Tvise-
bas moiTxovdes, magaliTad, qali momRerlisgan -  musikalur ge-
movnebas Sesrulebis stilSi, axalgazrda msaxiobisgan - Seasrulos 
konkretuli roli, mocekvavisgan - icekvos, qalebisa an mamakacebi-
sgan - modis konkretul mimdinareobas moergon. Tumca, es amom-
wuravi sia ar yofila. sxva magaliTebia: Cinelis daqiraveba Cinur 
restoranSi, avTentikurobis SenarCunebis mizniT, an qalTa fitnes 
klubSi qalebis daqiraveba.

magaliTi: saqmeSi Commission v. France ECJ-m daadgina, rom garkveul 
garemoebebSi ukanono ar iqneboda samuSao adgilebis darezerveba 
upiratesad mamakaci kandidatebisTvis mamakacTa koloniebSi da 
qalebisTvis - qalTa sapatimroebSi.72 Tumca, am gamonaklisis gamoy-

70. muxli 14(2), direqtiva  genderuli Tanasworobis Sesaxeb (ganaxlebuli); muxli 4, 
direqtiva rasobrivi Tanasworobis Sesaxeb;  muxli 4(1),  direqtiva dasaqmebisas 
Tanabari mopyrobis Sesaxeb.

71. ECJ, Commission v. Germany, Case 248/83 [1985] ECR 1459, 21 maisi, 1985.

72. ECJ, Commission v. France, Case 318/86 [1988] ECR 3559, 30 ivnisi, 1988.
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eneba SeiZleba mxolod im poziciebTan mimarTebiT, romlebzec 
Sesasrulebeli samuSaosTvis sqess mniSvneloba hqonda. am saqmeSi 
safrangeTis xelisuflebis organoebs surdaT, poziciebis garkveu-
li procenti mamakacebisTvis gamoeyoT, radgan SesaZloa saWiro 
gamxdariyo Zalis gamoyeneba potenciur meamboxeTa SesaCereblad, 
aseve, sxva movaleobebis Sesasruleblad, rac mxolod mamakacebs 
SeeZloT. miuxedavad imisa, rom ECJ-m argumenti gaiziara, safrange-
Tis mTavrobam ver uzrunvelyo gamWvirvalobis moTxovnis dakmayo-
fileba konkretul qmedebebTan dakavSirebiT, romlebic mxolod 
mamakac kandidatebs SeeZloT; sqesTa Sesabamisobis ganzogadeba sak-
marisi argumenti ar aRmoCnda.

magaliTi: Johnston-is saqmeSi CrdiloeT irlandiaSi momuSave polici-
is oficeri qali Cioda, rom kontraqti ar gaugrZeles. mTavarma kon-
stablma es gadawyvetileba gaamarTla im safuZvliT, rom qal ofi-
crebs gavlili ar hqondaT momzadeba iaraRiT sargeblobis Sesaxeb 
da “seriozuli Sida areulobisas qali policielebis mier iaraRis 
tarebas maTTvis, SesaZloa, damatebiTi - mokvlis - safrTxe Seeqmna. 
Sesabamisad, es ewinaaRmdegeboda sazogadoebrivi wesrigis moTxov-
nas”. ECJ-m daadgina, rom usafrTxoebis gaTvlebiT, qalebsa da mam-
akacebs safrTxe Tanabrad  eqmnebodaT da qalebi ufro meti riskis 
qveS ar iyvnen. Tu gansxvavebuli mopyrobis gamarTleba ar ukavSird-
eboda qalisTvis damaxasiaTebel biologiur faqtorebs, rogoricaa 
misi bavSvis dacva fexmZimobisas, dauSvebeli iyo misi gamarTleba 
sxva safuZvliT, rom sazogadoebrivi azri qalTa dacvas iTxovda.

magaliTi: Mahlberg-is saqmeSi ganmcxadebels, romelic fexmZimed iyo, 
uari uTxres meddis mudmiv poziciaze, romelsac drois ZiriTa-
di nawili saoperacioebSi unda gaetarebina.73 am gadawyvetilebas 
safuZvlad daedo is argumenti, rom saoperacioSi toqsikur niv-
TierebebTan kontaqtis gamo, SesaZloa, bavSvs ziani midgomoda. ECJ-
m daadgina, rom araproporciuli iyo ganmcxadeblisTvis mudmiv po-
ziciaze uaris Tqma, radgan is droebiT ver SeZlebda saoperacioSi 
muSaobas. miuxedavad imisa, rom dasaSvebi gaxldaT fexmZime qalTa 
samuSao pirobebze SezRudvebis daweseba, is unda yofiliyo mkacrad 
Semofargluli mxolod im valdebulebebiT, romelTa Sesrulebac 
mas zians miayenebda da ar unda hqonoda samuSaos Sesrulebis gan-
zogadebuli akrZalvis forma. 

dasaqmebisas Tanabari mopyrobis direqtivis preambulaSi, me-18 punqt-
Si, ufro konkretuladaa aRwerili arsebiTi profesiuli moTxovnis 
dacva usafrTxoebasa da uSiSroebasTan dakavSirebul zogierT sajaro 
samsaxurTan mimarTebiT. es ar aris calke aRebuli dacva, magram unda 
CaiTvalos arsebiTi profesiuli moTxovnis dacvis erT-erT Sedegad am 
konkretul konteqstSi:

73. ECJ, Mahlburg v. Land Mecklenburg-Vorpommern, Case C-207/98 [2000] ECR I-549, 3 Tebervali, 2000.
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“es direqtiva ar iTxovs - SeiaraRebul Zalebsa da policiaSi, 
cixesa an sagangebo samsaxurebSi daiqiraon an samsaxuri 
SeunarCunon pirebs, romelTac saTanado SesaZleblobebi ar 
gaaCniaT im funqciebis Sesasruleblad, romlebic SesaZloa 
saWiro gaxdes am samsaxurebis muSaobis SenarCunebis kanonieri 
miznis misaRwevad.” 74 

Sesabamisad, es debuleba SesaZlebels xdis, garkveul asaks gadacile-
bul an SezRuduli SesaZleblobebis mqone pirs uari uTxran konkre-
tuli poziciis dakavebaze, romelic intensiur fizikur datvirTvas 
gulisxmobs. amasTan dakavSirebiT, direqtivis me-3(4) muxli wevr sax-
elmwifoebs nebas rTavs, SeiaraRebul ZalebSi TavianTi moTxovnebi 
daaweson. es debuleba ar gvxvdeba direqtivaSi genderuli Tanasworo-
bis Sesaxeb (ganaxlebuli versia), magram misi  Sefaseba SesaZlebelia ori 
- genderul diskriminaciasa da SeiaraRebul ZalebTan dakavSirebuli 
- saqmis ganxilviT. es saqmeebi Seiswavles Tanaswori mopyrobis direq-
tivis me-2(2) muxlis Tanaxmad, romelic Seicavda “arsebiTi profesiuli 
moTxovnis” dacvas. axla es dacva gvxvdeba direqtivaSi genderuli Tan-
asworobis Sesaxeb (ganaxlebuli), me-14(2) muxlSi. 

magaliTi: Sirdar-is saqmeSi ganmcxadebeli (qali) komandos ganyo-
filebis erT-erTi nawilis mzareulad muSaobda. igi saqmes CamoaS-
ores samxedro gasavlebis Semcirebis Semdeg, ramac saTave daudo 
komandos ganyofilebaTa “Tanaoperirebis” princips75. “Tanaoperi-
reba” gulisxmobda, rom adamianuri resursebis simciris gamo, Ti-
Toeul individs brZolaSi Cabma unda SeZleboda. ECJ-m miiRo argu-
menti, rom kacTa komando-ganyofilebebis arseboba gamarTlebuli 
iyo brZolis efeqtianobis uzrunvelsayofad. Sesabamisad, Tanao-
perirebis principi ganyofilebebSi qalTa muSaobas gamoricxavda. 
amis mizezi is iyo, rom komandosi patara, specializebuli samxedro 
Zala gaxldaT, romelic nebismieri Setakebisas wina xazze iyo gan-
lagebuli. ECJ-m daadgina, rom es wesi aucilebeli iyo brZolis 
efeqtianobis kanonieri miznis uzrunvelsayofad. 

magaliTi: Kreil-is saqmeSi ganmcxadebelma (qalma) SeiaraRebul 
ZalebSi eleqtrikosis vakansiaze Seitana ganacxadi.76 Tumca, mas 
uari uTxres, radgan qalebs  ar iRebdnen samxedro poziciebze, 
romlebic iaraRis gamoyenebas gulisxmobda. maT samxedro Zalebis 
mxolod samedicino da musikalur samsaxurebSi SeeZloT muSaoba. 

74. direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb, 2000/78/EC, OJ L 303, 2.12.2000, gv. 17.

75 ECJ, Sirdar v. The Army Board and Secretary of State for Defence, Case C-273/97 [1999] ECR I-7403, 26 
oqtomberi, 1999.

76 ECJ, Kreil v. Bundesrepublik Deutschland, Case C-285/98 [2000] ECR I-69, 11 ianvari, 2000.



diskriminaciis kategoriebi  da dacva

55

ECJ-m daadgina, rom es akrZalva Zalze farTo iyo da moicavda 
TiTqmis yvela samxedro pozicias im ubralo mizezis gamo, rom 
qalebs, raRac etapze, SesaZloa iaraRis gamoyeneba dasWirvebo-
daT. akrZalvis nebismieri gamarTleba ufro mWidro kavSirSi unda 
iyos TiToeul poziciaze Sesasrulebel funqciebTan. mTavrobis 
midgomis sandooba kidev imitom iyo saeWvo, rom im poziciebzec, 
romlebzec SesaZlebeli gaxldaT qalTa dasaqmeba, qalebi val-
debulni iyvnen, gaevloT iaraRiT sargeblobis sabaziso kursi, 
Tavdacvis an sxvaTa dacvis mizniT. Sesabamisad, RonisZieba ara-
proporciuli iyo dasaxuli miznisa. metic, qalebi da mamakacebi 
ar unda ganasxvaon im safuZvliT, rom qalebi met dacvas saWiroe-
ben, Tu es ar ukavSirdeba qalTa raime konkretul mdgomareobas, 
magaliTad, misi dacvis saWiroebas fexmZimobisas.

sqesobrivi diskriminaciis gamarTleba, konkretuli usafrTxoebis an 
sagangebo servisebis efeqtianobasa an qmediT Sedegze miTiTebiT, Tan-
daTan ufro rTuli xdeba, radgan genderuli rolebi da socialuri 
damokidebuleba viTardeba. amis fonze wevri saxelmwifoebi valdebul-
ni arian, drodadro gadasinjon TavianTi SemzRudveli RonisZiebebi.77  

2.6.4.2  religiu r i o rganizaciebi

direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb nebas rTavs “reli-
giasa” an “rwmenaze” dafuZnebul organizaciebs, garkveuli pirobebi 
dauweson TavianT TanamSromlebs. direqtivis me-4(2) muxli adgens, 
rom igi ar ereva “eklesiebisa da sxva religiur an rwmeniT sawyise-
bze dafuZnebuli sazogadoebrivi an kerZo organizaciebis uflebebSi, 
... mosTxovon TavianT TanamSromlebs, moiqcnen keTilsindisierad da 
pativi scen organizaciis morals”. metic, religiuri organizaciebis 
TanamSromlebi SesaZloa moxvdnen “arsebiTi profesiuli moTxovnis” 
dacvis farglebSi, romelic uSvebs gansxvavebul mopyrobas organi-
zaciis religiuri doqtrinis safuZvelze.

amgvarad, muxlebi 4(1) da 4(2) nebas rTavs organizaciebs - rogoricaa 
eklesia - magaliTad, qalebi ar daiqiraon mRvdlebad, pastorebad an re-
ligiur liderebad, roca es ewinaaRmdegeba am religiis doqtrinas. ECJ-
s jer am wesze ar umsjelia, Tumca is gamoyenebulia erovnul doneze. 
qvemoT ganxilulia ori saqme, romlebSic moxmobilia es wesi, genderuli 
orientaciis safuZvelze gansxvavebuli mopyrobis gasamarTleblad. 

magaliTi: fineTis sasamarTloebis mier ganxilul saqmeSi fineTis 
evangelistur - luTeranulma eklesiam Caplanad (mRvdlis TanaSem-
we) ar daniSna piri, romelsac Tavisive sqesis adamianTan hqonda 

77 Article 31(3), direqtiva genderuli Tanasworobis Sesaxeb (ganaxlebuli).
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seqsualuri urTierToba.78 vaasas administraciulma sasamarTlom 
gaauqma aRniSnuli gadawyvetileba im safuZvliT, rom heterose-
qsualoba am poziciisTvis arsebiTi profesiuli moTxovna ar unda 
yofiliyo. yuradReba daeTmo im faqts, rom eklesiis Sida wesebSi 
- mRvdlebisa da Caplanebis daniSvnis Sesaxeb - seqsualuri orienta-
cia naxsenebi ar yofila.

magaliTi: Amicus-is saqmeSi didi britaneTis sasamarTloebs dae-
valaT, emsjelaT erovnuli regulaciebis - romlebSic arsebiTi 
profesiuli moTxovnis dacva gadatanili iyo religiuri damqirave-
blebis konteqstSi - Sesabamisobaze direqtivasTan dasaqmebisas 
Tanabari mopyrobis Sesaxeb.79 xazi gaesva, rom Tanaswori mopyro-
bis principidan nebismier gamonakliss viwro interpretacia unda 
mieces. erovnuli regulaciebiT dasaSvebi iyo gansxvavebuli mopy-
roba “religiuri mimdinareobis miznebisaTvis” daqiravebisas. aqve 
xazgasmuli gaxldaT, rom sxva SemTxvevebSi es nebarTva gacilebiT 
ufro SezRuduli iyo. amgvarad, sasamarTlo daeTanxma mTavrobis 
argumentacias, rom es gamonaklisi gamoyenebuli iqneboda Zalian 
SezRuduli raodenobis poziciebTan mimarTebiT, romlebic ukavS-
irdeboda religiis warmomadgenlebis - magaliTad, religiuri li-
derebis - daniSvnas an maT dawinaurebas.  regulaciebi  nebas ar 
rTavda religiur organizaciebs, rogoricaa sasuliero skolebi an 
sasuliero sanatoriumebi, emtkicebinaT, rom maswavleblis  (bavS-
vebisTvis ganaTlebis misacemad) an meddis (jandacvis uzrunvel-
sayofad) pozicia “religiuri mimdinareobis miznebis” nawili iyo.

2.6.4.3 gamonaklisebi asakobr iv safuZvelze

direqtivaSi dasaqmebisas Tanabari mopyrobis Sesaxeb, me-6 muxli or sx-
vadasxva gamarTlebas uzrunvelyofs asakobriv safuZvelze gansxvave-
buli mopyrobisaTvis. 

me-6(1) muxliT dasaSvebia asakobrivi diskriminacia, romelic emsaxure-
ba “dasaqmebis politikas, Sromis bazars da profesiuli gadamzadebis 
kanonier miznebs”, im pirobiT, rom igi proporciulobis tests ak-
mayofilebs. qvemoT moyvanilia ramdenime aseTi magaliTi, romlebSic 
SesaZlebelia gansxvavebuli mopyrobis gamarTleba. me-6(1)(b) muxliT 
dasaSvebia “dasaqmebisTvis minimaluri asakis, minimaluri profesiuli 
gamocdilebis an muSaobis minimaluri staJis daweseba”. Tumca, es Ca-
monaTvali amomwuravi ver iqneba da igi farTovdeba saqmidan saqmemde. 

78. vaasas administraciuli tribunali, fineTi, Vaasan Hallinto-oikeus - 04/0253/3. Sinaarsi 
inglisur enaze xelmisawvdomia FRA InfoPortal-ze, Case 187-1.

79. Amicus MSF Section, R (on the application of) v. Secretary of State for Trade and Industry [2004] EWHC 860 
(Admin), didi britaneTis umaRlesi sasamarTlo, 26 aprili, 2004. Sinaarsi inglisur enaze 
xelmisawvdomia FRA InfoPortal-ze.
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me-6(2) muxli uSvebs asakobriv diskriminacias profesiul socialur sa-
dazRvevo sqemaSi CasarTavad da sargeblis misaRebad, proporciulobis 
testis dacvis gareSe.

magaliTi: Palacios-is saqmeSi ECJ-s pirvelad mieca saSualeba, me-6 
muxlis farglebze emsjela, konkretulad ki - mis gamoyenebaze sav-
aldebulo sapensio asakis konteqstSi.80 ECJ-m daadgina, rom saval-
debulo sapensio asaki me-6 muxlis farglebSi xvdeboda da Semdeg 
imsjela - SesaZlebeli iyo Tu ara misi obieqturad gamarTleba.  
ECJ-m Semdegi sakiTxebi miiCnia mniSvnelovnad:
•	 pirveli, sawyisi RonisZieba gamiznuli iyo SromiT bazarze 

dasaqmebis SesaZleblobaTa Sesaqmnelad, umuSevrobis maRali 
donisTvis damaxasiaTebel ekonomikur fonze;

•	 meore, aSkara iyo, rom gardamavali RonisZieba SemuSavda pro-
fesiuli kavSirebisa da damqiravebeli organizaciebis waqezebiT, 
Taobebs Soris samuSaos sworad ganawilebis xelSesawyobad;

•	 mesame, profesiuli kavSirebisa da damqiravebeli organizacieb-
is TanamSromlobiT, kvlav ZalaSi Sevida kanoni 14/2005, amjerad 
aSkara moTxovniT, rom es RonisZieba “dakavSirebuli iqneba 
dasaqmebis politikis Sesabamis  miznebTan da aisaxeba koleq-
tiur xelSekrulebaSi”;

•	 meoTxe, koleqtiur xelSekrulebaSi savaldebulo sapensio daTq-
ma “dasaqmebis xelSewyobis interesebs” unda Seesabamebodes”.

am faqtorebis ganxilvis Semdeg ECJ-m daaskvna, rom “maSindel kon-
teqstSi, gardamavali debuleba miznad isaxavda erovnuli Sro-
miTi bazris daregulirebas, gansakuTrebiT, umuSevrobis Semow-
mebis mizniT”. amis safuZvelze, ECJ-m daadgina, rom koleqtiurma 
xelSekrulebam kanonieri mizani aRasrula. mas Semdeg, rac dadg-
inda, rom RonisZieba kanonier mizans emsaxureboda, ECJ-m imsjela 
- iyo Tu ara igi “saTanado da aucilebeli” am miznis misaRwevad. 
ECJ-m xazi gausva, rom wevr saxelmwifoebs farTo diskrecia hqon-
daT socialur da dasaqmebis politikis sferoSi, amitom “konkre-
tuli debulebebi SesaZloa gansxvavebuli yofiliyo wevr saxelmwi-
foebSi arsebuli mdgomareobis mixedviT”. arsebiTi iyo moTxovna, 
rom momsaxure personals asakobrivi pensia mieRo da “am moTxovnis 
farglebi aragonivruli ver iqneboda”. analogiurad mniSvnelovani 
iyo is, rom gansaxilveli debulebebi ganisazRvreboda koleqti-
uri xelSekrulebiT profesiul kavSirebsa da damqiravebel or-
ganizaciebs Soris, romelsac garkveuli moqniloba Semohqonda da, 

80. ECJ, Palacios de la Villa v. Cortefiel Servicios SA, Case C-411/05 [2007] ECR I-8531, 16 oqtomberi, 2007
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Sesabamisi SromiTi bazrisa da konkretuli samuSao moTxovnebis 
gaTvaliswinebiT, saSualebas iZleoda, pirs pensiaze gasvlis gad-
awyvetileba mieRo. aRniSnulis safuZvelze, ECJ-m daadgina, rom 
gardamavali RonisZieba - romliTac batoni palaciosi dazaralda 
- da koleqtiuri xelSekruleba obieqturad gamarTlebuli iyo da, 
amgvarad, Seesabameboda CarCo direqtivas. ECJ-m xazi gausva, rom 
me-6 muxli imave formiT ganixileba, rogorc zemoT warmodgenili 
“obieqturi gamarTleba”, diskriminaciisgan dacvis sxva safuZvleb-
is Tanaxmad.

magaliTi: MacCulloch-is saqmeSi sasamarTlos sTxoves,  emsjela umu-
Sevrobis Semweobis sqemaze, romelic gazrdil Semweobas iTval-
iswinebda asakisa da samuSao staJis mixedviT.81 Sedegad, Semcirebi-
sas Zveli TanamSromlebi, romelTac meti samuSao staJi hqondaT, 
ufro did Semweobas iRebdnen, vidre personalis axali, axalgazrda 
wevrebi. didi britaneTis saapelacio sasamarTlom miiCnia, rom amis 
gamarTleba SeiZleboda, radgan es iyo loialuri damokidebuleba 
Zveli TanamSromlebis mimarT - meti Semweoba eZleodaT samuSao 
bazarze maTi mowyvladobis gaTvaliswinebiT. amave dros, es iyo 
Zveli TanamSromlebis waxaliseba - gaeTavisuflebinaT samuSao ad-
gili axalgazrdebisaTvis. Tumca, vidre dadgindeba, rom RonisZieba 
obieqturad gamarTlebulia, siRrmiseulad unda iqnas Seswavlili 
proporciulobis sakiTxi.  

magaliTi: Hütter-is saqmeSi ECJ-s sTxoves, emsjela avstriis samarT-
lebriv aqtze, romlis mixedviTac 18 wlamde samuSao gamocdileba 
anazRaurebis gansazRvrisas mxedvelobaSi ar miiReboda. huterma da 
misma kolegam staJireba gaiares gracis teqnologiis universitetSi 
(TUG), romlis dasrulebis Semdegac maT samTviani kontraqti SesTa-
vazes. sadavo kanonmdeblobis safuZvelze, baton huters, romelic 
18 welze odnav metis iyo, anazRaureba ganesazRvra 6,5 Tvis samuSao 
gamocdilebaze miTiTebiT, mis kolegas ki, romelic huterze 22 
TviT ufrosi iyo, samuSao staJad 28.5 Tvis gamocdileba CaeTvala. 
Sesabamisad, maT gansxvavebuli anazRaureba ganesazRvraT, miuxeda-
vad imisa, rom zustad erTnairi samuSao gamocdileba hqondaT.

batonma huterma sasamarTlos mimarTa. igi Cioda, rom es wesi upirates 
mdgomareobaSi ayenebda adamianebs, romlebmac samuSao gamocdileba 
18 wlis Semdeg miiRes. ECJ-m miiCnia, rom kanonis Tavdapirveli mi-
zani, SesaZloa, legitimuri yofiliyo: (1) pirebi saSualo ganaTlebiT 
araupirates mdgomareobaSi ar aRmoCeniliyvnen profesiuli kvali-
fikaciis mqone pirebTan SedarebiT (arasruli saSualo ganaTlebiT); 
(2) staJirebis gaZvirebis Tavidan asacileblad da im axalgazrdebis 
samuSao bazarze integraciis xelSesawyobad, romlebmac am tipis swav-

81. MacCulloch v. Imperial Chemical Industries plc [2008] IRLR 846, didi britaneTis saapelacio 
sasamarTlo dasaqmebis sakiTxebze, 22 ivlisi, 2008.
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leba gaiares. miuxedavad imisa, rom ECJ pativs scems wevr saxelm-
wifoTaTvis miniWebul farTo diskrecias - gansazRvron, saTanado 
da aucilebelia Tu ara kanonieri mizani - man daadgina, rom obieq-
turi gamarTleba saTanadod ar iyo dasabuTebuli, radgan igi arap-
roporciul gavlenas axdenda axalgazrda muSakebze, gansakuTrebiT 
iseT saqmeebSi, roca Tanabari iyo gamocdileba, asaki ki uaryofiTad 
moqmedebda anazRaurebis odenobis gansazRvraze, rogorc es moxda 
aRniSnul saqmeSi. 

unda aRiniSnos, rom analogiuri damokidebuleba aqvs adamianis ufle-
baTa evropul sasamarTlos, roca is msjelobs sxvadasxva sapensio 
asakze evropuli konvenciis konteqstSi Stec-is saqmeze, Tavi 4.2. am mima-
rTulebiT, asakTan dakavSirebuli gamonaklisebi Seesabameba sasamarT-
loebis damokidebulebebs dasaqmebisa da socialuri politikis sfer-
oSi gamarTlebis mimarT.

ZiriTadi sakiTxebi

•	 adamianis uflebaTa evropuli konvenciis Tanaxmad, pirdapiri 
diskriminaciis dros gamoiyeneba zogadi dacva. evrokavSiris 
samarTalSi ki pirdapir diskriminacias konkretuli dacva aqvs, 
romelic dasaqmebis konteqstiT Semoifargleba.

•	 evrokavSiris samarTliTa da adamianis uflebaTa evropuli kon-
venciiT, arapirdapiri diskriminacia mizanmimarTuli gamarTleb-
is zogadi dacvis obieqtia.

•	 gansxvavebuli mopyrobis gamarTleba SesaZlebelia, roca igi 
kanonier mizans emsaxureba da roca am miznis miRwevis saSualeba 
saTanado da aucilebelia.

•	 evrokavSiris samarTlis Tanaxmad - diskriminaciis akrZalvis 
Sesaxeb - arapirdapiri diskriminaciis zogadi  dacvis garda, ar-
sebobs ufro konkretuli dacvis formebi: (i) dasaqmebis arsebiTi 
moTxovnebi; (ii) gamonaklisebi religiur dawesebulebebTan dakav-
SirebiT da (iii) asakobrivi diskriminaciisTvis damaxasiaTebeli 
gamonaklisebi.

•	 asakobrivi diskriminacia evrokavSiris erTaderTi daculi safuZ-
velia, ra drosac gamarTlebulia pirdapiri diskriminacia.
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3.1 Sesavali

marTalia, diskriminaciis akrZalvis evropuli samarTliT pirdapiri 
da arapirdapiri diskriminacia akrZalulia, Tumca, mxolod ramden-
ime konkretul konteqstSi. evropis kavSirSi diskriminaciis akrZalvis 
samarTali Seiqmna Sida bazris funqcionirebis gasaumjobeseblad. Se-
sabamisad, igi tradiciulad Semoifargleboda dasaqmebis sferoTi. 
2000 wels rasobrivi Tanasworobis direqtivis SemoRebiT es sfero ga-
farTovda da moicva xelmisawvdomoba saqonelsa da servisebze, aseve 
saxelmwifos socialuri uzrunvelyofis sistemaze - im gaTvliT, rom 
samuSao adgilas Tanasworobis uzrunvelsayofad, aseve aucilebeli 
iyo Tanasworoba sxva sferoebSi, romlebic gavlenas axdenda dasaqme-
baze. amas mohyva direqtiva genderuli saqonlisa da servisebis Sesaxeb, 
raTa gafarToebuliyo genderuli Tanasworobis farglebi da moecva 
saqoneli da servisebi. Tumca, 2000 wlis direqtiva dasaqmebisas Tana-
bari mopyrobis Sesaxeb, romelic krZalavs diskriminacias seqsualuri 
orientaciis, SezRuduli SesaZleblobebis, asakis da religiisa an rw-
menis gamo, gamoiyeneba mxolod dasaqmebis konteqstSi. rogorc 1.1.2 
TavSi aRiniSna, kanonmdeblebi amJamad ganixilaven, rom am safuZvlebis 
dacva gavrceldes saqonlisa da servisebis, aseve, socialuri uzrunve-
lyofis sistemis xelmisawvdomobis konteqstSic.

amisgan gansxvavebiT, adamianis uflebaTa evropuli konvenciiT, Tan-
asworoba garantirebulia konvenciiT daculi arsebiTi uflebebiT 
sargeblobisas. garda amisa, evropuli konvenciis me-12 oqmi, romelic 
ZalaSi 2005 wels Sevida, diskriminaciis akrZalvis farglebs afarToebs 
da moicavs erovnul doneze dacul yvela uflebas, Tundac is adami-
anis uflebaTa evropuli konvenciis romelime uflebis farglebSi ar 
xvdebodes. Tumca, oqms evropis sabWos 47 wevri saxelmwifodan mxolod 
17-ia mierTebuli, maT Sorisaa evropis kavSiris 6 wevri saxelmwifo. es 
imas niSnavs, rom evrokavSiris wevr saxelmwifoTaTvis, diskriminaciis 

diskriminaciis akrZalvis  

evropuli samarTlis farglebi
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akrZalvis evropuli samarTliT, gansxvavebuli donis valdebulebebi 
arsebobs.

am TavSi ganxilulia diskriminaciis akrZalvis evropuli samarT-
lis gamoyenebis farglebi. dasawyisSi zogadadaa aRwerili adamianis 
uflebaTa evropuli konvenciis me-14 muxli da me-12 oqmi da evro-
puli sasamarTlos mier SemuSavebuli meTodi - gansazRvros konvenciis 
gamoyenebis sfero. Semdgom ganxilulia diskriminaciis akrZalvis di-
reqtivebiT daculi konkretuli arsebiTi sferoebi da miTiTebulia 
- msgavsia Tu ara igi me-14 muxliT daculi sferosi. bolos mimoxil-
ulia is sferoebi, romlebsac evropuli konvencia faravs evrokavS-
iris samarTlis konkretuli konteqstis miRma, rogoricaa kanonis aR-
srulebisa da “piradi” sferoebi.

3.2 vin sargeblobs dacviT diskriminaciis 
akrZalvis evropuli samarTlis Tanaxmad?

Tavdapirvelad mniSvnelovania ganvsazRvroT, vin arian evrokavSiris 
samarTliTa da adamianis uflebaTa evropuli konvenciiT uzrunvelyo-
fili dacvis beneficiarebi. evropuli konvencia icavs yvelas, wevri 
saxelmwifos iurisdiqciis farglebSi, miuxedavad maTi moqalaqeobisa. 
es dacva vrceldeba qveynis saxelmwifo teritoriis miRmac - im ar-
ealze, romelic am saxelmwifos efeqturi kontrolis qveSaa (rogori-
caa, okupirebuli teritoriebi).82 amisgan gansxvavebiT, evrokavSiris 
samarTliT uzrunvelyofili dacvis farglebi bevrad SezRudulia. 
evrokavSiris samarTalSi erovnebis niSniT diskriminaciis akrZalva 
gamoiyeneba mxolod pirTa Tavisufali gadaadgilebis konteqstSi da 
exeba mxolod evrokavSiris wevr saxelmwifoTa moqalaqeebs. garda ami-
sa, direqtivebi diskriminaciis akrZalvis Sesaxeb bevr aspeqtSi gamor-
icxaven maT gamoyenebas mesame saxelmwifos moqalaqeTa mimarT (TCNs). es 
ukanasknelni arian evropis kavSiris arawevri saxelmwifos moqalaqeni.

direqtivebi diskriminaciis akrZalvis Sesaxeb am pirebs calsaxad amor-
icxavs beneficiarTa rigidan erovnebis safuZvliT diskriminaciasTan 
mimarTebiT, romelic regulirdeba direqtiviT Tavisufali gadaadg-
ilebis Sesaxeb.83 am ukanasknelis Tanaxmad, mxolod evropis kavSiris 
wevr saxelmwifoTa moqalaqeebs aqvT ufleba, Sevidnen da icxovron 
evrokavSiris sxva wevr saxelmwifoSi. am sxva saxelmwifoSi 5-wliani 
kanonieri rezidentobis Semdeg, evrokavSiris moqalaqe uflebamosilia, 
miiRos mudmivi rezidentoba, rac mas imave uflebebs aniWebs, rogoric 
aqvT “muSa-mosamsaxureebs”. ra Tqma unda, es ar niSnavs, rom direq-

82. ECtHR, Loizidou v. Turkey (# 15318/89), 18 dekemberi, 1996.

83. direqtiva 2004/38/EC evrokavSiris moqalaqeTa da maTi ojaxis wevrebis uflebis Sesaxeb 
- Tavisuflad gadaadgildnen da icxovron wevr saxelmwifoTa teritoriebze,  OJ L 158 
30.4.2004, gv. 77.
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tivebi diskriminaciis akrZalvis Sesaxeb sxva wevri saxelmwifoebis mo-
qalaqeebs ar icaven. magaliTad, saberZneTSi seqsualuri orientaciis 
gamo samsaxuridan gaTavisuflebul germanel gei mamakacs SeuZlia 
moixmos direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb. es imas ni-
Snavs, rom erovnebis safuZvliT diskriminaciis gasaCivrebisas  msxver-
plma unda scados misi rasobrivi an eTnikuri safuZvlis qveS moqceva an 
unda moixmos direqtiva Tavisufali gadaadgilebis Sesaxeb. 

rogorc rasobrivi Tanasworobis direqtivaSi, aseve direqtivaSi dasaqme-
bisas Tanabari mopyrobis Sesaxeb miTiTebulia, rom Tanaswori mopyro-
bis ufleba mesame saxelmwifos moqalaqeebs ar exebaT Sesvlisa da rezi-
dentobis pirobebTan mimarTebiT. direqtivaSi dasaqmebisas Tanabari 
mopyrobis Sesaxeb damatebiT aRniSnulia, rom is Tanaswori mopyrobis 
uflebas ar qmnis mesame saxelmwifos moqalaqeebisaTvis maTi dasaqmebi-
sas da raime saqmianobaSi CarTvisas. rasobrivi Tanasworobis direqtivaSi 
aRniSnulia, rom is ar faravs “arc erT mopyrobas, gamowveuls mesame 
saxelmwifos moqalaqeebis samarTlebrivi statusiT”. Tumca, igi wevr 
saxelmwifoebs uflebas ar aZlevs, rom mesame saxelmwifos moqalaqeebi 
yvelanairi dacvis miRma datovon. preambulaSi miTiTebulia, rom mesame 
saxelmwifos moqalaqeebi daculi arian direqtiviT da am wesidan gamo-
naklisi mxolod dasaqmebis uzrunvelyofaa. direqtivebi genderuli Tan-
asworobis (ganaxlebuli) da genderuli saqonlisa da servisebis Sesaxeb 
mesame saxelmwifos moqalaqeTa dacvas ar gamoricxaven.

Tumca, mesame saxelmwifos moqalaqeebi - romlebic “grZelvadian rezi-
dentebad” kvalificirdebian mesame qveynebis moqalaqeTa direqtivis84 
Tanaxmad (is, sxva pirobebTan erTad, iTxovs xuTwlian kanonier rezi-
dentobas) - Tanaswori mopyrobis uflebiT sargebloben zogadad im-
ave sferoebSi, romlebsac faraven diskriminaciis akrZalvis direq-
tivebi. amas garda, direqtiva ojaxis wevrTa gaerTianebis Sesaxeb nebas 
rTavs wevr saxelmwifoSi kanonier rezidentad myof mesame qveynis mo-
qalaqeebs, SeuerTdnen TavianTi ojaxis wevrebi, garkveul pirobebSi.85 

ra Tqma unda, evrokavSiris samarTliT dadgenili es wesebi xels ar 
uSlis wevr saxelmwifoebs, ufro saxarbielo pirobebi daaweson Tavi-
anTi erovnuli samarTliT. garda amisa, adamianis uflebaTa evropuli 
konvenciis precedentuli samarTali, romelic ganxilulia nawilSi 
4.7, gvaCvenebs, rom SesaZloa saxelmwifoebi TavianT da sxva qveynis mo-
qalaqeebs Tanabar mdgomareobaSi myofebad ar ganixilavdnen (da dasaS-
vebad miiCnevdnen, maT gansxvavebulad moepyron zogierT situaciaSi), 
magram evropuli konvenciiT garantirebuli yvela ufleba Tanabrad 
unda iyos uzrunvelyofili maTi iurisdiqciis qveS myofi yvela pi-
risTvis. amasTan dakavSirebiT, mesame qveynis moqalaqeebTan mimarTebiT 

84. direqtiva 2003/109/EC mesame qveynis moqalaqeTa statusis Sesaxeb, romlebic 
grZelvadiani rezidentebi arian, OJ L 16, 23.01.2004, gv. 44.

85. direqtiva  2003/86/EC ojaxis gaerTianebis uflebis Sesaxeb, OJ L 251, 3.10.2003, gv. 12.
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evropuli konvencia wevr saxelmwifoebs uwesebs valdebulebebs, rom-
lebic, zogierT aspeqtSi, evrokavSiris samarTlis moTxovnebs scildeba. 

3.3 evropuli konvenciis farglebi: me-14 muxli da 

me-12 oqmi

3.3.1 diskriminaciis akrZalvis buneba konvenciaSi

me-14 muxliT garantirebulia Tanasworoba evropul konvenciaSi Ca-
moTvlili “uflebebiTa da TavisuflebebiT” sargeblobisas. maSasad-
ame, adamianis uflebaTa evropuli sasamarTlo uflebamosili ar aris, 
imsjelos saCivrebze diskriminaciis Sesaxeb, Tu isini evropuli konven-
ciiT daculi romelime uflebis farglebSi ar eqcevian. 

roca evropuli sasamarTlo me-14 muxlis savaraudo darRvevaze 
msjelobs, mas yovelTvis konvenciis romelime arsebiT uflebasTan er-
TobliobaSi ganixilavs. ganmcxadebeli yovelTvis Civis arsebiTi ufleb-
is darRvevis Sesaxeb da damatebiT miuTiTebs masze me-14 muxlTan erTo-
bliobaSi, anu Civis, rom mis uflebebSi Careva, garda imisa, rom arRvevs 
arsebiT uflebaSi moTxovnil standartebs, diskriminaciulia, radgan 
msgavs situaciaSi sxvebs analogiuri ziani ar miuRiaT. rogorc me-4 
nawilSi aRiniSna, roca evropuli sasamarTlo adgens, rom dairRva arse-
biTi ufleba, xSirad aRar ganixilavs saCivars diskriminaciis Sesaxeb, Tu 
miiCnevs, rom es arsebiTad imave saCivris ganxilvas gamoiwvevs.

am TavSi jer mokledaa CamoTvlili adamianis uflebaTa evropuli 
konvenciiT daculi uflebebi da Semdeg axsnilia - rogor ganmartavs 
evropuli sasamarTlo evropuli konvenciis farglebs me-14 muxlis 
gamoyenebis miznebisaTvis.

3.3.1.1  konvenci iT daculi uflebebi

radgan me-14 muxli srulad efuZneba diskriminacias konvenciiT gar-
antirebuli erT-erTi arsebiTi uflebis safuZvelze, aucilebelia 
vicnobdeT evropuli konvenciiT dacul uflebebs. adamianis uflebaTa 
evropuli konvenciaSi vxvdebiT uflebebis CamonaTvals, romlebic Zir-
iTadad xasiaTdebian, rogorc “samoqalaqo da politikuri” uflebebi; 
Tumca, konvenciiT aseve daculia ramdenime “ekonomikuri da social-
uri” uflebac. 

evropuli konvenciiT garantirebuli arsebiTi uflebebis speqtri 
Zalian farToa - magaliTad, igi moicavs sicocxlis uflebas, piradi 
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da ojaxuri cxovrebis pativiscemis uflebas da azris, sindisisa da 
religiis Tavisuflebas.

roca diskriminaciis sakiTxi ukavSirdeba evropuli konvenciis rome-
lime uflebiT dacul sferos, adamianis uflebaTa evropuli sasamarT-
lo ganixilavs saCivrebs me-14 muxlis savaraudo darRvevis Sesaxeb.

evrokavSiris samarTalsa da evropul konvencias Soris Zalze mniS-
vnelovani gansxvaveba isaa, rom adamianis uflebaTa evropuli konven-
cia uzrunvelyofs  diskriminaciisagan dacvas iseT SemTxvevebSi, rom-
lebsac diskriminaciis akrZalvis evropuli samarTali ar aregulirebs. 
marTalia, evropis kavSiris ZiriTad uflebaTa qartia evropis kavSirs 
avaldebulebs, misi RonisZiebebiT adamianis uflebebSi ar Caerios (dis-
kriminaciis akrZalvis CaTvliT), magram qartiis dacva wevr saxelmwi-
foebs  evalebaT mxolod evrokavSiris samarTlis gamoyenebisas. qartia 
wevr saxelmwifoebze  ase SezRudulad imitom vrceldeba, rom Tvi-
Ton evropis kavSirs ar aqvs qmediTi administraciuli meqanizmi - wevr 
saxelmwifoebSi aRasrulos evrokavSiris samarTali. amis nacvlad, ev-
ropis kavSiris samarTali ZalaSia TviT wevri saxelmwifoebis adminis-
tratorTa mier. Sesabamisad, sferoebSi, romlebSic wevr saxelmwifoebs 
evrokavSirisTvis Zalauflebis delegireba ar mouxdeniaT, qartias 
samarTlebrivi Zala ar aqvs.

mas Semdeg, rac gamoica direqtiva diskriminaciis akrZalvis Sesaxeb da 
dacva gavrcelda saqonelsa da servisebze, aseve socialuri uzrun-
velyofis sistemis xelmisawvdomobaze, evropuli konvenciiTa da di-
reqtivebiT gaTvaliswinebuli dacvis farglebs Soris sxvaoba Semcir-
da. Tumca, SesaZlebelia konkretuli sferoebis gamovlena, romelTa 
dacvasac evropuli konvencia uzrunvelyofs evrokavSiris samarTlis 
miRma. es qvemoT iqneba ganxiluli.

3.3.1.2  konvenci iT daculi uflebebis farglebi

me-14 muxlis gamoyenebisas evropulma sasamarTlom farTod ganmarta 
evropuli konvenciiT daculi uflebebis farglebi:

•	 pirveli, evropulma sasamarTlom naTeli gaxada, rom SesaZloa 
man ganixilos saCivari me-14 muxlis Taobaze, arsebiT ufle-
basTan erTobliobaSi, miuxedavad imisa, rom TviTon arsebiTi 
ufleba ar darRveula;86 

•	 meore, man daadgina, rom evropuli konvenciis farglebi imaze 
farToa, vidre es konvenciaSi ikiTxeba. sakmarisia saqmis faqto-
brivi mxare zogadad ukavSirdebodes konvenciiT dacul sakiTxebs.

86. ix., magaliTad, ECtHR, Sommerfeld v. Germany [GC] (# 31871/96), 8 ivlisi, 2003.
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magaliTi: saqmeSi Zarb Adami v. Malta ganmcxadebeli Cioda diskrimi-
naciis Sesaxeb sqesobrivi safuZvliT, nafic msajulTa samsaxurSi 
gamoZaxebul mamakacTa araproporciulad maRali raodenobis ga-
mo.87 evropuli konvenciis me-4(2) punqti krZalavs iZulebiT Sromas. 
Tumca, me-4(3)(d) qvepunqtSi aRniSnulia, rom “Cveulebrivi moqalaqe-
obrivi valdebuleba” ar moiazreba cnebaSi “iZulebiTi Sroma”. ev-
ropulma sasamarTlom daadgina, rom marTalia, es muxli ar moi-
cavs “Cveulebriv moqalaqeobriv valdebulebas” (anu evropuli 
konvencia pirs ar aniWebs uflebas - ar Seasrulos nafic msajulTa 
movaleoba), magram winamdebare saqmis faqtobrivi garemoebebi am 
uflebis farglebSi xvdeba. man Tavisi msjeloba im faqts daafuZna, 
rom  “Cveulebrivi moqalaqeobrivi valdebuleba” SesaZloa gaxdes 
“araCveulebrivi”, Tu igi diskriminaciuli formiT gamoiyeneba.

magaliTi: saqmeSi E.B. v. France erovnulma organoebma lesbosel qals 
uari uTxres Svilad ayvanis nebarTvaze.88 ganmcxadebeli Cioda, rom 
mis mimarT dairRva konvenciis me-8 muxli, me-14 muxlTan erTo-
bliobaSi. evropulma sasamarTlom aRniSna, rom misTvis ar uTxo-
viaT daedgina, dairRva Tu ara TviT me-8 muxli. amas igi Zalze 
mniSvnelovnad miiCnevda, radgan me-8 muxli pirs TviTon ar ani-
Webs uflebas - Seqmnas  ojaxi an iSvilos bavSvi. Tumca, evropulma 
sasamarTlom aRniSna, rom SesaZlebeli iyo diskriminaciis Sesaxeb 
saCivris moqceva konkretuli uflebis farglebSi, miuxedavad imisa, 
rom gansaxilveli sakiTxi ar ukavSirdeboda evropuli konvenciiT 
miniWebul konkretul SesaZleblobas. sasamarTlom daadgina: rad-
gan safrangeTis erovnuli kanonmdebloba uSvebda Svilad ayvanis 
uflebas, am saqmis garemoebebi udavod xvdeboda me-8 muxlis far-
glebSi. saqmis faqtobriv mxaresTan dakavSirebiT, sasamarTlom 
aseve daadgina, rom ganmcxadeblis seqsualurma orientaciam gadam-
wyveti roli iTamaSa xelisuflebis organoTa mier bavSvis ayvanaze 
uaris Tqmisas, rac diskriminaciul mopyrobas utoldeboda sxva 
martoxela individebTan SedarebiT, romlebsac erovnuli kanonm-
deblobiT bavSvis ayvana SeeZloT. 

magaliTi: saqmeSi Sidabras and Džiautas v. Lithuania ganmcxadeblebi Ciod-
nen, rom maTi piradi cxovrebis pativiscemis ufleba saxelmwifos 
mxridan Carevis obieqti gaxda sajaro samsaxurebsa da kerZo seq-
torSi dasaqmebaze maTTvis akrZalvebis dawesebis gamo.89 evropuli 
konvencia ar uzrunvelyofs muSaobis uflebas. Tumca, evropulma 
sasamarTlom daadgina, rom saCivari me-8 muxlis farglebSi xvde-
boda, radgan “aman gavlena moaxdina maT SesaZleblobebze - urTi-
erToba daemyarebinaT garesamyarosTan, SeeqmnaT mniSvnelovani sir-

87. ECtHR, Zarb Adami v. Malta (# 17209/02), 20 ivnisi, 2006.

88. ECtHR, E.B. v. France [GC] (# 43546/02), 22 ianvari, 2008.

89. ECtHR, Sidabras and Džiautas v. Lithuania (# 55480/00 and 59330/00), 27 ivlisi, 2004.
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Tuleebi  Tavis rCenis TvalsazrisiT da es aSkarad aisaxa piradi 
cxovrebiT sargeblobaze”.90

magaliTi: saqmeSi Carson and others v. U.K ganmcxadeblebi Ciodnen, 
rom mTavroba maT diskriminaciulad moepyro sacxovrebeli ad-
gilis gamo, radgan uari miiRes pensiis momatebaze, gansxvavebiT 
sxva pensionerebisagan, romlebic cxovrobdnen did britaneTsa an 
erT-erT im qveyanaSi, romelTanac gaerTianebul samefos ormxrivi 
xelSekruleba hqonda am sakiTxTan dakavSirebiT91.  adamianis ufle-
baTa evropulma sasamarTlom daadgina, rom marTalia, evropuli 
konvencia ar iTvaliswinebda socialuri uzrunvelyofis an pensiis 
miRebis uflebas da es sakiTxi qveynis SigniT regulirdeboda, ma-
gram saCivarSi ikveTeboda qonebrivi interesi, romlis dacvac Sesa-
Zlebeli iyo 1-li oqmis 1-li muxliT. 

evropulma sasamarTlom analogiuri gadawyvetilebebi miiRo bevr sxva 
saqmeSi. roca saqme exeba saxelmwifosgan misaReb fulad sargebels, igi 
xvdeba 1-li oqmis 1-li muxlis92 (radgan igi qonebad iTvleba)93 an me-8 
muxlis (radgan igi gavlenas axdens ojaxur an pirad cxovrebaze)94  far-
glebSi, me-14 muxlis gamoyenebis miznebisaTvis. es gansakuTrebiT mniS-
vnelovania erovnebis niSniT diskriminaciasTan mimarTebiT, romelzec 
zemoT, TavSi 3.1.2 iyo saubari, radgan evrokavSiris samarTali am sak-
iTxTan dakavSirebiT gacilebiT mkacria. 

3.3.1.3  me-12 oqmi

me-12 oqmi krZalavs diskriminacias “samarTliT daculi nebismieri ufleb-
is sargeblobasTan” dakavSirebiT da, Sesabamisad, misi farglebi me-14 
muxlze farToa, romelic mxolod evropuli konvenciiT garantirebul 
uflebebs ukavSirdeba. evropis sabWos ganmartebiT baraTSi, am sakiTxze 
komentarSi aRniSnulia, rom es debuleba exeba diskriminacias:

90. Ibid., §48.

91. ECtHR, Carson and others v. UK [GC] (# 42184/05), 16 marti, 2010

92 1-li oqmis 1-l muxlze amomwuravi informaciis moZieba SesaZlebelia - “adamianis 
uflebaTa swavleba samarTalmcodneTaTvis” evropis sabWos vebgverdze:  Grgić, Mataga, 
Longar and Vilfan, “The right to property under the ECHR” (sakuTrebis ufleba adamianis uflebaTa 
evropuli konvenciis mixedviT), Human Rights Handbook, #10, 2007, xelmisawvdomia: http://www.
coehelp.org/course/view.php?id=54.

93 magaliTad, ECtHR, Stec and others v. UK [GC] (# 65731/01 da # 65900/01), 12 aprili, 2006 (pensiebi 
da invalidobis Semweobebi); ECtHR, Andrejeva v. Latvia [GC] (# 55707/00), 18 Tebervali, 2009 
(pensiebi); ECtHR, Koua Poirrez v. France (# 40892/98), 30 seqtemberi, 2003 (qmeduunarobis Semweoba);  
ECtHR, Gaygusuz v. Austria (# 17371/90), 16 seqtemberi, 1996 (umuSevrobis Semweoba).

94 magaliTad, ECtHR, Weller v. Hungary (# 44399/05), 31 marti, 2009 (socialuri uzrunvelyofis 
Semweoba Sviliani ojaxebis dasaxmareblad).



saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb

70

i. nebismieri uflebiT sargeblobisas, romelic individs miniWebu-
li aqvs erovnuli samarTliT;

ii. im uflebiT sargeblobisas, romelic SesaZloa gamomdinareobdes 
sajaro organos aSkara valdebulebidan, erovnuli samarTlis 
Tanaxmad. anu, roca sajaro organo, erovnuli samarTlis Tanax-
mad, valdebulia, garkveuli formiT moiqces;

iii. sajaro organos mier diskreciuli uflebamosilebis ganxor-
cielebisas (magaliTad, garkveuli subsidiebis gadacemisas);

iv. sajaro organos raime sxva qmedebiT an umoqmedobiT (magaliTad, 
samarTaldamcvel pirTa qceva amboxis CaxSobisas).95 

komentarSi aseve aRniSnulia: oqmi pirebs icavs ZiriTadad saxelmwifos 
mxridan diskriminaciisagan, magram man  SeiZleba aseve moicvas urTierTo-
bebi kerZo pirebs Soris, romlis mogvarebac saxelmwifos evaleba, “mag: 
TviTneburad uaris Tqma samuSao adgilas an restornebSi SeSvebaze, an 
iseTi servisebis miRebaSi xelSeSla, romelTa xelmisawvdomobac kerZo pi-
rebzea damokidebuli, mag: samedicino momsaxureba an komunaluri servise-
bi - wyali an eleqtroenergia.”96 rom ganvazogadoT, me-12 oqmi krZalavs 
diskriminacias viwro personaluri konteqstis miRma, roca individebi 
asruleben iseTi funqciebs, rac maT uflebamosils xdis - gansazRvron 
sajarod xelmisawvdomi saqonlisa da servisebis miwodebis sakiTxi.

evropuli sasamarTlos mier  me-12 oqmis 1-li muxlis Tanaxmad ganxil-
ul erTaderT saqmeSi Sejdić and Finci v. Bosnia and Herzegovina (igi ganxilulia 
TavSi 4.6), sasamarTlom ganacxada, rom “am instrumentiT diskriminacia 
zogadad aikrZala”. man aseve aRniSna, rom diskriminaciis saqmeebis ana-
lizi identuri iqneba evropuli sasamarTlos mier me-14 muxlis konte-
qstSi ganviTarebuli msjelobisa. 

3.4 evrokavSiris diskriminaciis akrZalvis  

direqtivebis farglebi 

diskriminaciis akrZalvis direqtivebis Tanaxmad, diskriminaciis akr-
Zalvis farglebi sam sferos moicavs: dasaqmeba, socialuri uzrunve-
lyofis sistema da saqoneli da servisebi. amJamad samiveze vrceldeba 
direqtiva rasobrivi Tanasworobis Sesaxeb. vidre ganxilvis etapzea 
kanonmdebloba, romliTac direqtiva dasaqmebisas Tanabari mopyrobis 
Sesaxeb samive sferoze gavrceldeba, igi gamoiyeneba mxolod dasaqmebis 
konteqstSi. genderuli Tanasworobis direqtiva (ganaxlebuli) da di-

95 adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis me-12 oqmi (ETS 
# 177), ganmartebiTi baraTi, § 22. xelmisawvdomia saitze: http://conventions.coe.int/Treaty/en/
Reports/Html/177.htm.

96 Ibid., § 28.
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reqtiva genderuli saqonlisa da servisebis Sesaxeb gamoiyeneba dasaqme-
bisa da saqonelsa da servisebze xelmisawvdomobis konteqstSi, magram 
ara socialuri uzrunvelyofis sferoSi.

3.4.1 dasaqmeba

dasaqmebis sferoSi diskriminaciisagan dacva vrceldeba diskriminaciis 
akrZalvis direqtivebiT gaTvaliswinebul yvela dacul safuZvelze .

3.4.1.1  dasaqmebaze xelmisawvd omoba

 koncefcia “dasaqmebaze xelmisawvdomoba” farTod ganmarta ECJ-m.

magaliTi: saqmeSi Meyers v. Adjudication Officer ECJ-m daadgina, rom 
dasaqmebaze xelmisawvdomoba moicavs “ara mxolod samuSao pirobeb-
is Setyobas saqmiani urTierTobebis dawyebamde”, aramed aseve yvela 
im gavlenian faqtors, romelTa Seswavlac aucilebelia piris mier 
gadawyvetilebis miRebamde - daTanxmdes Tu ara samuSao SemoTa-
vazebas.97 Meyers-is saqmeSi saxelmwifo premiebis gacema (romelsac 
piri iRebda xelfasis odenobis mixedviT) am sferoSi xvdeboda. miz-
ezi is iyo, rom kandidatze gavlena moaxdina am faqtorma - mas ain-
teresebda, miiRebda Tu ara saxelmwifo premias im SemTxvevaSi, Tu 
daTanxmdeboda samuSao SemoTavazebas. Sedegad, am gaTvlam gavlena 
iqonia mis dasaqmebaze. 

magaliTi: saqmeSi Schnorbus v. Land Hessen ganmcxadebelma mimarTa sta-
Jirebis Sesaxeb, romelic kvalifikaciaSi CaeTvleboda marTlmsa-
julebis sistemaSi muSaobis dawyebisas.98 erovnuli kanonmdeblobis 
Tanaxmad, aucilebeli iyo erovnuli gamocdis Cabareba, Semdeg sta-
Jirebis gavla da meore gamocdis Cabareba.  ganmcxadebelma Caabara 
pirveli gamocda, magram uari eTqva staJirebaze im safuZvliT, rom 
Tavisufali adgili aRar hqondaT. Sesabamisad, misi miReba dagvi-
anda staJirebis adgilebis gaTavisuflebamde. ganmcxadebeli Cioda, 
rom mas diskriminaciulad moepyrnen, radgan upiratesoba mianiWes 
mamakac kandidatebs, romlebsac gavlili hqondaT samxedro samsax-
uri. ECJ-m daadgina, rom erovnuli kanonmdebloba, romelic sta-
Jirebaze miRebas aregulirebda, “dasaqmebaze xelmisawvdomobis” 
farglebSi xvdeboda, radgan staJirebis aseTi vada TviTon iTvle-
boda “dasaqmebad”, rogorc damoukideblad, aseve, rogorc marTlm-
sajulebis sitemaSi poziciis miRebis procesis nawili.

97. ECJ, Meyers v. Adjudication Officer, Case C-116/94 [1995] ECR I-2131, 13 ivlisi, 1995.

98. ECJ, Schnorbus v. Land Hessen, Case C-79/99 [2000] ECR I-10997, 7 dekemberi, 2000.
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3.4.1.2  dasaqmebis pi r obebi , samsaxu r i dan daTxovnisa da 
anazRau rebis CaTvliT

ECJ-m  kvlav farTo midgoma gamoiyena imis ganmartebisas, Tu ra xvdeba 
am sferos farglebSi. Sesabamisad, SromiTi urTierTobidan gamomdin-
are nebismieri piroba am kategoriis qveS moxvda.

magaliTi: Meyers-is saqmeSi ganmcxadebeli, martoxela mSobeli, asa-
Civrebda misdami arapirdapir sqesobriv diskriminacias, rac gamoi-
wvia martoxela mSoblebis Sesabamisobis dadgenis meTodis gamoy-
enebam ojaxur SemweobasTan mimarTebiT.99 ECJ-s eTxova, ganemarta 
- ojaxuri Semweobis (saxelmwifo daxmareba) gacema mxolod so-
cialuri uzrunvelyofis sakiTxi iyo, Tu dasaqmebis pirobac. amaze 
msjelobisas ECJ-m gaiTvaliswina is sakiTxi, rom ojaxuri Semweoba 
eZleodaT mxolod maSin, roca dakmayofilebuli iyo Semdegi sami 
piroba: kandidatis Semosavali ar aRemateboda gansazRvrul ode-
nobas; kandidati an misi partniori muSaobda; kandidati an misi 
partniori pasuxismgebeli iyo bavSvze. ECJ-m daadgina, rom direq-
tiva Tanaswori mopyrobis Sesaxeb (amJamad Canacvlebuli direqtiv-
iT genderuli Tanasworobis Sesaxeb (ganaxlebuli)), ar CaiTvleboda 
ararelevanturad mxolod imis gamo, rom gansaxilveli Semweoba so-
cialuri Semweobis nawili iyo. amis nacvlad, sasamarTlom gamoiyena 
ufro farTo midgoma da daakvirda, Semweoba gaicemoda Tu ara Sro-
miT urTierTobebTan dakavSirebiT. am saqmeSi, ojaxuri Semweobis 
sistemidan sargeblis misaRebad, ganmcxadebels unda daemtkicebina, 
rom mas an mis partniors anazRaurebadi samsaxuri hqondaT. Sro-
miTi urTierTobis mtkicebis moTxovnam ojaxuri sargeblis sistema 
dasaqmebis pirobaTa kategoriaSi moaqcia. 

dasaqmebisa da samuSao pirobebis mimarT ECJ-m farTo ganmarteba gamoi-
yena da daadgina, rom mis farglebSi aseve moiazreba samuSao adgilas 
sabavSvo kuTxeebis100 uzrunvelyofa da samuSao drois Semcireba.101 

ECJ-m sakmaod inkluziuri midgoma gamoiyena samsaxuridan daTxov-
nasa da anazRaurebasTan dakavSirebiT. daTxovnis farglebi moicavs 
TiTqmis yvela viTarebas, romelSic samsaxurebrivi urTierTobebi 
wydeba. dadginda, rom igi aseve moicavs situaciebs, roca samsaxure-
brivi urTierTobebi sruldeba, magaliTad, nebayoflobiTi sarezervo 
sqemiT102 an savaldebulo pensiaze gasvliT103. 

99. ECJ, Meyers v. Adjudication Officer, Case C-116/94 [1995] ECR I-2131, 13 ivlisi, 1995.

100 ECJ, Lommers v. Minister van Landbouw, Case C-476/99 [2002] ECR I-2891, 19 marti, 2002.

101 ECJ, Jamstalldhetsombudsmannen v. Orebro Lans Landsting, Case C-236/98 [2000] ECR I-2189, 30 marti, 2000.

102 ECJ, Burton v. British Railways Board, Case 19/81 [1982] ECR 555, 16 Tebervali, 1982.

103 ECJ, Palacios de la Villa v. Cortefiel Servicios SA, Case C-411/05 [2007] ECR I-8531, 16 oqtomberi, 2007.
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xelSekrulebaSi evropis kavSiris funqcionirebis Sesaxeb, 157-e mux-
liT, anazRaurebis koncefcia ganisazRvra rogorc “sabaziso Semosava-
li an minimaluri sargo an xelfasi an sxva tipis gamomuSaveba, naRdi an 
unaRdo angariSsworebiT, romelsac muSa-mosamsaxure damqiraveblisgan 
iRebs pirdapir an arapirdapir, mis samsaxurTan mimarTebiT”. amaSi moi-
azreba bevri sxvadasxva danamati, romelsac mosamsaxure iRebs samsax-
urebrivi urTierTobebis dawyebis gamo. ECJ-m bevr sxvadasxva saqmeSi 
imsjela am ganmartebis farglebze da daadgina, rom igi moicavs samuSa-
osTan asocirebul yvela danamats, rogoricaa, magaliTad: rkinigziT 
mgzavrobis danamati,104  eqspatriaciis danamati,105  saSobao bonusebi106 
da profesiuli pensia.107 imis dadgenisas, esa Tu is sakiTxi xvdeba Tu 
ara “anazRaurebis” farglebSi, ECJ cdilobs gaerkves, aris Tu ara es 
danamati, momdinare SromiTi urTierTobebis arsebobidan. 

3.4.1.3  pr ofesiuli sao r ientaci o ku rsebisa da 
treningebis xelmisawvd omoba

“profesiuli saorientacio kursebisa da treningebis” ganmarteba ECJ-s 
yuradRebis centrSi moeqca adamianTa Tavisufali gadaadgilebis kon-
teqstSi.108 ECJ-m es ufro farTod ganmarta.

magaliTi: Gravier-is saqmeSi frang students multiplikaciuri 
xelovnebis Seswavla surda lieJis xelovnebis akademiaSi.109 mas 
gadaaxdevines registraciis gadasaxadi, studentebs maspinZeli sax-
elmwifodan ki - ara. ECJ-m ganacxada:

“profesiuli treningia ganaTlebis miRebis nebismieri forma, 
romelic sakvalifikacioa romelime profesiis, xelobis an samuSa-
osTvis an pirs aucilebel momzadebasa da unar-Cvevebs sZens amg-
vari profesiis, xelobis an samuSaos dasaufleblad, rogoric unda 
iyos moswavleTa an studentTa asaki da momzadebis done, Tundac 
treningis programa moicavdes zogadi ganaTlebis elementebs.”

104 ECJ, Garland v. British Rail Engineering Limited, saqme 12/81 [1982] ECR 455, 9 Tebervali, 1982.

105 ECJ, Sabbatini v. European Parliament, saqme 20/71 [1972] ECR 345, 7 ivnisi, 1972.

106 ECJ, Lewen v. Denda, saqme C-333/97 [1999] ECR I-7243, 21 oqtomberi, 1999.

107 ECJ, Barber v. Guardian Royal Exchange Assurance Group, Case C-262/88 [1990] ECR I-1889, 17 maisi, 1990.

108 sazogadoebriv teritoriaze muSa-mosamsaxureTa Tavisufali gadaadgilebis Sesaxeb 1612/68  
regulaciis (OJ L 271, 19.10.1968, gv. 2)  me-7(3) muxlis Tanaxmad,  muSa-mosamsaxures “xeli unda 
miuwvdebodes treningebze profesiul skolebsa da gadamzadebis saswavleblebSi”, am qveynis 
moqalaqe muSa-mosamsaxureebTan SedarebiT nakleb saxarbielo pirobebis Seqmnis gareSe.

109 ECJ, Gravier v. Ville de Liege and others, saqme 293/83 [1985] ECR 593, 13 Tebervali 1985.
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magaliTi: es ganmarteba gamoyenebulia Blaizot-is saqmeSi romelSic gan-
mcxadebeli Caewera veterinaruli medicinis Semswavlel kursze.110 
ECJ-m daadgina, rom zogadad universitetis xarisxic moiazreba 
“profesiuli treningis” cnebaSi, Tund programis bolos miniWebul 
diplomSi zustad is kvalifikacia ar iyos aRniSnuli, romelsac 
konkretuli profesia, saqmianoba an samsaxuri iTxovs. sakmarisia 
is, rom es programa iZleva codnas, momzadebasa da unar-Cvevebs, 
romlebic konkretuli profesiis, saqmianobis an samsaxurisTvisaa 
saWiro. amgvarad, roca konkretuli saqmianobisTvis zusti kvali-
fikacia saWiro ar aris, an roca profesiis dasaufleblad auci-
lebeli  moTxovna ar gaxlavT universitetis diplomi, gavlili 
programa “profesiul treningad” CaiTvleba. am wesidan erTaderTi 
gamonaklisia “zogierTi saswavlo kursi, romlebic, TavianTi bune-
bidan gamomdinare, emsaxureba pirTa zogadi codnis gaumjobesebas 
da ara maT momzadebas konkretuli saqmianobisaTvis”. 

3.4.1.4  muSa-mosamsaxu reTa da  
damqi ravebelTa o rganizaciebi

aq saubaria ara mxolod muSa-mosamsaxureTa da damqiravebelTa or-
ganizaciebis wevrobasa da xelmisawvdomobaze, aramed aseve pirTa gaw-
evrianebaze am organizaciebSi. evropuli komisiis mier gamocemuli 
saxelmZRvanelos Tanaxmad, amis mizania diskriminaciis aRmofxvra  am 
organizaciebis konteqstSi, rogorc wevrobasTan, aseve sargebelTan 
mimarTebiT.111 

3.4.1.5  evr opuli konvencia da  
dasaqmebis konteqsti

imis miuxedavad, rom adamianis uflebaTa evropuli konvencia dasaqme-
bis uflebas ar uzrunvelyofs, me-8 muxli, garkveul garemoebebSi, 
vrceldeba dasaqmebis sferoze. zemoxsenebul saqmeSi Sidabras and Džiautas 
v. Lithuania dadginda, rom  yofili saxelmwifo uSiSroebis komitetis 
(KGB) agentebisTvis  saxelmwifos mier akrZalvis daweseba sajaro se-
qtorsa da kerZo seqtoris garkveul sferoebSi dasaqmebaze, xvdebo-
da me-8 muxlis farglebSi, me-14 muxlTan erTobliobaSi, radgan “aman 
gavlena moaxdina maT SesaZleblobebze - urTierToba daemyarebinaT 
garesamyarosTan, SeeqmnaT mniSvnelovani sirTuleebi  Tavis rCenis 

110 ECJ, Blaizot v. Université de Liège and others, saqme 24/86 [1988] ECR 379, 2 Tebervali, 1988.

111 sabWos direqtivis proeqti, romelic ganamtkicebs pirTa mimarT Tanaswori mopyrobis 
princips, rasobrivi an eTnikuri warmomavlobis miuxedavad, COM(1999) 566 saboloo, 
25.11.1999.
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TvalsazrisiT da es aSkarad aisaxa piradi cxovrebiT sargeblobaze”.112 
analogiurad, saqmeSi Bigaeva v. Greece dadginda, rom me-8 muxli SesaZloa 
aseve iTvaliswinebdes profesiaze xelmisawvdomobis uflebas. 113

adamianis uflebaTa evropuli sasamarTlo aseve krZalavs diskriminacias 
profesiuli kavSiris wevrobis safuZvelze. metic, profesiuli kavSire-
bis Seqmnis ufleba calkemdgomi uflebaa evropul konvenciaSi.114

magaliTi: saqmeSi Danilenkov and others v. Russia damqiravebeli ganmcx-
adeblebs aviwroebda da nakleb saxarbielo pirobebs uqmnida, pro-
fesiul kavSirSi maTi wevrobis gamo.115 maTi samoqalaqo saCivre-
bi erovnulma sasamarTloebma ukuagdes, radgan diskriminaciis 
dadgena mxolod sisxlis samarTalwarmoebisas SeiZleboda. Tumca, 
sazogadoebrivma prokurorma sisxlis samarTalwarmoebis daw-
yebaze uari ganacxada, radgan mtkicebis standarti saxelmwifos 
avaldebulebda, “gonivrul eWvs miRma” daesabuTebina, rom erT-
erTi kompaniis menejerebs diskriminacia ganezraxaT. evropulma 
sasamarTlom daadgina: is faqti, rom erovnul kanonmdeblobaSi ar 
arsebobda profesiul kavSirebSi gaerTianebis Tavisuflebis efeq-
tiani sasamarTlo dacva, me-11 muxlis darRvevas utoldeboda, kon-
venciis me-14 muxlTan erTobliobaSi.

3.4.2 socialuri uzrunvelyofisa da socialuri 

dazRvevis formebze xelmisawvdomoba

diskriminaciis akrZalvis direqtivebidan mxolod rasobrivi Tanas-
worobis direqtiva iTvaliswinebs farTo dacvas socialuri uzrun-
velyofis sistemasa da socialuri dazRvevis formebze mimarTvisas. 
xsenebul servisebSi moiazreba aramaterialur sargebelze xelmisawv-
domobac. maT saxelmwifo “sayovelTaos” uwodebs. aseTebia: sazogadoe-
brivi jandacva, ganaTleba da socialuri dazRvevis sistema. Tumca, 
“socialuri dazRvevis” ufro viwro sferosTan mimarTebiT, direqtiva 
genderuli socialuri dazRvevis Sesaxeb awesebs Tanaswori mopyrobis 
uflebas genderul safuZvelze. 

112. ECtHR, Sidabras and Džiautas v. Lithuania (# 55480/00 and 59330/00), 27 ivlisi, 2004, ECHR 2004 VIII

113. ECtHR, Bigaeva v. Greece (# 26713/05), 28 maisi, 2009.

114. magaliTad, ECtHR, Demir and Baykara v. Turkey (# 34503/97), 12 noemberi, 2008.

115. ECtHR, Danilenkov and others v. Russia (# 67336/01), 30 ivlisi, 2009.
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3.4.2.1  socialu r i dacva , socialu r i dazRvevisa da 
jandacvis CaTvliT

am sferos farglebi daudgenelia, radgan is dazustebuli ar aris di-
reqtivaSi rasobrivi Tanasworobis Sesaxeb da ECJ-s jer ar ganumar-
tavs Tavis precedentebSi. rogorc zemoT aRiniSna, direqtiva gender-
uli socialuri dazRvevis Sesaxeb uzrunvelyofs Tanaswor mopyrobas 
sqesobriv safuZvelze, “socialuri dazRvevis kanoniT dadgenil pro-
gramebTan” mimarTebiT.116 1-li muxli ganmartavs, rom es aris programe-
bi, romlebic, “socialuri daxmarebis” garda, piris icaven avadmyo-
fobis, invalidobis, moxucebulobis, sawarmoo avariebis, profesiuli 
daavadebebisa da umuSevrobis dros, radgan isini miznad isaxaven man-
amde arsebuli programebis srulyofas an Canacvlebas. 

bundovania, ra igulisxmeba “socialuri dacvis” qveS, Tumca, komisi-
is mier SemuSavebuli rasobrivi Tanasworobis direqtivis proeqtis 
ganmartebiT memorandumSi, iseve rogorc TviT direqtivaSi, miTiTe-
bulia, rom is ufro farToa, vidre “socialuri dazRveva”.117 am ter-
minis farTo mniSvnelobis gaTvaliswinebiT, socialuri dacvis kate-
goriaSi unda moviazroT saxelmwifos mier SemoTavazebuli nebismieri 
sargebeli, materialuri an aramaterialuri formiT, im pirobiT, rom 
igi ar moiazreba socialur dazRvevaSi. am SinaarsiT, Zalze savarau-
doa, rom rasobrivi Tanasworobis direqtivis gamoyenebis calkeuli 
sferoebi erTmaneTTan gadaikveTeba.

bundovania aseve diskriminaciisagan dacvis farglebi jandacvis sfer-
oSi. didi albaTobiT, rom es exeba sayovelTao jandacvis xelmisawv-
domobas miwodebis wertilebSi, rogoricaa mopyroba administraciuli 
da samedicino personalis mxridan. savaraudoa, rom igi aseve moicavs 
dazRvevas kerZod miwodebuli jandacvis servisebis dros, Tumca, pa-
cientebs Tanxa unazRaurdebaT savaldebulo dazRvevis programidan. 
rogorc irkveva, individis dazRvevaze uaris Tqma an misTvis gazrdili 
gadasaxadis daweseba - rasobrivi an eTnikuri kuTvnilebis gamo - mox-
vdeba am debulebis farglebSi. alternativis saxiT, igi SeiZleba mox-
vdes saqonlisa da servisebis debulebis qveS.

3.4.2.2  socialu r i SeRavaTebi

“socialuri SeRavaTebis” farglebi Zalian farTo mniSvnelobiTaa 

116. “profesiuli” programebisgan gansxvavebiT, romlebic genderuli Tanasworobis 
direqtiviT (ganaxlebuli) klasificirdeba rogorc “anazRaureba”.

117. sabWos direqtivis proeqti, romelic ganamtkicebs pirTa mimarT Tanaswori mopyrobis 
princips, rasobrivi an eTnikuri warmomavlobis miuxedavad, COM(1999) 566 saboloo, 
25.11.1999.
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gansazRvruli ECJ-s precedentuli samarTliT, pirTa Tavisufali 
gadaadgilebis samarTlis konteqstSi.

magaliTi: Cristini-is saqmeSi erovnebiT italieli ganmcxadebeli 
SvilebTan erTad safrangeTSi cxovrobda. misi gardacvlili 
meuRle “muSa-mosamsaxure” iyo, evrokavSiris samarTlis Tanaxmad.118 
safrangeTis rkinigza mravalsulian ojaxebs SeRavaTiani mgzavro-
bis bileTebs sTavazobda, magram amgvar bileTze qalbaton kris-
tinis uari uTxra misi erovnebis gamo. mTavroba amtkicebda, rom 
“socialuri SeRavaTebi” - evrokavSiris samarTlis miznebisaTvis 
- iyo mxolod is, romelic dasaqmebis xelSekrulebidan momdinare-
obda.  ECJ am arguments ar daeTanxma da daadgina, rom es termini 
moicavda yvela saxis SeRavaTs, dasaqmebis kontraqtis miuxedavad 
da rkinigzis Semcirebuli tarifebis CaTvliT. 

ECJ-m “socialuri SeRavaTebi”  Even-is saqmeSi ganmarta rogorc:

“SeRavaTebi, romlebic zogadad am qveynis moqalaqeebs 
eniWebaT upirvelesad maTi statusis gamo, rogorc muSa-
mosamsaxureebs, an im ubralo faqtisaTvis, rom samSobloSi 
cxovroben da mniSvneloba ar aqvs, isini ukavSirdeba Tu ara 
dasaqmebis xelSekrulebas. am SeRavaTebis gavrceleba sxva wevri 
saxelmwifos moqalaqe muSa-mosamsaxureebze daaCqarebs maT 
mobilobas evrokavSiris sazogadoebis farglebSi”. 119

es termini gamoiyeneba yvela uflebasTan mimarTebiT, Tu isini akmayo-
filebs Even-Si dadgenil ganmartebas. am SemTxvevaSi mniSvneloba ar 
aqvs, ufleba absoluturia Tu diskreciuli. garda amisa, es ganmarteba 
ar gamoricxavs, rom uflebebi, romlebic pirs warmoeSoba SromiTi ur-
TierTobis Sewyvetis Semdeg, socialur SeRavaTad CaiTvalos - magali-
Tad, pensiis daniSvnis ufleba.120 Tavisufali gadaadgilebis konteqst-
Si, socialuri SeRavaTi niSnavs nebismier SeRavaTs, romelic migrant 
muSa-mosamsaxures exmareba maspinZeli saxelmwifos sazogadoebasTan 
integraciaSi. sasamarTloebi sakmaod liberalurni arian socialur 
SeRavaTebze msjelobisas, magaliTad:

•	 bavSvis dabadebisas uprocento kreditis gacema. am kreditis ar-
sis miuxedavad - xeli Seuwyos gamravlebas - ECJ mas socialur 
SeRavaTad miiCnevs, radgan dabalanazRaurebadi ojaxebisTvis es 
finansuri tvirTis Semsubuqebis saSualebaa;121 

118. ECJ, Fiorini (nee Cristini) v. SNCF, saqme 32/75 [1975] ECR 1085, 30 seqtemberi, 1975.

119 ECJ, Criminal Proceedings against Even, saqme 207/78 [1979] ECR 2019, 31 maisi, 1979, §22.

120 ECJ, Commission v. France, saqme C-35/97 [1998] ECR I-5325, 24 seqtemberi, 1998.

121 ECJ, Reina v.Landeskreditbank Baden- Württemberg, saqme 65/81 [1982] ECR 33, 14 ianvari, 1982.
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•	 kulturuli SeTanxmebis safuZvelze, grantis gacema adgilobrivi 
muSa-mosamsaxureebis dasaxmareblad - iswavlon sazRvargareT;122 

•	 ufleba - piris winaaRmdeg sisxlis samarTalwarmoeba warimarTos 
mis saxelmwifo enaze.123 

3.4.2.3  ganaTleba

ganaTlebaze xelmisawvdomobisas diskriminaciisagan dacva Tavdapirve-
lad Tavisufali gadaadgilebis konteqstSi Camoyalibda, regulaciis 
1612/68 me-12 muxlis Tanaxmad, romlis ZiriTad obieqts muSa-mosamsax-
ureTa Svilebi warmoadgendnen. ganaTlebis sfero albaT profesiuli 
treningebis sferosTan gadaikveTeba. bundovania,  moicavs Tu ara is 
umaRlesi ganaTlebis programebs, romelTa mizania zogadi codnis 
gaumjobeseba da romlebsac profesiuli treningebi ar faraven. 

magaliTi: saqmeSi Casagrande v. Landeshauptstadt München ganmcxadebeli 
erovnebiT italielis qaliSvili iyo, romelic germaniaSi muSaob-
da.124 germaniis xelisuflebis organoebma saskolo asakis moswav-
leebs Tviuri stipendia misces - “saganmanaTleblo procesze das-
wrebis” wasaxaliseblad. ECJ-m daadgina, rom nebismieri zogadi 
RonisZieba, romelic miznad isaxavda saganmanaTleblo procesze 
daswrebis waxalisebas, ganaTlebis farglebSi xvdeboda.

3.4.2.4  evr opuli konvencia da socialu r i 
uzrunvelyofisa da ganaTlebis konteqsti

adamianis uflebaTa evropuli konvencia socialuri dazRvevis ufle-
bas ar iTvaliswinebs, magram evropuli sasamarTlos iurisprudenci-
idan naTelia, rom socialuri dazRvevis formebi, rogoricaa Semweoba 
da pensia, xvdeba 1-li damatebiTi oqmis 1-li muxlis an konvenciis me-8 
muxlis farglebSi.125 

evropuli konvencia ar iTvaliswinebs jandacvis uflebas, magram evro-
pulma sasamarTlom daadgina, rom jandacvasTan dakavSirebuli sakiTx-
ebi - rogoricaa samedicino istoriebze xelmisawvdomoba126 - me-8 an me-3 

122 ECJ, Matteucci v. Communaute Francaise de Belgique, saqme 235/87 [1988] ECR 5589, 27 seqtemberi, 1988

123 ECJ, Criminal Proceedings Against Mutsch, saqme 137/84 [1985] ECR 2681, 11 maisi, 1985.

124. ECJ, Casagrande v. Landeshauptstadt München, saqme 9/74 [1974] ECR 773.

125. gansakuTrebiT ix. Semdegi saqmeebi: ECtHR, Andrejeva v. Latvia [GC] (# 55707/00), 18 Tebervali, 
2009; ECtHR, Gaygusuz v. Austria (# 17371/90), 16 seqtemberi, 1996; da ECtHR, Koua Poirrez v. France 
(# 40892/98), 30 seqtemberi, 2003. yvela maTgani ganxilulia TavSi 4.7.

126. ECtHR, K.H. and others v. Slovakia (# 32881/04), 28 aprili, 2009.
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muxlis farglebSi xvdeba, roca jandacvaze xelmiuwvdomloba imdenad 
mZimea, rom araadamianur an Rirsebis Semlaxvel mopyrobas utoldeba.127 
Sesabamisad, SesaZlebelia imis mtkiceba, rom diskriminaciasTan dakav-
Sirebuli saCivrebi jandacvis xelmisawvdomobis Sesaxeb moxvdeba me-14 
muxlis farglebSi.

daudgenelia, moxvdeba Tu ara evropuli konvenciis farglebSi arama-
terialur socialur SeRavaTebze xelmisawvdomoba, rogoricaa, magali-
Tad, samgzavro bileTi; Tumca, me-8 muxlze evropuli sasamarTlos mrav-
lismomcveli ganmartebebi gvafiqrebinebs, rom SesaZloa moxvdes kidec, 
gansakuTrebiT, roca es SeRavaTebi ojaxis keTildReobazea gaTvlili.

evropuli konvenciis 1-li oqmis me-2 muxli iTvaliswinebs calkemdgom 
ganaTlebis uflebas. Sesabamisad, evropuli sasamarTlo ganaTlebis kon-
teqstSi diskriminaciis saCivrebs me-14 muxlis farglebSi ganixilavs. ev-
ropuli konvenciis farglebSi, ganaTlebis safuZvelze diskriminaciaa 
ganxiluli saqmeSi D.H. and others v. the Czech Republic128, me-2 nawilis 4.1 TavSi, 
aseve saqmeSi Oršuš and others v. Croatia 129, me-5 nawilis me-3 TavSi.

3.4.3 xelmisawvdomoba saqonlisa da servisebis 

maragze, sacxovreblis CaTvliT

diskriminaciisagan dacva saqonlisa da servisebis maragze (sacxovreb-
lis CaTvliT) xelmisawvdomobis dargSi exeba rasobriv safuZvels - 
direqtiviT rasobrivi Tanasworobis Sesaxeb, da genderul safuZvels 
- direqtiviT genderuli saqonlisa da servisebis Sesaxeb. genderuli 
saqonlisa da servisebis direqtivis preambulaSi me-13 punqti am de-
bulebas ufro akonkretebs da ambobs, rom is exeba yvela saqonelsa da 
serviss, “romlebic xelmisawvdomia sazogadoebisaTvis rogorc saja-
ro, aseve kerZo seqtorebSi - sajaro organoebis CaTvliT - da romelTa 
mowodebac xvdeba piradi da ojaxuri cxovrebis farglebs miRma; aseve, 
am konteqstSi ganxorcielebul transaqciebs”. is calsaxad gamoricxavs 
mis gavrcelebas “mediis an reklamis Sinaarssa” da “sajaro an kerZo ga-
naTlebasTan” mimarTebiT, Tumca, amiT ar viwrovdeba rasobrivi Tanas-
worobis direqtivis farglebi, romelic calsaxad moicavs ganaTlebas. 
direqtiva genderuli saqonlisa da servisebis Sesaxeb aseve moixmobs 
xelSekrulebas evropis kavSiris funqcionirebis Sesaxeb, 57-e muxls:

“am xelSekrulebis mniSvnelobiT, servisebi niSnavs 
„momsaxurebas“, romelic Cveulebriv anazRaurdeba [...]

127. ECtHR, Sławomir Musiał v. Poland (#28300/06), 20 ianvari, 2009.

128. ECtHR, D.H. and others v. the Czech Republic [GC] (# 57325/00), 13 noemberi, 2007.

129. ECtHR, Oršuš and others v. Croatia [GC] (# 15766/03), 16 marti, 2010.



saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb

80

„momsaxureba“ moicavs:

(a) industriul saqmianobas
(b) komerciul saqmianobas
(c) xelosnebis saqmianobas
(d) specialistTa saqmianobas.”

amgvarad, es sfero moicavs nebismier konteqsts, sadac saqonlisa da 
servisebis mowodeba xdeba anazRaurebis sanacvlod, im pirobiT, rom 
misi konteqsti sruliad piradulia da masSi ar moiazreba sajaro da 
kerZo ganaTleba.

erovnuli organoebis precedentuli samarTalis Tanaxmad, masSi moi-
azreba situaciebi, rogoricaa: barSi130, restornebsa da Ramis klubeb-
Si131,  maRaziebSi132 Sesvlis nebarTvis mopoveba an am dawesebulebebSi 
mowodebuli servisis done, sadazRvevo paketis SeZena,133 aseve “kerZo” 
gamyidvelTa - magaliTad, ZaRlebis Semjvareblis - qmedebebi.134 mar-
Talia, jandacvas faravs direqtiva rasobrivi Tanasworobis Sesaxeb, 
magram is SeiZleba aseve moxvdes servisebis farglebSi, gansakuTrebiT, 
roca kerZo jandacvaa, an roca pirebi valdebulni arian, SeiZinon janm-
rTelobis savaldebulo dazRvevis paketi jandacvasTan dakavSirebuli 
xarjebis dasafarad. servisebis Tavisufali gadaadgilebis konteqstSi, 
ECJ-m   ganmarta, rom servisebi faravs jandacvas, romelic mowodebu-
lia anazRaurebis sanacvlod, komerciuli organos mier.135 

130. Tanaswori mopyrobis organo (ungreTi), saqme #72, aprili, 2008. Sinaarsi inglisur 
enaze xelmisawvdomia FRA Infoportal-ze, saqme 322-1; aseve diskriminaciis akrZalvis 
sferoSi samarTlis eqspertTa evropuli qselis JurnalSi, 8 (ivlisi, 2009) “European Anti-
Discrimination Law Review”, gv. 49.

131. SvedeTi, uzenaesi sasamarTlo, Escape Bar and Restaurant v. Ombudsman against Ethnic Discrimination 
T-2224-07, 1 oqtomberi, 2008. Sinaarsi inglisur enaze xelmisawvdomia FRA Infoportal-ze, 
saqme 365-1; aseve diskriminaciis akrZalvis sferoSi samarTlis eqspertTa evropuli 
qselis JurnalSi, 8 (ivlisi, 2009) “European Anti-Discrimination Law Review”, gv. 68.

132. Bezirksgericht Döbling (avstria), GZ 17 C 1597/05f-17, 23 ianvari, 2006. Sinaarsi inglisur enaze 
xelmisawvdomia FRA Infoportal-ze, saqme 1-1. teqstis originali ki vebgverdze: http://infoportal.
fra.europa.eu/InfoPortal/caselawDownloadFile.do?id=1.

133. nimes saapelacio sasamarTlo, Lenormand v. Balenci, # 08/00907,  6 noemberi, 2008 da 
safrangeTis sakasacio sasamarTlos sisxlis samarTlis palata, # M 08-88.017 da # 
2074,  7 aprili, 2009. Sinaarsi inglisur enaze xelmisawvdomia diskriminaciis akrZalvis 
sferoSi samarTlis eqspertTa evropuli qselis JurnalSi, 9 (dekemberi, 2009) “European 
Anti-Discrimination Law Review”, gv. 59.

134. sveas saapelacio sasamarTlo, Ombudsman Against Discrimination on Grounds of Sexual Orientation v. 
A.S., saqme # T-3562-06, 11 Tebervali, 2008. Sinaarsi inglisur enaze xelmisawvdomia 
diskriminaciis akrZalvis sferoSi samarTlis eqspertTa evropuli qselis JurnalSi, 8 
(ivlisi, 2009) “European Anti-Discrimination Law Review”, gv. 69.

135. ECJ, Kohll v. Union des Caisses de Maladie, saqme  C-158/96, [1998] ECR I-1931, 28 aprili, 1998; ECJ, 
Peerbooms v. Stichting CZ Groep Zorgverzekeringen, saqme C-157/99 [2001] ECR I-5473, 12 ivlisi, 2001; da 
ECJ, Müller Fauré v. Onderlinge Waarborgmaatschappij, saqme C-385/99 [2003] ECR I-4509, 13 maisi 2003.
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rasobrivi Tanasworobis direqtiva sacxovrebels ar ganmartavs. Tumca, 
igi unda ganimartos adamianis uflebaTa saerTaSoriso samarTlis far-
glebSi - evrokavSiris ZiriTad uflebaTa qartiis me-7 muxlis Tanaxmad, 
ufleba, pativi scen piris sacxovrebels; evropuli konvenciis me-8 mux-
liT (imis gaTvaliswinebiT, rom evrokavSiris yvela wevri saxelmwifo 
konvenciis mxarea da evropis kavSiric male miuerTdeba evropul kon-
vencias) da ekonomikuri, socialuri da kulturuli uflebebis saer-
TaSoriso paqtis me-11 muxliT (romlis mxarec yvela wevri saxelmwi-
foa) daculi saTanado sacxovreblis ufleba. evropulma sasamarTlom 
sacxovreblis ufleba farTod ganmarta da masSi moicva mobiluri sax-
lebic, rogoricaa furgonebi an trailerebi, im situaciebis CaTvliT, 
roca isini ukanonodaa ganTavsebuli.136 gaeros ekonomikuri, socialuri 
da kulturuli uflebebis komitetis Tanaxmad, saTanado sacxovrebeli 
unda akmayofilebdes rig moTxovnebs, kerZod: igi unda iyos sakmarisad 
xarisxiani, rom bunebrivi movlenebisgan dacva SeZlos; unda asaxavdes 
macxovrebelTa kulturul saWiroebebs (da amgvarad, masSi moiazreba 
satvirTo manqanebi, furgonebi, banakebi da sxva droebiTi nagebobebi); 
unda hqondes komunaluri da sanitaruli servisebi; da xelmisawvdomi 
iyos sayovelTao momsaxurebis servisebi da samuSao SesaZleblobebi, 
Sesabamisi infrastruqturis gziT. igi aseve unda gulisxmobdes saTan-
ado dacvas iZulebiTi an TviTneburi gasaxlebisagan da unda iyos fi-
nansurad xelmisawvdomi.137 sacxovrebeli asevea ganmartebuli evropis 
kavSiris ZiriTad uflebaTa saagentos (FRA) mokle angariSSi: boSaTa 
da moZrav sacxovrebelTa mdgomareoba evropis kavSirSi: Tanasworo-
bisken gadadgmuli nabijebi. 138

am midgomis aRiarebiT, sacxovreblis xelmisawvdomobaSi moiazreba 
ufro meti, vidre imis uzrunvelyofa, rom sajaro an kerZo meijareeb-
ma da uZravi qonebis agentebma Tanaswori mopyroba gamoiyenon gadawy-
vetilebis miRebisas - dauTmon an mihyidon Tu ara qoneba konkretul 
pirebs. igi moicavs aseve Tanaswori mopyrobis uflebas im Tvalsaz-
risiT, Tu rogor xdeba sacxovreblis ganawileba (magaliTad, dabali 
xarisxis an Sors mdebare sacxovreblebis gadacema konkretuli eTni-
kuri jgufisTvis), SekeTeba (magaliTad, garkveuli jgufebiT dasaxle-
buli sacxovreblebis argaremonteba) da gaqiraveba (magaliTad, dausab-
uTebeli gamosaxlebis winaaRmdeg garantiis ararseboba an maRali 
qiravnobis an sadepozito gadasaxadis daweseba garkveul jgufs mikuT-
vnebuli pirebisTvis).

136. ECtHR, Buckley v. UK (# 20348/92), 25 seqtemberi, 1996.

137. gaeros komiteti ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb, “zogadi 
komentari #4: saTanado sacxovreblis ufleba (muxli 11(1))” UN. Doc. E/1992/23, 13 
dekemberi, 1991.

138. FRA, The State of Roma and Traveller Housing in the European Union: Steps Towards Equality (boSaTa da 
moZrav sacxovrebelTa mdgomareoba evropis kavSirSi: Tanasworobisken gadadgmuli 
nabijebi), mokle angariSi, (vena, FRA, marti, 2010).
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magaliTi: belgiaSi meijaris mimarT gamamtyunebeli ganaCeni  gamoi-
tanes sisxlis samarTalwarmoebisas da igi daajarimes samoqalaqo 
wesiT kongoeli pirebisTvis sacxovreblis miqiravebaze uaris Tqmis 
gamo. yofili meijareebisgan damakmayofilebeli daxasiaTebisa da 
saTanado Semosavlis damadasturebeli sabuTis warmodgenis miuxe-
davad, meijarem uari ganacxada maTTan qiravnobis xelSekrulebis ga-
formebaze im safuZvliT, rom warsulSi problemebi Seeqmna sxva qvey-
nis moqalaqeebTan urTierTobisas, qiris miRebasTan dakavSirebiT.139 

3.4.3.1  evr opuli konvencia da saqonlisa da  
servisebis konteqsti, sacxovreb lis  
CaTvliT

evropuli sasamarTlos ganmartebiT, me-8 muxli moicavs saqmeebs, 
romlebic ukavSirdeba pirad cxovrebaze gavlenis mqone saqmi-
anobebs, ekonomikuri da socialuri urTerTobebis CaTvliT.  evro-
pulma sasamarTlom aseve farTod ganmarta sacxovreblis pativiscemis 
ufleba, daculi me-8 muxliT. rogorc aRiniSna, igi moicavs moZrav 
sacxovrebels, rogoricaa furgonebi da mobiluri saxlebi. evropul-
ma sasamarTlom aseve daadgina, rom roca saxelmwifos mier uzrunve-
lyofili sacxovrebeli gansakuTrebiT cud mdgomareobaSia da masSi 
mcxovreb pirebs gangrZobadad rTul pirobebSi uwevT cxovreba, es 
SesaZloa araadamianur mopyrobad CaiTvalos. 

magaliTi: saqmeSi Moldovan and others v. Romania (# 2) ganmcxadeblebi Ta-
vianTi saxlebidan gamoaZeves da maTi sacxovreblebi gansakuTrebiT 
mtkivneul garemoebebSi daangries.140 saxlebis aRdgenis procesi 
Zalian gaiwela da  am periodSi maTTvis gamoyofili sacxovrebeli 
gansakuTrebiT mdare xarisxis iyo. evropulma sasamarTlom daadgina:

“bolo aTi wlis ganmavlobaSi ganmcxadebelTa sacxovrebel pirobebs 
- gansakuTrebiT ki adamianebiT zedmetad gadatvirTul da arasani-
tarul garemos da maT uaryofiT zegavlenas ganmcxadebelTa jan-
mrTelobasa da keTildReobaze, rasac emateboda amgvar pirobebSi 
cxovrebis periodis xangrZlivoba da am sakiTxisadmi xelisuflebis 
organoTa zogadi damokidebuleba - ganmcxadeblebSi mniSvnelovani 
sulieri tanjva unda aReZra, rac laxavda maT adamianur Rirsebas 
da damcirebasa da TviTSefasebis dakninebas iwvevda”.

am msjelobiT, sxva faqtorebTan erTad, evropuli sasamarTlo miv-

139. Correctionele Rechtbank van Antwerpen, 2004 wlis 6 dekembris gadawyvetileba (belgia). Sinaarsi 
inglisur enaze xelmisawvdomia FRA Infoportal-ze, saqme 15-1, teqstis originali ixileT: 
http://infoportal.fra.europa.eu/InfoPortal/caselawDownloadFile.do?id=15.

140 ECtHR, Moldovan and others v. Romania (# 2) (# 41138/98 da # 64320/01), 12 ivlisi, 2005.
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ida im daskvnamde, rom ganmcxadeblebis mimarT mopyroba Rirsebis 
Semlaxveli iyo, rac me-3 muxls ewinaaRmdegeboda. aRsaniSnavia, rom 
zemoT moyvanil amonaridSi aRwerili sacxovrebeli pirobebic ki 
sakmarisi iqneboda am daskvnisaTvis.141  

magaliTi: saqmeSi Đokić v. Bosnia and Herzegovina ganmcxadebeli mis sa-
kuTrebis uflebaSi Carevas asaCivrebda.142 yofili iugoslaviis da-
Slamde, ganmcxadebeli samxedro skolaSi aswavlida da saxelmwi-
fos SeiaraRebul ZalebSi msaxurobda. man saraevoSi bina SeiZina, 
magram bosnia-hercogovinaSi omis dawyebis Semdeg samxedro skola 
dRevandeli serbiis teritoriaze gadaitanes, ganmcxadebelic sko-
las gahyva da serbiis samxedro Zalebs SeuerTda. konfliqtis das-
rulebis Semdeg xelisuflebis organoebma mas sakuTrebis restitu-
ciaze uari uTxres im safuZvliT, rom igi ucxo qveynis samxedro 
ZalebSi msaxurobda. erovnul doneze es  qmedeba gamarTlebuli iyo 
da efuZneboda Semdeg msjelobas: ganmcxadebeli „moRalate“ gaxl-
daT, radgan im ucxo qveynis samxedro ZalebSi  msaxurobda, romel-
ic bosniasa da hercogovinaSi samxedro operaciebSi monawileobda. 
miuxedavad imisa, rom es saqme  evropul sasamarTlos me-14 muxlis 
qveS ar ganuxilavs, man am gadawyvetilebis erTaderT safuZvlad 
ganmcxadeblis eTnikuri warmomavloba miiCnia (radgan konkretul 
samxedro ZalebSi momsaxure piris eTnikur warmomavlobaze mi-
aniSnebda), gansakuTrebiT imitom, rom mis “Ralatze” sxva araferi 
metyvelebda, Tu ara sxva qveynis samxedro ZalebSi formaluri 
gawevrianeba. restituciaze uari Tqmis pirobebSi, kompensaciis an 
alternatiuli sacxovreblis ararseboba ganmcxadeblis sakuTre-
bis uflebaSi araproporciul Carevad Sefasda.

3.4.4 sasamarTlos xelmisawvdomoba

sasamarTlos xelmisawvdomoba diskriminaciis akrZalvis direqtivebSi 
konkretulad naxsenebi ar aris saqonlisa da servisebis magaliTebs So-
ris, magram igulisxmeba, rom igi xvdeba am farglebSi, radgan sasamarT-
loebis sistema saxelmwifos mier sazogadoebisTvis uzrunvelyofili 
servisia anazRaurebis mosapoveblad. direqtivebi diskriminaciis akr-
Zalvis Sesaxeb wevr saxelmwifoebs, sul cota, sasamarTlo da/an admin-
istraciuli procedurebis Seqmnas avaldebuleben, rac individebs saS-
ualebas miscems - suli STaberon direqtivebis Tanaxmad arsebul maT 

141. evropuli sasamarTlos precedentuli samarTali mianiSnebs, rom garkveul 
garemoebebSi, diskriminaciuli mopyroba SesaZloa Rirsebis Semlaxvel mopyrobas 
gautoldes. magaliTad, ix. ECtHR, Smith and Grady v. UK (# 33985/96 da #33986/96), 27 
seqtemberi, 1999.

142. ECtHR, Đokić v. Bosnia and Herzegovina (#6518/04), 27 maisi, 2010.
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uflebebs.143 garda amisa, evrokavSiris kargad gavrcelebuli principia, 
rom individebma unda isargeblon evrokavSiris samarTliT miniWebuli 
uflebebis “efeqtiani sasamarTlo dacvis uflebiT”.144 amgvarad, marTa-
lia ver vityviT, rom “saqonelsa da servisebSi” “sasamarTlos xelmi-
sawvdomoba” moiazreba, magram danamdvilebiT SeiZleba imis Tqma, rom 
sasamarTlos xelmisawvdomoba arsebobs rogorc damoukideblad mdgo-
mi, Tavisufali ufleba (diskriminaciis mtkicebis moTxovnis gareSe), 
TviT direqtivebis aRsrulebasTan mimarTebiT. 

3.4.4.1  evr opuli konvencia da sasamarTlos 
xelmisawvd omobis konteqsti

sasamarTlos xelmisawvdomoba calke mdgomi uflebaa evropuli kon-
venciis Tanaxmad, me-6 muxliT garantirebuli samarTliani sasamarT-
lo ganxilvis uflebis konteqstSi. evropulma sasamarTlom ramden-
ime saqme ganixila sasamarTlosadmi mimarTvisas - diskriminaciasTan 
dakavSirebiT.

magaliTi: saqmeSi Paraskeva Todorova v. Bulgaria erovnuli sasamarTloeb-
is uari -  pirobiTi msjavri daedoT ganmcxadeblisTvis - romelsac 
Tan axlda replika, rom es aucilebeli iyo eTnikur umciresobebSi 
fexgadgmuli dausjelobis kulturis aRmosafxvrelad, me-6 mux-
lis darRvevad CaiTvala, me-14 muxlTan erTad.145  

magaliTi: zemoT ganxilul saqmeSi Moldovan and others v. Romania (# 2)  
sisxlisa da samoqalaqo samarTalwarmoebaTa dasrulebis gadaWar-
bebuli dagvianeba (pirveli gadawyvetilebis gamotanas dasWirda 
Svidi weli) me-6 muxlis darRvevad CaiTvala.146 dadginda, rom dag-
vianeba bevrma saproceso Secdomam ganapiroba da boSebis mimarT 
xelisuflebis organoebis zogadi diskriminaciuli damokide-
bulebis gaTvaliswinebiT, sasamarTlom daaskvna, rom dairRva me-6 
muxli, me-14 muxlTan erTad. 

magaliTi: saqmeSi Anakomba Yula v. Belgium erovnuli kanonmdebloba, 

143. muxli 9(1), direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb; muxli 17(1), direqtiva 
genderuli Tanasworobis Sesaxeb (ganaxlebuli); muxli 8(1), direqtiva genderuli 
saqonlisa da servisebis Sesaxeb; muxli 7(1), direqtiva rasobrivi Tanasworobis Sesaxeb.

144. ix. magaliTad, Vassilakis and others v. Dimos Kerkyras, saqme C-364/07 [2008] ECR. I-90, 12 ivnisi, 
2010;  ECJ, Sahlstedt and others v. Commission, saqme C-362/06 [2009] E.C.R. I-2903, 23 aprili, 2009; 
ECJ, Angelidaki and others v. Organismos Nomarkhiaki Aftodiikisi Rethimnis, saqme C-378/07 [2009] E.C.R. 
I-3071, 23 aprili, 2009.

145. ECtHR, Paraskeva Todorova v. Bulgaria (# 37193/07), 25 marti, 2010.

146. ECtHR, Moldovan and others v. Romania (# 2) (# 41138/98 da #64320/01), 12 ivlisi, 2005
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romelic SeuZlebels xdida, dakmayofilebuliyo ganmcxadeblis 
mamis moTxovna dekretuli Semweobis daniSvnis Taobaze, radgan 
isini belgiis moqalaqeebi iyvnen, me-6 muxlisa da, masTan erTad, me-
14 muxlis sawinaaRmdegod CaiTvala.147 es ar niSnavs, rom sxva qvey-
nis moqalaqeebs saxelmwifo Semweobaze absoluturi ufleba unda 
hqondeT. am garemoebebSi evropul sasamarTloze gavlena moaxdi-
na ramdenime faqtorma, maT Soris im faqtma, rom ganmcxadebels 
mamis moTxovnis dakmayofilebaze uari eTqva, radgan am droisTvis 
mas rezidentobis moqmedi nebarTva ar hqonda, Tumca, swored am 
dros igi nebarTvis ganaxlebis procesSi iyo. garda amisa, evropul 
sasamarTloze aseve imoqmeda im faqtma, rom erTwliani SezRudva 
dawesda saqmeebze mamobis Semweobebis Sesaxeb, rac imas niSnavda, 
rom azrs moklebuli iyo, ganmcxadebels rezidentobis nebarTva 
ganeaxlebina da daxmareba kvlav moeTxova. 

3.5 konvenciis gamoyeneba evropis kavSiris 

samarTlis miRma

garda zemoT moyvanili saqmeebisa - romlebSic evropuli konvenciiT 
garantirebuli dacva diskriminaciis akrZalvis direqtivebiT gaTval-
iswinebul dacvas emTxveva - arsebobs mniSvnelovani sferoebi, romleb-
Sic evropuli konvencia damatebiT dacvas iTvaliswinebs. 

3.5.1 “piradi” sfero: piradi da ojaxuri cxovreba, 

Svilad ayvana, saxli da qorwineba148 

erTi gansakuTrebiT mniSvnelovani sfero, romelTan mimarTebiTac 
wevr saxelmwifoebs farTo sakanonmdeblo ufleba evrokavSirisTvis 
ar miuciaT, ojaxuri da piradi cxovrebaa. am sakiTxTan dakavSirebul 
saqmeebSi evropul sasamarTlos namsjeli aqvs sxvadasxvagvar mopyrob-
aze memkvidreobis wesebis, aseve, ganqorwinebuli mSoblebis bavSvebTan 
urTierTobisa da mamobrivi sakiTxebis Sesaxeb. 

rogorc Semdgom Tavsa da me-4 nawilSia ganxiluli, saqmeebSi Mazurek 

147. ECtHR, Anakomba Yula v. Belgium (# 45413/07), 10 marti, 2009, ganxilulia TavSi 4.7.

148. evropuli konvenciis me-8 muxlis farglebi ganxilulia - “adamianis uflebaTa swavleba 
samarTalmcodneTaTvis” evropis sabWos vebgverdze:  Kilkelly, piradi da ojaxuri 
cxovrebis pativiscemis ufleba, Human Rights Handbooks, #1, 2001, xelmisawvdomia 
vebgverdze: www.coehelp.org/mod/resource/view.php?inpopup=true&id=1636.
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v. France,149 Sommerfeld v. Germany150  and Rasmussen v. Denmark 151 msjelobis sagani 
gaxda gansxvavebuli mopyroba memkvidreobis wesebTan, ganqorwinebuli 
mSoblebis bavSvebTan urTierTobasa da mamobriv sakiTxebTan dakavSire-
biT. me-8 muxli aseve moicavs Svilad ayvanis sakiTxebs. zemoT ganxilul 
saqmeSi E.B. v. France naCvenebia, rom Svilad ayvana SesaZloa evropuli kon-
venciis farglebSi moxvdes, imis miuxedavad, rom es ufleba evropul kon-
venciaSi ar gvxvdeba. garda amisa, evropulma sasamarTlom me-8 muxlis 
zogadi farglebi daadgina Tavis precedentul samarTalze dayrdnobiT:

“konvenciis me-8 muxlis Sinaarsidan gamomdinare, cneba „piradi 
cxovreba“ farTo mniSvnelobis matarebelia da moicavs inter 
alia sxva adamianebTan urTierTobis damyarebisa da gaRrmavebis 
[..], „piradi ganviTarebis“ [..] an TviTgamorkvevis uflebebs. igi 
moicavs iseT elementebs, rogoricaa: saxelebi [..] genderuli 
identifikaciisaTvis, seqsualuri orientacia da seqsualuri 
cxovreba, romelic me-8 muxliT dacul pirad sferoSi xvdeba [..] 
da gadawyvetileba - gyavdes Tu ara Svilebi”. 152 

amgvarad, me-8 muxlis farglebi Zalian farToa. evropuli konvencia 
sxva sferoebSic ereva, rogoricaa qorwineba. es ufleba daculia kon-
venciis me-12 muxliT. 

magaliTi: saqmeSi Muñoz Díaz v. Spain ganmcxadebeli daqorwinda boSuri 
adaTebis Sesabamisad, Tumca, misi qorwineba erovnuli samarTlis 
moTxovnebs ar akmayofilebda da oficialur qorwinebad ar iTvle-
boda.153 miuxedavad amisa, xelisuflebis organoebi ganmcxadebelsa 
da mis meuRles, rogorc daqorwinebulebs, ise epyrobodnen maTT-
vis saidentifikacio dokumentebis gacemisas, materialuri sargeb-
lis gadaxdisas da maTi „ojaxuri wignis“ warmoebisas. meuRlis gar-
dacvalebis Semdeg ganmcxadebelma marCenalis pensia moiTxova, magram 
uari eTqva im safuZvliT, rom erovnuli kanonmdeblobiT igi qor-
winebaSi ar imyofeboda. adamianis uflebaTa evropulma sasamarTlom 
daadgina, rom radgan xelisuflebis organoebi ganmcxadebels ise 
epyrobodnen, rogorc kanonier qorwinebaSi myofs, misi mdgomareo-
ba sxva “keTilsindisieri” meuRleebisas utoldeboda (teqnikuri 
mizezebis gamo, kanonier qorwinebaSi rom ar imyofebodnen, magram 
swamdaT, rom daqorwinebulni iyvnen), romlebic uflebamosilni 
iyvnen, marCenalis pensia aeRoT. marTalia, evropulma sasamarTlom 

149. ECtHR, Mazurek v. France (# 34406/97), 1 Tebervali, 2000.

150. ECtHR, Sommerfeld v. Germany [GC] (# 31871/96), 8 ivlisi, 2003.

151. ECtHR, Rasmussen v. Denmark (# 8777/79), 28 noemberi, 1984.

152. ECtHR, E.B. v. France [GC] (# 43546/02), 22 ianvari, 2008, § 43.

153. ECtHR, Muñoz Díaz v. Spain (# 49151/07), 8 dekemberi, 2009.
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daadgina, rom qorwinebis kanonierad araRiarebiT diskriminacia ar 
momxdara (me-12 muxlis me-13 muxlTan erTad ganxilviT), magram dis-
kriminacia iyo ganmcxadeblisTvis uaris Tqma - mopyrobodnen sxva, 
keTilsindisieri meuRleebis msgavsad da misTvis pensia daeniSnaT (1-
li oqmis 1-li muxli, konvenciis me-14 muxlTan erTobliobaSi). 

amgvarad, adamianuri Rirsebis arsis dacvisaTvis, evropuli sasamarTlo 
saxelmwifoebs, Cveulebriv, ufro viwro Sefasebis farglebs uwesebs, 
magram es unda regulirdebodes mowyvlad mdgomareobaSi myofi sxva 
pirebis dacviT, romelTa uflebebic SesaZloa irRveodes. 

magaliTi: saqme Sommerfeld v. Germany exeboda germaniis kanons, romel-
ic aregulirebda mamis urTierTobas SvilTan.154 erovnuli kanonm-
deblobis Tanaxmad, Tu bavSvis mSoblebi daqorwinebulni ar iyvnen, 
dedas ufleba hqonda, mamisTvis bavSvis naxva aekrZala. am situacia-
Si mamas sasamarTlosTvis unda miemarTa aRniSnuli gadawyvetileb-
is dasaZlevad. mTavrobis argumentaciiT, kanoni diskriminaciuli  
ar iyo, radgan sxvagan mcxovrebi mamebi Svilebis mimarT mcire 
interess iCendnen. evropulma sasamarTlom daadgina, rom saxelm-
wifos Sefasebis farglebi gansakuTrebiT viwro unda yofiliyo 
im saqmeebSi, romlebic exeboda mSoblebis SvilebTan urTierTo-
bis uflebas. garda amisa, man ganacxada, rom „Zalze mniSvnelovani 
mizezebis SemTxvevaSi iyo SesaZlebeli, qorwinebaSi da qorwinebis 
gareSe dabadebuli bavSvebis mimarT gansxvavebuli mopyroba evrop-
uli konvenciis Sesabamisad miCneuliyo [...]. igive exeboda gansxvave-
bul mopyrobas qorwinebaSi dabadebuli bavSvis mamasa da im mamas 
Soris, romelic Svilis dedasTan qorwinebis gareSe cxovrobda”.  
evropulma sasamarTlom daadgina, rom mTavrobis argumentebi ver 
amarTlebda amgvar gansxvavebul mopyrobas. 

aRniSnul saqmeSi evropulma sasamarTlom miiCnia, rom mamis interesebi 
bavSvisas emTxveoda, radgan bavSvis interesebSi iyo, mamasTan kontaqti 
hqonoda. Tumca, Tu bavSvis interesebi potenciurad mamis interesebs 
SeewinaaRmdegeboda, sasamarTlo saxelmwifos Sefasebis ufro farTo 
farglebs dauwesebda - bavSvis dasacavad saukeTeso gadawyvetilebis 
gansazRvrisTvis. 

magaliTi: saqmeSi Rasmussen v. Denmark mama Cioda xandazmulobis vadis 
gamo, romelic ukrZalavda, mamobis dasamtkiceblad ebrZola.155 ev-

154. ECtHR, Sommerfeld v. Germany [GC] (# 31871/96), 8 ivlisi, 2003, § 93. msgavs faqtebzea: ECtHR, 
Sahin v. Germany [GC] (# 30943/96), 8 ivlisi, 2003. aseve ix. ECtHR, Mazurek v. France (# 34406/97), 
1 Tebervali, 2000, romelic aseve exeba gansxvavebul mopyrobas qorwinebis gareSe 
dabadebuli bavSvebis mimarT, ganxilulia me- 4 nawilSi (daculi safuZvlebi).

155. ECtHR, Rasmussen v. Denmark (# 8777/79), 28 noemberi, 1984



saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb

88

ropulma sasamarTlom daadgina, rom es utoldeboda gansxvavebul 
mopyrobas sqesis gamo, magram gamarTlebuli iyo. igi emsaxure-
boda kanonier mizans - daecva bavSvis usafrTxoeba da daezuste-
bina statusi - mamebisTvis xelisSeSliT, rom mamobis damtkicebis 
SesaZleblobiT, cxovrebis gviandel etapze borotad ar esarge-
blaT. radgan am sakiTxs evrokonvenciis monawile saxelmwifoebi 
unificirebulad ar miudgnen, evropulma sasamarTlom saxelmwifos 
Sefasebis farTo farglebi dauwesa da daadgina, rom gansxvavebuli 
mopyroba gamarTlebuli iyo.156 

5.3.2 politikur saqmianobaSi CarTuloba: gamoxatvis, 
Sekrebisa da gaerTianebis Tavisufleba da 
Tavisufali arCevnebi

evropis sabWos erT-erTi umTavresi mizania demokratiis ganviTareba. 
es asaxulia evropuli konvenciis bevr uflebaSi, romlebic xels uw-
yoben politikur saqmianobaSi CarTulobis process. amasTan mimarTe-
biT, evrokavSiris samarTliT dadgenili uflebebi mcire masStabisaa 
(kerZod, igi iTvaliswinebs evrokavSiris moqalaqeTa aqtiur saarCevno 
uflebas, rogorc municipalur, aseve evropuli parlamentis arCevneb-
Si), evropuli konvencia ki ufro farTo garantiebs iTvaliswinebs da 
moicavs rogorc aqtiur da pasiur saarCevno uflebas, aseve SemovliT 
uflebebs, rogoricaa gamoxatvis Tavisufleba da Sekrebebisa da gaer-
Tianebebis Tavisufleba. 

magaliTi: zemoT ganxilul saqmeSi Bączkowski and others v. Poland nebar-
Tvis gaucemloba - Catarebuliyo aRlumi cnobierebis asamaRleblad 
seqsualuri orientaciis diskriminaciis Sesaxeb - meris sajaro ho-
mofobiuri replikis fonze utoldeboda Sekrebis Tavisuflebis 
darRvevas (konvenciis me-11 muxli), me-14 muxlTan erTobliobaSi.157 

gaerTianebis Tavisufleba aseve moicavs politikur partiaTa Seqmnis 
dacvas da am uflebiT sargeblobaSi Carevis aRsakveTad, evropuli 
sasamarTlo farTomasStabian dacvas awesebs158.  analogiurad, rogorc 
me-4 nawilis me-8 TavSia aRniSnuli, mkacr kontrols eqvemdebareba 
nebismieri Careva sityvis TavisuflebaSi, politikuri debatebis kon-
teqstSi.159

156. Ibid.

157 ECtHR, Bączkowski and others v. Poland (# 1543/06), 3 maisi, 2007.

158 mag. ECtHR, Socialist Party and others v. Turkey (#21237/93), 25 maisi, 1998.

159 ECtHR, Castells v. Spain (# 11798/85), 23 aprili, 1992.
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3.5.3 kanonis aRsruleba

arsebiTi uflebebis uzrunvelyofis garda, rogoricaa sicocxlis 
ufleba (me-2 muxli) da ufleba, piri daculi iyos wamebisgan, araadamia-
nuri an Rirsebis Semlaxveli mopyrobisa an dasjisgan (me-3 muxli), sax-
elmwifoebi am muxlebiT valdebulni arian, gamoiZion is garemoebebi, 
romlebSic piri gardaicvala an aRiniSna me-3 muxliT gaTvaliswinebuli 
mopyroba. Nachova-sa da Cakir-is saqmeebSi evropulma sasamarTlom daad-
gina, rom amaSi moiazreba konkretuli valdebuleba - saxelmwifoebma  
me-2 da me-3 muxlebis darRvevis miRma  SesaZlo rasistuli motivebi 
gamoiZion, da Tu amas ver moaxerxeben, es gautoldeba aRniSnuli mux-
lebis darRvevas, konvenciis me-14 muxlTan erTobliobaSi.160 

magaliTi: saqmeSi Turan Cakir v. Belgium ganmcxadebeli Cioda, rom 
dakavebisas policieli sastikad moepyro, ramac mZime da xiluli 
dazianebebi gamoiwvia. amas Tan sdevda muqara da rasistuli Sinaar-
sis Seuracxyofebi.161 evropulma sasamarTlom daadgina, rom gamoy-
enebuli ZaladobiT dairRva ganmcxadeblis me-3 muxliT daculi 
ufleba - ar daqvemdebareboda araadamianur da Rirsebis Semlaxvel 
mopyrobas. man aseve daadgina, rom radgan saxelmwifom ver SeZlo, 
saTanado gamoZieba ewarmoebina ganmcxadeblis saCivrebze arasa-
Tanado mopyrobis Sesaxeb, dairRva saxelmwifos saproceso valde-
buleba, dawesebuli amave muxlis Tanaxmad. garda amisa, sasamarT-
lom daadgina: is faqti, rom saxelmwifom ver SeZlo gamoZieba, iyo 
me-3 muxlis darRveva me-14 muxlTan erTobliobaSi, radgan sax-
elmwifo valdebuli gaxldaT, gamoeZiebina  saCivrebi ara mxolod 
arasaTanado mopyrobis, aramed imis Sesaxebac, rom es mopyroba iyo 
diskriminaciuli da rasistul motivebze Cadenili. 

magaliTi: saqme Nachova v. Bulgaria exeboda ori boSa mamakacis mkv-
lelobas, roca isini samxedro policias gaurbodnen. es ukanaskne-
li maT dakavebas apirebda Svebulebis gamoyenebis gareSe samsaxurSi 
aryofnis gamo.162 incidentis dros oficerma, romelmac mamakacebs 
sasikvdilo Wrilobebi miayena, gverdze mdgomis gasagonad daiyvira: 
“sazizRaro boSebo”. evropulma sasamarTlom daadgina, rom saxelm-
wifom  daarRvia msxverplTa sicocxlis ufleba (konvenciis me-2 
muxlis Tanaxmad), rogorc arsebiT, aseve procedurul nawilSi, 
radgan mkvleloba saTanadod ver gamoiZia. aseve dadginda: is, rom 
ar Catarda saTanado gamoZieba, utoldeboda me-2 muxlis darRvevas 
me-14 muxliT dacul uflebasTan erTobliobaSi, radgan saxelmwi-

160 ECtHR, Nachova and others v. Bulgaria [GC] (# 43577/98 da # 43579/98), 6 ivlisi, 2005; ECtHR, 
Turan Cakir v. Belgium (# 44256/06), 10 marti, 2009; analogiurad, ECtHR, Šečić v. Croatia (# 
40116/02), 31 maisi, 2007.

161 ECtHR, Turan Cakir v. Belgium (# 44256/06), 10 marti, 2009.

162 ECtHR, Nachova and others v. Bulgaria [GC] (# 43577/98 da #43579/98), 6 ivlisi, 2005.
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fos ekisreboda konkretuli valdebuleba  - gamoeZiebina SesaZlo 
diskriminaciuli motivebi.

radgan orive saqmeSi saxelmwifo moxeleTa qmedebebze iyo saubari, 
unda aRiniSnos, rom saxelmwifos valdebuleba - Caerios danaSaulis 
msxverplTa dasacavad, iseve rogorc valdebuleba - mogvianebiT es qme-
debebi saTanadod gamoiZios, exeba kerZo pirTa qmedebebsac. 

magaliTi: saqmeSi 97 Members of the Gldani Congregation of Jehovah’s Witnesses and 
4 others v. Georgia163 ieRovas mowmeTa jgufs Tavs daesxa ultramarTl-
madidebluri jgufi. miuxedavad imisa, rom policiam Setyobineba 
miiRo, igi Zaladobis aRsakveTad dapirispirebaSi ar Caeria. Sem-
dgomi gamoZieba Sewyda, radgan policiam daaskvna, rom SeuZlebeli 
iyo damnaSaveTa vinaobis dadgena. adamianis uflebaTa evropulma 
sasamarTlom daadgina, rom policiis umoqmedoba rasobrivi Zalado-
bisgan msxverplTa dasacavad da Semdgom adekvaturi gamoZiebis Cau-
tarebloba iyo me-3 muxlisa (ufleba, piri daculi iyos wamebisgan, 
araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjisgan) da 
me-9 muxlis darRveva (religiis Tavisufleba), me-14 muxlTan erTo-
bliobaSi, radgan igi religiur safuZvels emyareboda.

evrokavSiris samarTliT, SesaZloa, analogiuri valdebulebebi dawes-
des sabWos CarCo gadawyvetilebis konteqstSi, rasizmisa da qsenofobi-
is garkveuli formebisa da gamoxatulebis sisxlis samarTliT aRmofx-
vris Sesaxeb (ganxilulia nawilSi 4.6).164 Tumca, CarCo gadawyvetileba 
saxelmwifoebs ar uwesebs konkretul valdebulebas - gamoiZion, piris 
mimarT danaSauli rasistul motivebs xom ar efuZneboda.

3.5.4 sisxlis samarTlebrivi sakiTxebi

zemoT, 3.5.3 qveTavSi ganxiluli kanonis aRsrulebis sakiTxTa garda, 
evropuli konvencia sisxlis samarTlis sakiTxebsac ukavSirdeba ram-
denime uflebis farglebSi. maT Sorisaa: samarTliani sasamarTlo ganx-
ilvis ufleba, ufleba - ar  dagakaon TviTneburad, ukuqceviTi Zalis 

163 ECtHR, 97 Members of the Gldani Congregation of Jehovah’s Witnesses and 4 others v. Georgia (# 71156/01), 
3 maisi, 2007.

164 2008 wlis 28 noembris sabWos CarCo gadawyvetileba 2008/913/JHA rasizmisa da qsenofobiis 
garkveuli formebisa da gamoxatulebis sisxlis samarTliT aRmofxvris Sesaxeb, OJ L 
328, 6.12.2008, gv. 55. unda aRiniSnos Semdegi:  evropulma sasamarTlom daadgina, rom 
diskriminaciis, siZulvilisa da Zaladobis waqezeba adamianTa jgufis mimarT - maTi 
warmomavlobis an imis gamo, miekuTvnebian Tu ara konkretul eTnikur jgufs, erovnebas, 
rasas an religias - gamoxatvis Tavisuflebis konkretuli SezRudvaa, romelic daculia 
evropuli konvenciiT. ix. magaliTad, ECtHR Le Pen v. France (# 18788/09), 20 aprili, 2010; 
ECtHR Féret v. Belgium (# 15615/07), 16 ivlisi, 2009; ECtHR Willem v. France, (# 10883/05), 16 
ivlisi, 2009; da ECtHR Balsytė-Lideikienė v. Lithuania (# 72596/01), 4 noemberi, 2008.
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sasjelis an erTi da imave danaSaulisTvis orjer pasuxisgebis akr-
Zalva, sicocxlis ufleba, da ufleba - piri daculi iyos wamebisgan, 
araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjisagan.

magaliTi: saqmeSi Opuz v. Turkey evropulma sasamarTlom daadgina, rom 
moxda arapirdapiri diskriminacia sqesobriv safuZvelze, sicocx-
lis uflebisa da me-3 muxliT daculi uflebis darRvevasTan er-
Tad, radgan policiam da marTlmsajulebis organoebma ver SeZles, 
saTanadod aResrulebinaT kanoni ojaxuri Zaladobis Sesaxeb. 165 

magaliTi: saqmeebSi D.G. v. Ireland da Bouamar v. Belgium (ganxilulia nawilSi 
4.5) erovnulma organoebma ganmcxadeblebi daapatimres.166 aq evro-
pulma sasamarTlom CaTvala, rom marTalia dairRva Tavisuflebis 
ufleba, magram diskriminacia ar momxdara, radgan gansxvavebuli 
mopyroba gamarTlebuli iyo mcirewlovanTa dacvis interesebiT.

165 ECtHR, Opuz v. Turkey (# 33401/02), 9 ivnisi, 2009.

166 ECtHR, D.G. v. Ireland (# 39474/98), 16 maisi, 2002; ECtHR, Bouamar v. Belgium (# 9106/80), 
Tebervali, 29 1988.
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ZiriTadi sakiTxebi

•	 mesame qveynis moqalaqeebi aseve sargebloben Tanaswori mopyrob-
is uflebiT evrokavSiris diskriminaciis akrZalvis direqtivebiT 
dacul sakmaod bevr sferoSi, roca isini “grZelvadiani reziden-
tebi” arian mesame qveynis erovnuli direqtivis Tanaxmad.

•	 mesame qveynis moqalaqeebi, romlebic “grZelvadiani reziden-
tebi” ar arian, diskriminaciis akrZalvis direqtivebis Tanaxmad,  
mcire dacviT sargebloben:

•	 seqsualuri orientaciis, asakis, SezRuduli SesaZleblobis 
an religiisa Tu rwmenis gamo diskriminaciisas, profesiul 
treningsa an samuSao pirobebze xelmisawvdomobis uflebiT 
sargeblobisas. Tumca, isini dasaqmebisas Tanaswori mopyro-
bis uflebiT ar sargebloben;

•	 Tanaxmad direqtivebisa genderuli saqonlisa da servisebis da 
genderuli Tanasworobis (ganaxlebuli) Sesaxeb, mesame qveynis 
moqalaqeebi sqesobrivi diskriminaciisagan dacviT sargeblo-
ben dasaqmebisas da saqonelsa da servisebze mimarTvisas. 

•	 evrokavSiris diskriminaciis akrZalvis direqtivebis Tanaxmad, 
diskriminaciisagan dacvas gansxvavebuli farglebi aqvs:

•	 rasobrivi da eTnikuri safuZveli yvelaze farTo dacviT 
sargeblobs. isini daculia dasaqmebaze, socialuri uzrunve-
lyofis sistemasa da saqonelsa da servisebze mimarTvis kon-
teqstSi;

•	 sqesobrivi diskriminacia daculia dasaqmebaze, socialur daz-
Rvevasa (romelic farTo socialuri uzrunvelyofis sistemaze 
viwroa) da saqonelsa da servisebze mimarTvis konteqstSi;

•	 seqsualuri orientacia, SezRuduli SesaZlebloba, religia 
an rwmena da asaki amJamad daculia mxolod dasaqmebaze mima-
rTvis konteqstSi.

•	 adamianis uflebaTa evropuli konvencia daculi safuZvlebis us-
asrulo CamonaTvals moicavs. yvelas SeuZlia, evropuli konven-
cia moixmos Sidasaxelmwifoebrivi organoebis, sasamarTloebis 
da, sabolood, evropuli sasamarTlos winaSe.

•	 roca saCivari arsebiTi uflebis darRvevaze moicavs mtkicebas 
diskriminaciis Sesaxeb, evropuli sasamarTlo mas ganixilavs an 
mxolod me-14 muxlze dayrdnobiT, an arsebiT muxlze, me-14 muxl-
Tan erTobliobaSi.

•	 evropul sasamarTloSi SeuZlebelia saCivris Setana mxolod me-14 
muxlis darRvevis Sesaxeb, igi unda erTiandebodes saCivarTan ev-
ropuli konvenciis erT-erTi arsebiTi uflebis darRvevaze. sak-
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damatebiT sakiTxavi literatura:

Bell, “Beyond European Labour Law? Reflections on the EU Racial Equality Directive” 
(evropuli Sromis samarTlis miRma? anarekli evrokavSiris direqti-
vaze  rasobrivi Tanasworobis Sesaxeb), 8 European Law Journal (2002) 384.

Boccadoro, “Housing Rights and Racial Discrimination” (sabinao uflebebi da ra-
sobrivi disrkiminacia), in European Network of Legal Experts on the Non-Dis-
crimination Field, 8 (ivlisi, 2009) European Anti-Discrimination Law Review, p. 21. 

Brosius-Gersdorf, “Ungleichbehandlung von Imam-Ehe und Zivilehe bei der Gewährung 
von Sozialversicherungsleistungen in der Türkei aus völkerrechtlicher Sicht: der Fall 
Serfie Yigit vor dem Europäischen Gerichtshof für Menschenrechte” (araTanabari 
mopyroba religiuri da samoqalaqo qorwinebisas, TurqeTis samarTlis 
mixedviT. adamianis uflebaTa evropuli sasamarTlo, saqme Serfie yigit), 
Europäische Grundrechte-Zeitschrift (2009).

marisia, ganacxadi zogadad exebodes konvenciis erT-erTi arsebiTi 
uflebiT dacul sferos.

•	 evropuli konvenciis me-12 oqmi qmnis diskriminaciis akrZalvis da-
moukideblad mdgom uflebas. igi ukavSirdeba nebismier ufle-
bas, romelic gaTvaliswinebulia (an gamomdinareobs) erovnuli 
samarTliT an praqtikiT da “diskriminaciis” mniSvneloba identuria 
me-14 muxliT gansazRvruli mniSvnelobisa.

•	 ECJ-s midgoma imgvaria, rom Zalian gaafarToos gamoyenebis areali, 
raTa srulad aamoqmedos evrokavSiris samarTliT individTaTvis 
miniWebuli uflebebi.

•	 evropuli konvenciis farglebi, rogorc masSi daculi arsebiTi 
uflebebis speqtriT, aseve am uflebaTa ganmartebis maneriT, me-14 
muxlis gamoyenebis miznebisaTvis mniSvnelovnad farToa, evrokavS-
iris diskriminaciis akrZalvis direqtivebTan SedarebiT.

•	 gansakuTrebiT mniSvnelovani sferoebi, romlebic diskriminaciis 
akrZalvis direqtivebis farglebs scdeba da zogadad evrokavSiris 
kompetenciis miRmaa darCenili (Sesabamisad, ZiriTadi uflebebis 
qartiis miRmac), moicavs Semdeg sakiTxebs: piradi da ojaxuri samar-
Tali, politikur saqmianobaSi CarTulobasTan asocirebuli ufle-
bebi da sisxlis samarTlebrivi sakiTxebi. 

•	 maSasadame, diskriminaciis msxverplTaTvis gansakuTrebiT mniSvnelo-
vania, TavianTi sasarCelo moTxovnis formulirebisas yuradRebiT 
daakvirdnen, maTi saCivari diskriminaciis akrZalvis direqtivebis 
farglebSi xvdeba Tu adamianis uflebaTa evropuli konvenciis.



Cousins, “The European Convention on Human Rights and Social Security law” (ada-
mianis uflebaTa evropuli konvencia da socialuri dazRvevis samar-
Tali), 10.1 Human Rights Law Review (2010) 191.

Edel, The prohibition of discrimination under the European Convention on Human 
Rights (diskriminaciis akrZalva adamianis uflebaTa evropuli konven-
ciis mixedviT), Human Rights Files, No. 22, 2010

Equinet, Combating Discrimination in Goods and Services (diskriminaciis aR-
mofxvra saqonelsa da servisebSi) (Equinet, 2004). 

ERRC/Interights/MPG Strategic Litigation of Race Discrimination in Europe: from Princi-
ples to Practice (strategiuli samarTalwarmoeba rasobrivi diskriminaciis 
Sesaxeb saqmeebze evropaSi: principebidan praqtikamde) (Nottingham, Rus-
sell Press, 2004), Annex 5.c.

Kapuy, “Social Security and the European Convention on Human Rights: How an Odd 
Couple has Become Presentable” (socialuri dazRveva da adamianis ufleba-
Ta evropuli konvencia: rogor gaxda ucnauri wyvili prezentabeluri), 
9.3 European Journal of Social Security (2007) 221.

Sanchez-Rodas Navarro, “El Tribunal Europeo de Derechos Humanos y la pensión de 
viudedad en caso de unión celebrada conforme al rito gitano” (adamianis uflebaTa 
evropuli sasamarTlo da boSaTa CveulebebiT daqorwinebuli qvrivis 
sapensio uflebebi), Aranzadi Social (2009) 18. 

Sudre (ed.), Le droit à la non-discrimination au sens de la Convention européenne des 
droits de l‘homme : actes du colloque des 9 et 10 novembre 2007 (diskriminaciis 
akrZalvis samarTali adamianis uflebaTa evropuli konvenciis mixedviT: 
2007 wlis 9 da 10 noemberis konferencia) (Bruxelles: Bruylant/Nemesis, 2008).
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4.1 Sesavali

diskriminaciis akrZalvis evropuli direqtivebiT dauSvebelia gansx-
vavebuli mopyroba romelime “daculi safuZvlis” gamo. isini moicavs 
daculi safuZvlebis zust da SezRudul CamonaTvals, romlebSic Se-
dis sqesi (genderuli saqonlisa da servisebis direqtiva, genderuli 
Tanasworobis direqtiva (ganaxlebuli)), seqsualuri orientacia, Sez-
Ruduli SesaZlebloba, asaki, religia an rwmena (direqtiva dasaqmebi-
sas Tanabari mopyrobis Sesaxeb), rasobrivi an eTnikuri warmomavloba 
(direqtiva rasobrivi Tanasworobis Sesaxeb). amisgan gansxvavebiT, ada-
mianis uflebaTa evropuli konvencia safuZvlebis usasrulo CamonaT-
vals moicavs, romlebic direqtivebiT gaTvaliswinebuls emTxveva, ma-
gram scdeba mis farglebs. me-14 muxlSi aRniSnulia, rom uflebebiT 
sargebloba uzrunvelyofili unda iyos yovelgvari diskriminaciis 
gareSe, “ganurCevlad sqesis, rasis, kanis feris, enis, religiis, poli-
tikuri Tu sxva Sexedulebebis, erovnuli Tu socialuri warmoSobis, 
erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebis Tu sxva 
niSnisa.” am ukanasknelma - sxva niSanma - ev-
ropul sasamarTlos saSualeba misca, da-
cul safuZvelTa Soris (sxva safuZvlebTan 
erTad) diskriminaciis akrZalvis direqtive-
biT Riad daculi safuZvlebi moeazrebina, 
kerZod: SezRuduli SesaZlebloba, asaki da 
seqsualuri orientacia. 

1-l nawilSi aRiniSna, rom evropis kavSiris 
ZiriTad uflebaTa qartiac krZalavs dis-
kriminacias. qartia savaldebuloa evropis 
kavSiris institutebisaTvis, magram aseve gamoiyeneba wevr saxelmwifo-
Ta mimarT, roca isini evrokavSiris samarTals ganmartaven da iyeneben. 

daculi safuZvlebi

4

“daculi safuZveli” piris 
maxasiaTebelia, romelic 
relevanturad ar unda CaiT-
valos gansxvavebuli mopy-
robisTvis an garkveuli 
SeRavaTiT sargeblobisTvis.
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diskriminaciis qartiis debuleba moicavs rogorc evropuli konven-
ciiT, aseve diskriminaciis akrZalvis direqtivebiT dacul safuZvlebs, 
Tumca, masSi ar vxvdebiT usasrulo safuZvels “sxva niSnis” saxiT.

4.2 sqesi

sqesobrivi diskriminacia SedarebiT naTeli cnebaa, romelic damate-
biT axsnas naklebad saWiroebs. igi exeba diskriminacias, dafuZnebuls 
imaze, rom piri qalia  an kaci. igi evrokavSiris socialuri politikis 
yvelaze daxvewili aspeqtia da didi xania arsebiT uflebad iTvleba. am 
safuZvlis gamo dacvis ganviTareba emsaxureboda or mizans: pirveli, 
ekonomikurs, radgan bazarze fexgadgmuli damaxinjebuli midgomis aR-
mofxvras uwyobda xels da meore - politikur doneze axal imijs qm-
nida, romelic mimarTuli iyo socialuri progresisa da sacxovrebeli 
Tu samuSao pirobebis gaumjobesebisken. Sedegad, sqesobrivi safuZvliT 
diskriminaciisagan dacva iyo da kvlav rCeba evrokavSiris fundamentur 
funqciad. Tanaswori mopyrobis socialuri da politikuri mniSvneloba 
kidev ufro gamyarda mas Semdeg, rac mas mTavari adgili daeTmo ZiriTad 
uflebaTa qartiaSi. analogiurad kargadaa ganviTarebuli sqesobrivi 
diskriminaciisagan dacva evropuli konvenciis Tanaxmad.

miuxedavad imisa, rom rogorc wesi, qalebi ufro arian arasaxarbielo 
mopyrobis msxverplni, vidre kacebi, yovelTvis ase ar xdeba. 

magaliTi: saqmeSi Defrenne v. SABENA ganmcxadebeli Cioda, rom ufro 
naklebs uxdidnen, vidre mis mamakac kolegebs, Tumca ki identur 
movaleobebs asrulebdnen.167 ECJ-m daadgina, rom moxda diskrimina-
cia sqesobriv safuZvelze. am gadawyvetilebis miRebisas ECJ-m xazi 
gausva evropis kavSiris ekonomikur da socialur ganzomilebebs 
da imas, rom diskriminaciis akrZalva evropis kavSirs exmareba am 
miznebisken swrafvaSi. 

zemoT ganxilul Bilka-s saqmeSi ECJ-m imsjela gansxvavebul mopyrobaze, 
romelic efuZneboda damqiraveblis menejerul gaTvlebs. damqiraveblis 
azriT, naxevar ganakveTze momuSave TanamSromlebis arCarTva sapensio 
dazRvevis programaSi gamarTlebuli iyo, radgan amiT srulganakveTiani 
samsaxuri ufro mimzidveli xdeboda da, Sesabamisad, damqiravebeli 
uzrunvelyofili iqneboda  saTanado raodenobis TanamSromlebiT. am 
saqmeSi ECJ-s naTlad ar gamouxatavs - aRniSnul RonisZiebas miiCnevda 
Tu ara uflebebiT gansxvavebulad sargeblobis proporciulad. Tumca, 
ECJ-m Tavisi azri naTlad gamoxata Semdeg saqmeSi:

167. ECJ, Defrenne v. SABENA, saqme 43/75 [1976] ECR 455, 8 aprili, 1976
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magaliTi: Hill-is saqmeSi mTavrobam samuSaos ganawilebis sqema samo-
qalaqo samsaxurSi danerga. am sqemis Tanaxmad, erTi poziciis ga-
nawileba droebiT or pirs SeeZlo - TiToeuli sruli drois 50%-s 
imuSavebda da mTliani xelfasis 50%-s miiRebda.168 TanamSromlebs 
SeeZloT, TavianT srulganakveTian poziciebs dabrunebodnen, roca 
es poziciebi gaTavisufldeboda. regulaciebis Tanaxmad, srul ga-
nakveTze momuSave pirebs weliwadSi erTxel xelfasi TiTo safex-
uriT ezrdebodaT. Tumca, maTTvis, romlebic samuSao adgils in-
awilebdnen, danamati naxevrdeboda da am pirobebSi erTi sruli 
danamatis miRebas ori wlis Semdeg axerxebdnen. winamdebare saqmeSi 
ori ganmcxadebeli TavianT srulganakveTian poziciebs daubrunda. 
isini asaCivrebdnen danamatis gamoTvlis sqemas, romelic damqirave-
belma maT mimarT gamoiyena. ECJ-m daadgina, rom moxda diskrimina-
cia sqesobriv safuZvelze, radgan samuSao adgils ZiriTadad qale-
bi inawilebdnen. mTavrobis argumentaciiT, gansxvavebuli mopyroba 
gamarTlebuli iyo, radgan igi efuZneboda namsaxureb srul droze 
danamatis Sefardebis princips. man daadgina, rom es mtkiceba obieq-
turi kriteriumiT ar myardeboda (ar arsebobda mtkicebuleba, rom 
sxva pirTa staJi namsaxurebi saaTebis zusti raodenobiT gamoiTv-
leboda). ECJ-m ganacxada, rom “damqiravebeli ver gaamarTlebs  sa-
muSaos ganawilebis sqemidan warmoqmnil diskriminacias mxolod im 
safuZvliT, rom misi Tavidan arideba xarjebs gauzrdis”. 

amgvarad, rogorc Cans, ECJ ar aRiarebs sqesobriv safuZvelze diskrim-
inaciuli mopyrobis gamamarTlebel argumentebs, romlebic mxolod 
damqiravebelTa finansur an menejerul gaTvlebs efuZneba. 

magaliTi: saqmeSi Ünal Tekeli v. Turkey ganmcxadebeli asaCivrebda im 
faqts, rom erovnuli kanonmdebloba qals avaldebulebda, qor-
winebis Semdeg meuRlis gvari etarebina.169 miuxedavad imisa, rom 
kanoni qals qmris gvarTan erTad qaliSvilobis gvaris datovebis 
uflebasac aZlevda, evropulma sasamarTlom es faqti mainc sqeso-
briv safuZvelze diskriminaciad CaTvala, radgan erovnuli kanonm-
debloba mamakacebs gvaris gamocvlas ar avaldebulebda. 

magaliTi: saqmeSi Zarb Adami v. Malta ganmcxadebeli Cioda, rom naf-
ic msajulTa samsaxurSi gamoZaxeba diskriminacias utoldeboda, 
radgan msajulTa siebis dakompleqtebis praqtikis Tanaxmad, mam-
akacebs ufro xSirad eZaxdnen, vidre qalebs.170 statistikis mixed-
viT, xuTi wlis ganmavlobaSi 95%-ze meti nafici msajuli mamakaci 

168. ECJ, Hill and Stapleton v. The Revenue Commissioners and Department of Finance, saqme C-243/95 [1998] ECR 
I-3739, 17  ivnisi, 1998.

169. ECtHR, Ünal Tekeli v. Turkey (# 29865/96), 16 noemberi, 2004.

170. ECtHR, Zarb Adami v. Malta (# 17209/02), 20 ivnisi, 2006.
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iyo. evropulma sasamarTlom daadgina, rom radgan qalebsa da mam-
akacebs Tanabari samoqalaqo valdebuleba hqondaT, es diskrimina-
cias utoldeboda. 

cneba “sqesis” ganmartebam aseve moicva 
situaciebi, sadac diskriminaciuli mopy-
roba ukavSirdeba ganmcxadeblis “sqess” 
abstraqtuli gagebiT, romelic genderu-
li identobis SezRudulad dacvis Sesa-
Zleblobas iZleva.171 

 amgvarad, genderuli identobis ufro 
farTod aRiarebuli ganmarteba moicavs 
ara mxolod maT, vinc qirurgiuli Care-
viT sqess icvlis (“transseqsualebi”), 
aramed imaTac, Tavisi genderis gamoxat-
vis sxva formebs rom irCeven, magaliTad, 
transvestitebs an im pirebs, romlebic 
sapirispiro sqesisaTvis damaxasiaTebeli 
saubris maneriT gamoirCevian an maTi ko-
smetikiT sargebloben. 

saqmis P v. S and Cornwall County Council Semdeg, diskriminaciis akrZalvis 
direqtivebiT daculi “sqesobrivi” safuZveli aseve moicavs im pirTa 
diskriminacias, romlebic “apireben qirurgiuli gziT sqesis Secv-
las, an ukve Seicvales”. Sesabamisad, evrokavSiris samarTlis Tanaxmad, 
sqesobrivi safuZveli genderul identobas amJamad mxolod viwro mniS-
vnelobiT icavs. 

magaliTi: saqme K.B. v. NHS Pensions Agency exeboda K.B.-s transseqsuali 
partniorisaTvis qvrivis pensiaze uaris Tqmas.172 am uaris mizezi is 
iyo, rom transseqsuali wyvili qorwinebaSi yofnis moTxovnas ver 
akmayofilebda; im droisaTvis, inglisis samarTliT, transseqsual 
wyvils daqorwineba ar SeeZlo.

diskriminaciis sakiTxis ganxilvisas ECJ-m daadgina, rom  diskrimi-
nacia sqesobrivi safuZvliT ar momxdara, radgan  marCenalis pen-
siaze uflebamosili piris gansazRvrisas mas nakleb saxarbielod 
moepyrnen ara imis gamo, rom igi kaci iyo an qali. Semdeg ECJ-m 

171. es sayovelTaod gavrcelebuli ganmarteba aRebulia “ioguakartas principebidan 
- adamianis uflebaTa saerTaSoriso samarTlis gamoyenebis Sesaxeb seqsualuri 
orientaciisa da genderuli identobis mimarT”, marti, 2007, xelmisawvdomia vebgverdze: 
http://www.yogyakartaprinciples.org/principles_en.htm. principebi miRebulia adamianis uflebaTa 
saerTaSoriso samarTlis eqspertTa damoukidebeli organos mier.

172. ECJ, K.B. v. NHS Pensions Agency, saqme C-117/01 [2004] ECR I-541, 7 ianvari, 2004

genderuli identoba exeba “Ti-
Toeuli adamianis mier genderis 
Rrma Sinagan da individualur 
gancdas, romelic SesaZloa ar 
emTxveodes sqess, dabadebisas 
rom miakuTvnes. es ukanaskneli 
moicavs sxeulis personalur 
aRqmas (rasac SesaZloa nebayo-
flobiT mohyves sxeulis gareg-
nuli an funqciuri modifikacia 
samedicino, qirurgiuli an sxva 
saSualebebiT) da sxva genderul 
gamoxatulebebs, rogoricaa Cac-
ma, saubari da manerebi”.171
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msjelobis kursi Secvala da yuradReba qorwinebaze gaamaxvila. 
xazi gaesva im faqts, rom transseqsualebs arasodes SeeZloT 
daqorwineba da, Sesabamisad, marCenlis pensiiT sargebloba, het-
eroseqsualebs ki es ufleba hqondaT. amis Semdeg gaiTvaliswines 
evropuli sasamarTlos mier ganxiluli  Christine Goodwin-is173 saqme. 
am msjelobaTa safuZvelze, ECJ-m daaskvna, rom britanuli kanon-
mdebloba Tanaswori mopyrobis princips ar Seesabameboda, radgan 
igi transseqsualebs xels uSlida, maTi partniorebis gadasaxadis 
nawiliT esargeblaT.

magaliTi: analogiuri msjeloba gaimarTa Richards-is saqmeSi.174  ri-
Cardsma, romelic kacad daibada, genderi qirurgiuli CareviT 
Seicvala. saqme exeboda saxelmwifo sapensio sqemas did brita-
neTSi, sadac im droisaTvis qalebi saxelmwifo pensias 60 wlis 
asakidan iRebdnen, mamakacebi ki - 65. roca riCardsma saxelmwifo 
pensiis aReba 60 wlisam moisurva, mas uari uTxres im safuZvliT, 
rom samarTlebrivad is kacad iTvleboda da, Sesabamisad, pensias  
65 wlis asakamde ver moiTxovda. ECJ-m daadgina, rom es iyo ara-
Tanaswori mopyroba genderis Secvlis gamo da, Sedegad, miiCneoda 
diskriminaciad da arRvevda 4(1) muxls direqtivisa socialuri 
dazRvevis sakiTxebSi qalTa da mamakacTa mimarT Tanaswori mopy-
robis principis progresuli aRsrulebis Sesaxeb.175 

evropul sasamarTlos jer ar miuRia gadawyvetileba imaze, moiazreba 
Tu ara genderuli identoba me-14 muxliT dacul safuZvlebSi. mas jer 
aseve ar gadauwyvetia, genderuli identoba mxolod “transseqsualebs” 
moicavs Tu ufro farTod unda ganimartos. Tumca, es imas ar niSnavs, 
rom evropul sasamarTlos genderuli identobis sakiTxze saerTod ar 
umsjelia. man daadgina, rom genderuli identoba, anu cxovrebiseuli 
seqsualuri orientacia, individis piradi cxovrebis sferos nawilia 
da, Sesabamisad, dauSvebelia saxelmwifos mxridan masSi Careva.

magaliTi: saqmeebi Christine Goodwin v. UK da I v. UK analogiur faqtebs 
Seexeboda.176 ganmcxadeblebi, romlebmac qirurgiuli CareviT sqesi 
Seicvales da orive qali gaxda, Ciodnen, rom mTavrobam maT uari 
uTxra dabadebis mowmobebSi sqesTan dakavSirebuli cvlilebis Se-
tanaze. miuxedavad imisa, rom SesaZlebeli iyo sxva dokumentebi-
sa da saxelebis Secvla, dabadebis mowmobebi gamoiyeneboda iseTi 

173. ECtHR, Goodwin v. UK, [GC] (# 28957/95), 11 ivlisi, 2002.

174. ECJ, Richards v. Secretary of State for Work and Pensions, saqme C-423/04 [2006] ECR I-3585, 27 aprili, 2006.

175. sabWos 1978 wlis 19 dekembris  direqtiva 79/7/EEC socialuri dazRvevis sakiTxebSi 
qalTa da mamakacTa mimarT Tanaswori mopyrobis principis progresuli aRsrulebis 
Sesaxeb, OJ 1979 L 6, gv. 24.

176. ECtHR, Goodwin v. UK, [GC] (# 28957/95), 11 ivlisi, 2002I; ECtHR, I v. UK [GC] (# 25680/94), 11 
ivlisi, 2002, § 26. analogiurad, ECtHR, L v. Lithuania (# 27527/03), 11 seqtemberi, 2007.
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miznebisaTvis, sadac genders samarTlebrivi mniSvneloba hqonda 
- magaliTad, dasaqmebis sferoSi an pensiaze gasvlisas. es imas ni-
Snavda, rom ganmcxadebeli Seuracxyofis obieqti da gaugebrobis 
msxverpli gaxdeboda, roca valdebuli iqneboda, misi samarTlebri-
vad aRiarebuli sqesi gaemxila. evropulma sasamarTlom (manamde 
arsebuli precedentuli samarTlisgan gansxvavebiT) daadgina, rom 
es utoldeboda piradi cxovrebis pativiscemis uflebisa da me-12 
muxliT daculi qorwinebis uflebis darRvevas, magram ufro Sors 
ar wasula da me-14 muxlis darRvevaze ar umsjelia.

magaliTi: Van Kück-is saqmeSi ganmcxadebels, romelmac sqesi qirur-
giuli CareviT Seicvala da hormonaluri mkurnaloba Caitara, kerZo 
samedicino sadazRvevo kompaniam uari uTxra am procedurebis xar-
jebis anazRaurebaze.177 germaniis saapelacio sasamarTlom, romel-
mac sadazRvevo kompaniis winaaRmdeg saCivari ganixila, daaskvna, 
rom samedicino procedurebi “aucilebeli” ar iyo, rac SeTanxme-
bis erT-erT pirobas warmoadgenda da, Sesabamisad, ganmcxadebels 
xarjebis anazRaureba ar ekuTvnoda. evropulma sasamarTlom 
gaiTvaliswina genderuli identobis buneba da Seuqcevadi samedi-
cino procedurebis Catarebis simZime da daadgina, rom erovnuli 
sasamarTlos midgomiT dairRva ganmcxadeblis ara mxolod me-6 
muxliT garantirebuli samarTliani sasamarTlo ganxilvis ufleba, 
aramed evropuli konvenciis me-8 muxliT daculi piradi cxovre-
bis pativiscemisac... Tumca, evropul sasamarTlos aRar ganuvr-
cia msjeloba da me-14 muxlTan am gadawyvetilebis Sesabamisoba ar 
ganuxilavs, radgan arsebiTad imave faqtebze unda emsjela.

zogadad SegviZlia davaskvnaT, rom “genderuli identobis” safuZvelSi 
mniSvnelovani sicxadea Sesatani rogorc evropul, aseve erovnul don-
eze. am sakiTxis irgvliv erovnuli kanonmdeblobebis bolodroindeli 
kvlevac gviCvenebs, rom evropaSi mis mimarT erTiani midgoma  ar arse-
bobs, zogierTi saxelmwifo “genderul identobas” “seqsualuri ori-
entaciis” nawilad ganixilavs, sxvebi ki mas “sqesobriv diskriminaciad” 
moiazreben.178 

sapensio asakTan mimarTebiT sqesobriv niadagze gansxvavebuli mopyro-
bis saqmeTa simravle gviCvenebs, rom evropuli sasamarTlo saxelmwi-

177. ECtHR, Van Kück v. Germany (# 35968/97), 12 ivnisi, 2003, par-ebi. 30, 90-91.

178. ZiriTad uflebaTa saagento, Homophobia and Discrimination on Grounds of Sexual Orientation in the 
EU Member States: Part I – Legal Analysis (homofobia da diskriminacia seqsualuri orientaciis 
safuZvelze evrokavSiris wevr saxelmwifoebSi) (vena, FRA, 2009), gv. 129-144; adamianis 
uflebaTa komisari, Human Rights and Gender Identity (adamianis uflebebi da genderuli 
identoba) (adamianis uflebaTa sakiTxebze evropis sabWos komisris tomas hamarbergis 
naSromi, strasburgi, 29 ivlisi, 2009) CommDH/IssuePaper(2009)2.
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foebs Sefasebis farTo farglebs uwesebs fiskaluri da socialuri 
politikis sakiTxebSi.179 

magaliTi: saqmeSi Stec and others v. UK ganmcxadeblebi Ciodnen, rom 
qalTa da mamakacTaTvis dawesebuli gansxvavebuli sapensio asa-
kis gamo orive maTgani arasaxarbielo mdgomareobaSi aRmoCnda, 
radgan dakarges misaRebi fuladi sargebeli, romelic sapensio 
asakis mixedviT ganisazRvreboda.180 evropulma sasamarTlom daad-
gina, rom sqesobrivi diskriminaciis gamarTleba mxolod “Zalian 
siRrmiseuli mizezebis” drosaa SesaZlebeli. Tumca, “evropuli 
konvencia saxelmwifos Sefasebis farTo farglebs aniWebs, roca 
saubaria ekonomikuri da socialuri strategiis zogad RonisZie-
bebze [...]. xelisuflebis erovnuli organoebi ukeT icnoben Tavi-
anT sazogadoebasa da mis saWiroebebs, amitom saerTaSoriso mosa-
marTleze kargad SeuZliaT Seafason sazogadoebis interesebi 
socialur an ekonomikur safuZvlebTan mimarTebiT. sasamarTlo, 
rogorc wesi, pativs scems kanonmdeblis politikur gadawyvetile-
bas Tu igi [...] gonivrul safuZvels aSkarad moklebuli ar aris”. 
evropulma sasamarTlom daadgina, rom gansxvavebuli sapensio asa-
ki, arsobrivad, “specialuri RonisZieba” gaxldaT, radgan misi mi-
zani iyo ojaxSi qalTa  tradiciuli roliT gamowveuli finansuri 
sirTuleebis mogvareba, rac maT damoukidebeli fuladi saxsrebis 
gareSe tovebda. dadginda, rom mTavroba etapobrivad aTanabrebda 
qalTa da mamakacTa sapensio asaks da Sefasebis miseul farglebs 
ar gascdenia am politikis ramdenimewliani warmoebiTa da sapensio 
asakTa Soris sxvaobis ufro swrafad aRmoufxvrelobiT.181 

analogiuri midgoma SeimuSava ECJ-m gansxvavebuli mopyrobis saqmeebTan 
mimarTebiT, romlebic gamarTlebuli iyo dasaqmebis politikis ufro 
farTo gaTvlebze dayrdnobiT. 

magaliTi: Schnorbus-is saqmeSi heses iusticiis saministros praqtika 
- ris Tanaxmadac, mamrobiTi sqesis kandidatebs, romlebsac gavli-
li hqondaT savaldebulo samxedro an samoqalaqo samsaxuri, upi-
ratesoba eniWebodaT praqtikul samarTlebriv treningze mosaxve-
drad - sasamarTlom arapirdapir diskriminaciad miiCnia sqesobrivi 

179. es saqmeebi moicavs mniSvnelovan msjelobas gansxvavebuli mopyrobis gamarTlebasTan 
dakavSirebiT, amgvarad, sicxades sZens am saxelmZRvaneloSi aqamde moyvanil msjelobas 
gamarTlebis Sesaxeb.

180. ECtHR, Stec and others v. UK [GC] (# 65731/01 da # 65900/01), 12 aprili, 2006.

181. analogiurad, ix: ECtHR, Barrow v. UK (# 42735/02), 22 agvisto, 2006, § 20-24, 37;  ECtHR, 
Pearson v. UK (# 8374/03), 22 agvisto, 2006, § 12-13, 25;  ECtHR, Walker v. UK (# 37212/02), 22 
agvisto, 2006, § 21-22, 37.
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safuZvlis gamo.182 Tumca, ECJ-m daadgina, rom mizani praqtikas am-
arTlebda, radgan igi mimarTuli iyo im Semayovnebeli efeqtis aR-
mosafxvrelad, romelsac savaldebuli samsaxuris moxda mamakaceb-
is karieraze axdenda. 

magaliTi: Megner and Scheffel-is saqme Seexeboda germaniis kanonmde-
blobas, romliTac mcire (kviraSi 15 saaTze naklebi) da mokleva-
diani samuSao savaldebuli jandacvisa da asakobrivi dazRvevis 
sqemebSi ar moiazreboda, amave dros, igi gaTavisuflebuli iyo val-
debulebisagan - wvlili Seetana umuSevrobis sadazRvevo sqemaSi.183 
es wesi arapirdapir diskriminaciad CaiTvala qalTa mimarT, radgan 
naxevar ganakveTze an moklevadian poziciebze, ZiriTadad, qalebi 
muSaobdnen. ECJ-m miiRo mTavrobis argumenti: mcire da mokleva-
dian poziciebze momuSave TanamSromlebi aRniSnul sqemebSi rom 
CaerToT, xarjebis zrdis gamo mTliani sistema unda gadaesinjaT, 
radgan kontribuciebiT misi dafinanseba ukve SeuZlebeli iqneboda. 
ECJ-m aseve aRiara, rom arsebobda moTxovna mcire da mokle vadiT 
momuSave TanamSromlebze da mTavrobam amis xelSewyoba imiT SeZlo, 
rom isini socialuri dazRvevis sqemebSi ar CarTo. am msjelobis 
gareSe aseTi samuSaoebi arakanonierad CaiTvleboda. ECJ-m daaskvna, 
rom mTavroba socialuri politikis kanonier mizans emsaxureboda 
da saxelmwifos “Sefasebis farTo farglebi” unda miscemoda - gane-
sazRvra, ra RonisZiebebi iTvleboda saTanadod “socialuri da 
dasaqmebis politikis” implementacisaTvis. Sesabamisad, gansxvave-
buli mopyroba gamarTlda. 

kontrastisTvis gamodgeba Semdegi saqme, romelSic ECJ-m gamarTlebu-
lad ar miiCnia sqesobrivi diskriminacia socialuri politikis konte-
qstSi, mTavrobis mier miTiTebuli mniSvnelovani fiskaluri garTule-
bebis miuxedavad.

magaliTi: De Weerd-is saqme Seexeboda SezRuduli SesaZleblobis 
SemweobasTan dakavSirebul erovnul kanonmdeblobas.184 1975 wels 
erovnuli samarTliT dawesda Semweoba SezRuduli SesaZleblobis  
mamakacTa da gauTxovar qalTaTvis, miuxedavad maTi Semosavlisa 
dainvalidebamde. 1979 wels es wesi Sesworda da Semweoba xelmi-
sawvdomi gaxda gaTxovili qalebisTvisac. Tumca, am wess daemata 
moTxovnac, rom Semweobis mimRebs wina wels garkveuli saxelfaso 
Semosavali unda hqonoda miRebuli. sakanonmdeblo norma gasa-

182. ECJ, Schnorbus v. Land Hessen, saqme C-79/99 [2000] ECR I-10997, 7 dekemberi, 2000.

183 ECJ, Megner and Scheffel v. Innungskrankenkasse Vorderpfalz, saqme C-444/93 [1995] ECR I-4741, 14 
dekemberi, 1995. analogiurad, ECJ, Nolte v. Landesverischerungsanstalt Hannover, saqme C-317/93 
[1995] ECR I-4625, 14 dekemberi, 1995.

184 ECJ, De Weerd, nee Roks, and others v. Bestuur van de Bedrijfsvereniging voor de Gezondheid, Geestelijke en 
Maatschappelijke Belangen and others, saqme C-343/92 [1994] ECR I-571, 24 Tebervali, 1994.
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Civrda im safuZvliT (sxvebTan erTad), rom moTxovna, hqonoda Se-
mosavali, arapirdapiri diskriminacia iyo qalTa mimarT (romlebic, 
nakleb savaraudoa, rom saWiro Semosavals gamoimuSavebdnen, kaceb-
isgan gansxvavebiT). saxelmwifo amtkicebda, rom uflebiT gansxvave-
bulad sargebloba gamarTlebuli iyo sabiujeto gaTvlebiT, raTa 
mas moecva erovnuli danaxarjebi. ECJ-m daadgina, rom evrokavSiris 
samarTali saxelmwifos ar ukrZalavs, daareguliros - adamianTa 
romeli kategoria isargeblebs socialuri SemweobebiT, magram man 
es ar unda gaakeTos diskriminaciuli formiT. 

am ori saqmis Sedareba faqtebiT unda moxdes da, maT Soris, De Weerd, 
didi albaTobiT, “wesad” CaiTvleba, Megner and Scheffel ki - gamonakli-
sad. evrokavSiris samarTali wevr saxelmwifoebs ar avaldebulebs, 
konkretuli socialuri dazRvevis sistemebi SemoiRon, magram Tu amas 
gaakeTeben, sasamarTlo uflebas ar miscemT, am sistemidan romelime 
jgufi mxolod fiskaluri gaTvlebis gamo amoricxon, radgan es mniS-
vnelovnad Searyevs Tanabari mopyrobis princips da mowyvlad katego-
riad aqcevs. Tumca, gansxvavebuli mopyrobis daSveba SesaZlebelia, Tu 
es erTaderTi saSualebaa jandacvisa da umuSevrobis dazRvevis er-
Tiani sistemis kolafsis Tavidan asacile-
blad, gansakuTrebiT, Tu amgvari RonisZieba 
xalxs aiZulebs dauregulirebel Sromas.

4.3 seqsualuri orientacia

analogiurad, seqsualuri orientaciis 
safuZvliT diskriminaciis saqmeebSi indivi-
di arasaxarbielo mopyrobis obieqti xdeba 
imis gamo, rom is gei, lesboseli an bise-
qsualia. es safuZveli aseve krZalavs dis-
kriminacias heteroseqsualobis gamo.185

magaliTi: seqsualuri orientaciis niSniT diskriminaciis akr-
Zalvis SvedeTis ombudsmenis (“HomO”) mier ganxilul saqmeSi het-
eroseqsuali qali asaCivrebda seqsualuri orientaciis safuZv-
elze diskriminacias, radgan igi qveynis erovnulma federaciam 
lesboselTa, geebisa da transgenderTa uflebebisTvis usafrTxo 
seqsis sainformacio oficrad ar daiqirava.186 mas ganucxades, rom 

185 es farTod aRiarebuli ganmarteba aRebulia “ioguakartas principebidan - adamianis 
uflebaTa saerTaSoriso samarTlis gamoyenebis Sesaxeb seqsualuri orientaciisa 
da genderuli identobis mimarT”, marti, 2007, xelmisawvdomia vebgverdze: http://www.
yogyakartaprinciples.org/principles_en.htm.

186 HomO, 2006 wlis 21 ivnisis gadawyvetileba, #262/06. Sinaarsi inglisur enaze 
xelmisawvdomia HomO-s vebgverdze: http://www.homo.do.se.oas.funcform.se/o.o.i.s?id=3662&template=.print.t

seqsualuri orientacia 
gulisxmobs “TiToeuli ada-
mianis unars - Rrma, emoci-
uri, mgrZnobiare da se-
qsualuri mijaWvuloba da 
intimuri damokidebuleba 
igrZnos gansxvavebuli an im-
ave an erTze meti genderis 
adamianis/ebis mimarT.185
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am poziciaze surdaT TviTgamorkveuli geis an biseqsuali mamakacis 
ayvana, ideis gasavrceleblad imave statusis mqone adamianTa mier. 
dadginda, rom ganmcxadebel qalbatons ar SeeZlo Tavi geebis an 
biseqsuali mamakacebis Tanabar mdgomareobaSi warmoedgina am sam-
uSaos miznebisaTvis (da, Sesabamisad, nakleb saxarbielo mopyrobas 
ver daamtkicebda). nebismier SemTxvevaSi, diskriminacia gamarTle-
buli iyo “arsebiTi profesiuli moTxovnebiT”. 

marTalia, evropuli konvenciis me-14 muxli dacul safuZvelTa Soris 
“seqsualur orientacias” ar moixseniebs, magram evropulma sasamarT-
lom calsaxad daadgina, rom igi moiazreba “sxva” safuZvlebs Soris, 
romlebic araerT saqmeSia daculi me-14 muxliT.187 

magaliTi: saqmeSi S.L. v. Austria ganmcxadebeli asaCivrebda erovnul 
kanonmdeblobas, romliTac or mamakacs Soris SeTanxmebuli se-
qsualuri urTierToba sisxlis samarTliT isjeboda, roca erT-
erTi mxare 18 wels ar iyo miRweuli.188 amisgan gansxvavebiT, qalebs 
seqsualuri cxovrebis dawyeba (rogorc lesbosuri, aseve heter-
oseqsualuri) 14 wlidan SeeZloT. evropulma sasamarTlom es sa-
kanonmdeblo norma diskriminaciulad miiCnia - seqsualuri ori-
entaciis safuZvliT. 

magaliTi: saqmeSi E.B. v. France ganmcxadebels uari eTqva bavSvis 
Svilad ayvanis gancxadebaze im safuZvliT, rom mis ojaxSi mamaka-
cis funqcias aravin asrulebda.189 erovnuli kanonmdebloba mar-
toxela mSoblebs bavSvis Svilad ayvanis nebarTvas aZlevda. ev-
ropulma sasamarTlom daadgina, rom xelisuflebis organoebis 
gadawyvetileba, upirvelesad, ganpirobebuli iyo im faqtiT, rom 
ganmcxadebeli sxva qalTan erTad cxovrobda da masTan seqsualuri 
urTierToba hqonda. Sesabamisad, evropulma sasamarTlom daaskvna, 
rom moxda diskriminacia seqsualuri orientaciis gamo.

unda aRiniSnos, rom evropuli sasamarTlo  seqsualur orientaciasTan 
dakavSirebiT mTavrobis Carevas aseve krZalavs evropuli konvenciis 
me-8 muxliT - piradi cxovrebis uflebis Sesaxeb. amgvarad, Tu aRiniSna 
diskriminaciuli mopyroba am safuZvliT, pirs SeuZlia moiTxovos me-8 
muxlis darRvevis aRiareba, diskriminaciuli mopyrobis arsebobis mt-
kicebis gareSe. 

187 ix. magaliTad, ECtHR, Fretté v. France (#36515/97), 26 Tebervali, 2002, § 32.

188 ECtHR, S.L. v. Austria (# 45330/99), 9 ianvari, 2003.

189 ECtHR, E.B. v. France [GC] (# 43546/02), 22 ianvari, 2008.
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magaliTi: saqme Dudgeon v. UK Seexeboda erovnul kanonmdeblobas, 
romlis Tanaxmad, sisxlis samarTliT isjeboda mozardebs Soris 
homoseqsualuri urTierToba.190 ganmcxadebeli Cioda, rom igi, ro-
gorc homoseqsuali, sisxlis samarTlebrivi devnis safrTxis winaSe 
idga. evropulma sasamarTlom daadgina, rom aRniSnuli sakanonmde-
blo debuleba TavisTavad arRvevda ganmcxadeblis piradi cxovre-
bis pativiscemis uflebas, radgan es ukanaskneli moicavda piris 
“seqsualur cxovrebasac”. sasamarTlom aseve daadgina: miuxedavad 
imisa, rom sazogadoebrivi moralis dacva kanonieri mizani iyo, sax-
elmwifos am miznisTvis pirad cxovrebaSi aseT doneze Carevis ga-
reSe unda mieRwia. 

evropuli sasamarTlo gansakuTrebul yuradRebas uTmobs individTa 
dacvas, roca saxelmwifos mxridan Careva zRudavs piradi Rirsebis 
iseT arsebiT elementebs, rogoricaa piris seqsualuri an ojaxuri 
cxovreba. Semdeg saqmeSi naTlad Cans, rom pirad cxovrebaSi, kerZod, 
seqsualur cxovrebaSi, Carevis gamarTleba Zalze rTulia. 

magaliTi: saqme Karner v. Austria Seexeboda erovnuli kanonmdeblobis 
ganmartebas (qiravnobis aqtis me-14 Tavi), romlis Tanaxmad, naTesa-
vi an “cxovrebis Tanamgzavri” avtomaturad xdeboda gardacvlili 
meijaris uflebamonacvle saijaro xelSekrulebaSi.191 ganmcxade-
beli cxovrobda Tavis partniorTan - ZiriTad meijaresTan erTad, 
romelic gardaicvala. erovnulma sasamarTloebma samarTlebrivi 
norma imgvarad ganmartes, rom masSi homoseqsuali wyvili ar moi-
azres, Tumca, igi vrceldeboda heteroseqsual wyvilze, romlebic 
qorwinebaSi ar iyvnen. mTavrobam aRiara, rom es iyo gansxvavebuli 
mopyroba seqsualuri orientaciis safuZvelze, magram igi amt-
kicebda, rom aseTi mopyroba gamarTlebuli iyo im tradiciuli 
ojaxebis dasacavad, romlebic kargavdnen TavianT sacxovrebels. 
evropulma sasamarTlom daadgina: miuxedavad imisa, rom tradici-
uli ojaxebis dacva kanonieri mizania, “saxelmwifosTvis miniWebu-
li Sefasebis farglebi ... viwroa ... roca gansxvavebuli mopyrobis 
safuZvelia sqesi an seqsualuri orientacia”.  evropulma sasamarT-
lom damatebiT aRniSna: “proporciulobis principi mxolod imas 
ar niSnavs, rom SerCeuli RonisZieba Sesabamisia miznis misaRwevad”. 
aseve unda Candes, rom dasaxuli miznis misaRwevad aucilebelia 
adamianTa garkveuli kategoriis - am SemTxvevaSi, homoseqsualebis 
- amoricxva qiravnobis aqtis me-14 Tavis moqmedebis farglebidan”. 
amgvarad, evropulma sasamarTlom daadgina, rom moxda diskrimina-
cia, radgan tradiciuli ojaxebis dasacavad saxelmwifos SeeZlo 

190. ECtHR, Dudgeon v. UK (# 7525/76), 22 oqtomberi, 1981.

191. ECtHR, Karner v. Austria (# 40016/98), 24 ivlisi, 2003, §  34-43.
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iseTi RonisZiebebi gaetarebina, riTac homoseqsualebs arasaxar-
bielo mdgomareobaSi ar Caayenebda.  

4.4  SezRuduli SesaZlebloba

SezRudul SesaZleblobas ar ganmartavs evropuli konvencia da arc 
direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb. ECJ-s bunebis gamo, 
gadawyvetilebebs - ras ewodeba SezRuduli SesaZlebloba - xSirad iRe-
ben erovnuli sasamarTloebi da ECJ-s saqmis faqtobrivi mxaris nawilad 
warudgenen. Tumca, ECJ-s ramdenjerme mieca saSualeba, Tavis preceden-
tul samarTalSi garkveul farglebSi emsjela imaze, Tu ra aris Sez-
Ruduli SesaZlebloba.

magaliTi: Chacon Navas192-is saqmeSi ECJ-s saSualeba mieca, emsjela 
SezRuduli SesaZleblobis diskriminaciul debulebaTa zogad 
farglebze. man aRniSna, rom termins “SezRuduli SesaZlebloba” 
evrokavSiris qveynebi SeTanxmebulad unda ganmartavdnen. ECJ-m 
aRniSna, rom dasaqmebisas Tanabari mopyrobis direqtivis Tanaxmad, 
SezRuduli SesaZlebloba unda gulisxmobdes “SezRudvas, romel-
ic  fizikuri, gonebrivi an fsiqologiuri moSlilobis Sedegia da 
Sesabamis pirs xels uSlis, profesiul saqmianobas mihyos xeli” 
da “savaraudo unda iyos, rom es mdgomareoba didxans gastans”. es 
ganmarteba gamoiyenes q-n navassTan mimarTebiT da dadginda, rom 
mas SezRuduli SesaZleblobebi ar hqonda. q-nma navasma sarCeliT 
mimarTa espaneTis sasamarTloebs da acxadebda, rom diskriminire-
buli iqna SezRuduli SesaZleblobis niSniT, radgan igi samsaxu-
ridan daiTxoves avadmyofobis gamo 8-Tviani gamoucxadeblobis 
mizeziT. ECJ-m naTeli gaxada, rom avadmyofobasa da SezRudul 
SesaZleblobas Soris didi sxvaobaa da pirveli maTgani specialuri 
dacviT ar sargeblobs. 

rogorc nawil 1-Si aRiniSna, evropis kavSiri mxarea gaeros 2006 wlis 
konvenciisa SezRuduli SesaZleblobebis mqone pirTa uflebebis 
Sesaxeb. Sedegad, ECJ ixelmZRvanelebs rogorc am konvenciiT, aseve 
SezRuduli SesaZleblobebis mqone adamianTa uflebebis komitetis - 
romelic pasuxismgebelia konvenciis ganmartebasa da mis monitoringze 
- ganmartebebiT.193 SezRuduli SesaZleblobebis mqone pirTa uflebebis 
Sesaxeb konvenciis(UNCRPD) 1-li muxlis Tanaxmad:

192. ECJ, Chacon Navas v. Eurest Colectividades SA, saqme C-13/05 [2006] ECR I-6467, 11 ivlisi, 2006.

193 UN Doc. A/RES/61/611, 13 dekemberi, 2006.
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evropis kavSiri, rogorc UNCRPD-is mxare, 
da misi institutebi (aseve evrokavSiris 
wevri saxelmwifoebi evrokavSiris samarT-
lis ganmartebisa da gamoyenebisas) valde-
bulni arian, misdion am farTo da inklu-
ziur midgomas “SezRuduli SesaZleblobis” 
ganmartebisas. 

miuxedavad imisa, rom evropuli konvenci-
iT daculi safuZvlebis CamonaTvalSi Sez-
Ruduli SesaZlebloba ar gvxvdeba, evro-
pulma sasamarTlom igi “sxva” safuZvlebs 
Soris moiazra me-14 muxlis ganmartebisas. 

magaliTi: saqmeSi Glor v. Switzerland evropulma sasamarTlom daadgina, 
rom ganmcxadebeli, romelsac diabeti hqonda, SezRuduli SesaZle-
blobis mqoned iTvleboda, miuxedavad im faqtisa, rom erovnuli 
kanonmdeblobiT, es “umniSvnelo”  SezRudvad klasificirdeboda.194  
ganmcxadebeli valdebuli iyo, samxedro samsaxuris mouxdelo-
bis sanacvlod gadasaxadi gadaexada, rac yvela im pirs evalebo-
da, vinc vargisi iyo samxedro samsaxurisaTvis. am gadasaxadisagan 
gasaTavisufleblad, pirs SesaZleblobebi 40%-mde unda hqonoda 
SezRuduli (rac erTi kiduris srul disfunqcias utoldeboda) 
an, Sinagani mrwamisis gamo, samxedro samsaxuris moxdaze uari unda 
ganecxadebina. am ukanasknelT “samoqalaqo samsaxuris” moxda ev-
alebodaT. ganmcxadeblis SesaZleblobebi imdenad iyo SezRuduli, 
rom samxedro samsaxurisTvis uvargisad cnes, Tumca, ar aRwevda 
erovnuli kanonmdeblobiT dadgenil zRvars gadasaxadisagan gasa-
Tavisufleblad. igi mzad iyo, “samoqalaqo samsaxuri” moexada, ma-
gram amaze uari miiRo. evropulma sasamarTlom daadgina, rom sax-
elmwifo realuri safuZvlis gareSe epyroboda ganmcxadebels im 
pirTa msgavsad, romlebmac samxedro samsaxuri ar moixades. es iyo 
diskriminaciuli mopyroba, radgan ganmcxadebeli Tavs gansxvave-
bul mdgomareobaSi myofad miiCnevda (igi uvargisi iyo samxedro 
samsaxurisTvis, magram surda da SeeZlo samoqalaqo samsaxuris 
moxda) da saxelmwifos gamonaklisi unda daeSva arsebuli wesebidan. 

rogorc evropuli konvenciiT daculi sxva safuZvlebis SemTxvevaSi, 
aseve aqac, uCveulo ar aris, evropulma sasamarTlom saqme sxva ar-
sebiTi muxlebis Tanaxmad ganixilos da ar imsjelos kumulaciurad 
arsebiTi muxlisa da me-14 muxlis darRvevaze.

194. ECtHR, Glor v. Switzerland (# 13444/04), 30 aprili, 2009.

“SezRuduli SesaZleblobis 
mqone pirebs ganekuTvnebian 
adamianebi xangrZlivi fizi-
kuri, fsiqikuri, inteleq-
tualuri an sensoruli dar-
RvevebiT, rac sxvadasxva 
dabrkolebasTan urTierTq-
medebisas SeiZleba xels uS-
lides maT srul, efeqtur 
da Tanaswor monawileobas 
sazogadoebriv cxovrebaSi.”
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magaliTi: saqmeSi Price v. UK ganmcxadebels miesaja patimroba Svidi 
wlis vadiT. igi invalidi iyo, dedis mier fexmZimobisas preparat 
Talidomidis miRebis Sedegad. mas hqonda SesamCnevad mokle ki-
durebi da Tirkmlis ukmarisoba.195 ganmcxadebeli mijaWvuli iyo 
invalidis etls, sapirfareSoSi gasasvlelad da Tavis mosawesrige-
blad esaWiroeboda sxvebis daxmareba, ZilisTvis ki - specialuri 
mowyobilobebi. patimrobis pirvel Rames igi moaTavses iseT sa-
kanSi, romelic adaptirebuli ar iyo SezRuduli fizikuri Sesa-
Zleblobebis mqone adamianebze, ris gamoc ver SeZlo saTanadod 
daZineba, daewyo Zlieri tkivili da hipoTermia.  cixeSi gadayvanis 
Semdeg qalbatoni samedicino nawilSi moaTavses, sadac SesaZlebeli 
iyo infrastruqturis adaptireba, Tumca, analogiuri problemebi 
kvlav Seeqmna. mas arc invalidis eleqtroetlis datenvis ufleba 
misces, romlis elementic dajda. evropulma sasamarTlom daaskvna, 
rom ganmcxadebeli dauqvemdebares Rirsebis Semlaxvel mopyrobas, 
riTac dairRva konvenciis me-3 muxli. saqmeSi ar gamoukveTiaT  dis-
kriminaciis sakiTxi me-14 muxlis safuZvelze evropuli konvenciis 
erT-erTi arsebiTi muxliT sargeblobisas.

magaliTi: saqmeSi Pretty v. UK ganmcxadebels, romelsac degeneraci-
uli daavadeba hqonda, mTavrobisgan garantiis miReba surda, rom 
momavalSi, roca misi mdgomareoba imgvarad progresirdeboda, 
TviTmkvlelobas damoukideblad veRar SeZlebda, amaSi mis damxmare 
pirs sisxlis samarTlis pasuxisgebaSi ar miscemdnen.196 erovnuli 
kanonmdeblobiT, TviTmkvlelobaSi daxmareba sisxlis samarTliT 
isjeboda da igi mkvlelobas an sicocxlis gaufrTxileblad mos-
pobas utoldeboda. sxva sakiTxebTan erTad, ganmcxadebeli amt-
kicebda, rom diskriminaciuli formiT dairRva misi ufleba - Tavis 
sxeulTan dakavSirebiT, TviTonve mieRo gadawyvetilebebi, piradi 
cxovrebis uflebis konteqstSi (me-8 muxlis Tanaxmad), radgan sax-
elmwifom erTianad akrZala TviTmkvlelobaSi mixmareba da aman 
araproporciulad uaryofiTi gavlena iqonia maTze, vinc qmedu-
unaro gaxda da, Sesabamisad, dakarga unari - TviTonve moespo 
sicocxle. evropulma sasamarTlom daadgina, rom gamarTlebuli 
iyo uari zRvris gavlebaze maT Soris, visac “fizikurad SeuZlia 
Tavis mokvla da vinc am SesaZleblobas ukve moklebulia”, radgan am 
wesidan gamonaklisis daSveba praqtikaSi misi borotad gamoyenebisa 
da sicocxlis uflebis ugulebelyofis safrTxes Seqmnida. 

4.5 asaki

asakTan dakavSirebuli daculi safuZveli exeba gansxvavebul mopyrob-
as an uflebebiT gansxvavebulad sargeblobas msxverplis asakis gamo. 

195. ECtHR, Price v. UK (# 33394/96), 10 ivlisi, 2001.

196. ECtHR, Pretty v. the United Kingdom (# 2346/02), 29 aprili, 2002
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marTalia, asakobrivi safuZvliT diskriminacia, calke aRebuli, evro-
puli konvenciis romelime muxlis farglebSi ar xvdeba (religiis an se-
qsualuri orientaciisagan gansxvavebiT), magram asakis gamo diskrimina-
ciasTan dakavSirebuli sakiTxebi mravali muxlis konteqstSi SeiZleba 
gamoikveTos. sxva sferoebis msgavsad, evropul sasamarTlos bevrjer 
ganuxilavs saqmeebi, romelTa faqtebSic asakobrivi safuZvliT dis-
kriminacia ikveTeboda, Tumca, konkretulad am aspeqtze - gansakuTre-
biT, sisxlis marTlmsajulebis sistemaSi bavSvebis mimarT mopyrobaze 
- ar umsjelia. evropulma sasamarTlom daadgina, rom “asaki” moiazreba 
“sxva niSanSi”.197 

magaliTi: saqmeSi Schwizgebel v. Switzerland 47 wlis martoxela deda 
asaCivrebda uars mis gancxadebaze bavSvis ayvanis Sesaxeb.198 
erovnulma organoebma TavianTi gadawyvetileba daafuZnes ganm-
cxadebelsa da bavSvs Soris asakobriv sxvaobaze, aseve im faqtze, 
rom bavSvis ayvana ganmcxadebels mniSvnelovan finansur tvirTs 
daakisrebda, maSin, roca mas ukve hyavda erTi Svili. evropulma 
sasamarTlom daadgina, rom ganmcxadebels bavSvis ayvanis mosurne 
sxva, masze axalgazrda qalebisagan gansxvavebulad moepyrnen asa-
kis gamo. Tumca, saxelmwifoTa Soris erTiani midgomis ararsebo-
ba bavSvis ayvanisTvis dasaSveb asakobriv zRvarTan dakavSirebiT, 
saxelmwifos Sefasebis farTo farglebs aniWebda. garda amisa, 
erovnuli organoebis msjeloba asakobriv sxvaobasTan dakavSire-
biT kanonier safuZvels moklebuli ar yofila, igi efuZneboda 
imas, rom ase iyo saWiro bavSvis saukeTeso interesebisTvis, da 
rom meore Svilis yoliT dakisrebuli finansuri tvirTi TviTon 
bavSvis keTildReobaze aisaxeboda uaryofiTad. Sesabamisad, evro-
pulma sasamarTlom daadgina, rom mopyrobaTa Soris gansxvaveba 
gamarTlebuli iyo.

magaliTi: saqmeebSi T. v. UK da V. v. UK ori 10 wlis biWi gaasamarTles da 
damnaSaved cnes mkvlelobaSi.199 ganmcxadeblebi, sxva sakiTxebTan er-
Tad, asaCivrebdnen im faqts, rom maT mimarT samarTliani sasamarT-
lo ganxilva ar Catarebula, radgan mcire asakma da moumwifeblobam 
xeli SeuSalaT Tavis efeqtianad dacvaSi. evropulma sasamarTlom 
daadgina, rom mcirewlovanis gasamarTlebisas saxelmwifom “unda 
gaiTvaliswinos misi asaki, momwifebis xarisxi da inteleqtualuri 
da emociuri SesaZleblobebi”. evropulma sasamarTlom daaskvna, rom 
saxelmwifom aRniSnuli moTxovnebis gaTvaliswineba ver SeZlo da, 
Sesabamisad, daarRvia evropuli konvenciis me-6 muxli. me-14 muxlis 
WrilSi sasamarTlos am saqmeze ar umsjelia.

197. ECtHR, Schwizgebel v. Switzerland (# 25762/07), 10 ivnisi, 2010.

198. Ibid.

199. ECtHR, T. v. UK [GC] (# 24724/94), 16 dekemberi, 1999; V.v. UK [GC] (# 24888/94), 16 dekemberi, 1999.
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magaliTi: saqmeebSi D.G. v. Ireland da Bouamar v. Belgium erovnulma orga-
noebma ganmcxadeblebi daakaves.200 evropulma sasamarTlom daaskvna, 
rom piris am garemoebebSi dakaveba arRvevda mis uflebas - ukanon-
od ar daekavebinaT. orive saqmeSi ganmcxadeblebi amtkicebdnen, rom 
maT diskriminaciulad moepyrnen zrdasrul pirebTan SedarebiT, 
radgan erovnuli kanonmdebloba amgvar garemoebebSi zrdasrul 
pirTa Tavisuflebis aRkveTas ar uSvebda. evropulma sasamarTlom 
daadgina, rom zrdasruli pirebisa da bavSvebis mimarT gansxvave-
buli mopyroba gamarTlebuli iyo, radgan, erT SemTxvevaSi, Tavisu-
flebis aRkveTa emsaxureboda mizans - daecva mcirewlovnebi, rac 
ar xdeboda zrdasrulTa SemTxvevaSi. 

4.6 rasa, eTnikuri warmomavloba, kanis feri da  
erovnuli umciresobebisadmi kuTvnileba

safuZvlis - “rasobrivi da eTnikuri warmomavloba” - masStabebi ev-
ropis kavSirsa da evropul konvenciaSi erTmaneTisgan mcired gansx-
vavdeba imiT, rom direqtiva rasobrivi Tanasworobis Sesaxeb rasis an 
eTnikuri warmomavlobis koncefciaSi “moqalaqeobas” aSkarad ar moi-
azrebs. evropul konvenciaSi CamoTvlil safuZvlebSi “moqalaqeoba” an 
“erovnuli warmomavloba” calke safuZvlebia, magram qvemoT ganxiluli 
precedentuli samarTliT Cans, rom moqalaqeoba SeiZleba gavigoT, ro-
gorc eTnikurobis arsebiTi elementi. es imas ar niSnavs, rom erovneb-
is gamo diskriminacia nebadarTulia evrokavSiris samarTliT, magram 
evrokavSiris samarTlis ganviTarebis preistoriis gaTvaliswinebiT, 
erovnebis niSniT diskriminacia regulirdeba adamianTa Tavisufali 
gadaadgilebis konteqstSi. garda imisa, rom eTnikur warmomavlobaSi 
moqalaqeobas ar moiazrebs, direqtiva rasobrivi Tanasworobis Sesaxeb 
ar moicavs TviT “rasobrivi da eTnikuri warmomavlobis” ganmarteba-
sac. arsebobs sxva instrumentebi, romlebic xsnian rasobrivi da eTni-
kuri warmomavlobis mniSvnelobas. direqtiva rasobrivi Tanasworobis 
Sesaxeb Tavis safuZvlebSi ar CamoTvlis “kanis fersa” da erovnuli 
umciresobebisadmi kuTvnilebas, Tumca, isini calke safuZvlebadaa mi-
TiTebuli evropul konvenciaSi. es cnebebi rasisa da/an eTnikurobis 
mniSvnelobidan ganuyofelad aRiqmeba da aqac ase ganixileba. 

evrokavSiris sabWos CarCo gadawyvetileba sisxlis samarTliT rasizmi-
sa da qsenofobiis aRmofxvris Sesaxeb, rasizmsa da qsenofobiaSi aseve 
moiazrebs Zaladobas an siZulvils, mimarTuls jgufis mimarT - “ra-
sis, kanis feris, religiis, sagvareulos an erovnuli Tu eTnikuri war-
momavlobis” gamo. evrosabWos komisiam rasizmisa da Seuwynareblobis 
winaaRmdeg aseve farTod ganmarta “rasobrivi diskriminacia”, romelic 
moicavs Semdeg safuZvlebs - “rasa, kanis feri, ena, religia, moqalaqeo-

200 ECtHR, D.G. v. Ireland (# 39474/98), 16 maisi, 2002;  ECtHR,  Bouamar v. Belgium (# 9106/80), 29 
Tebervali, 1988.
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ba an erovnuli Tu eTnikuri warmomavloba”.201 analogiurad, 1966 wlis 
gaeros konvencia rasobrivi diskriminaciis aRmofxvris Sesaxeb (rom-
lis mxarecaa evrokavSirisa da evropis sabWos yvela wevri saxelmwifo) 
rasobriv diskriminaciaSi moiazrebs “rasis, kanis feris, sagvareulos, 
erovnuli Tu eTnikuri warmomavlobis” niSnebiT diskriminacias.202 
komitetma rasobrivi diskriminaciis aRmofxvris Sesaxeb, romelic 
pasuxismgebelia xelSekrulebis ganmartebasa da misi Sesrulebis mon-
itoringze, damatebiT aRniSna, rom Tu dasabuTeba sapirispiros ar 
amtkicebs, konkretuli rasobrivi an eTnikuri jgufisadmi piris kuT-
vnileba unda ganisazRvros am piris TviTgamorkvevis safuZvelze”.203 
es xels uSlis saxelmwifoebs, rom ar daicvan is eTnikuri jgufebi, 
romlebsac ar aRiareben.

marTalia, evrokavSiris samarTali konkretulad enas, kanis fers an 
sagvareulo warmomavlobas gamokveTilad ar CamoTvlis dacul safuZ-
velTa Soris, magram es maxasiaTeblebi daculia rogorc rasis an eT-
nikurobis nawili, radgan ena, kanis feri da sagvarulo warmomavloba 
ganuyofelia rasisa da eTnikurobisgan. Tu erovnebisTvis damaxasiaTe-
beli faqtorebi relevanturia rasisa da eTnikurobisTvis, Sesabamis 
garemoebebSi es safuZvelic SeiZleba moxvdes daculTa Soris. 

religia daculia rogorc gancalkevebuli safuZveli - direqtiviT 
dasaqmebisas  Tanabari mopyrobis Sesaxeb. Tumca, religiuri safuZv-
liT diskriminaciis msxverpli SesaZloa dainteresebuli iyos imiT, 
rom religia asocirdes rasobriv safuZvelTan, radgan evrokavSiris 
dRes moqmedi samarTliT, rasobrivi diskriminaciisagan dacvis far-
glebi religiurze ufro farToa. amis mizezi ki is aris, rom rasobrivi 
Tanasworobis direqtiva Seexeba dasaqmebis sferosa da saqonelsa da 
servisebze xelmisawvdomobas, direqtiva dasaqmebisas  Tanabari mopyro-
bis Sesaxeb ki - mxolod dasaqmebis sferos.

rasisa da eTnikurobis koncefciaTa ganmartebisas evropulma 
sasamarTlom daadgina, rom ena, religia, erovneba da kultura ra-
sisgan ganuyofeli nawilebia. Timishev-is saqmeSi CeCnuri warmoSobis 
ganmcxadebels sasazRvro punqtze Sesvlis ufleba ar misces, radgan 
mesazRvreebi gafrTxilebulni iyvnen, CeCnebisaTvis SeSvebaze uari 
eTqvaT. evropulma sasamarTlom ganmarta:

201. ECRI zogadi politikuri rekomendacia #7 erovnuli kanonmdeblobis Sesaxeb - 
aRmofxvras rasizmi da rasobrivi diskriminacia, CRI(2003)8, miRebuli 2002 wlis 13 
dekembers, § 1(b) da (c).

202. 660 UNTS 195.

203. CERD, “zogadi rekomendacia VIII, konvenciis 1(1)-li da me-4 muxlebis ganmartebisa da 
gamoyenebis Sesaxeb”.
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“eTnikuroba da rasa urTierTdakavSirebuli da Tanmxvedri 
cnebebia. cneba „rasa“ safuZvels iRebs qvesaxeobebad adamianTa 
klasifikaciis ideisgan, morfologiuri maxasiaTeblebis 
mixedviT, rogoricaa kanis feri an saxis nakvTebi, „eTnikuroba“ ki - 
sazogadoebrivi jgufebis ideisgan, romlebsac axasiaTebT saerTo 
erovneba, erTi tomisadmi kuTvnileba, saerTo rwmena, erTiani ena 
an kulturisa da tradiciebis saerTo sawyisebi da foni.204  

magaliTi: Sejdić and Finci v. Bosnia and Herzegovina pirveli saqme iyo, 
romelic ganixiles me-12 oqmis Tanaxmad. ganmcxadeblebi Ciodnen, 
rom ar SeeZloT arCevnebSi monawileoba.205 1990-ian wlebSi kon-
fliqtis mSvidobiani mogvarebis erT-erT nawilad sam mTavar eT-
nikur jgufs Soris gaformda ZalTa ganawilebis SeTanxmeba. masSi 
moiazreboda isic, rom nebismier pirs, vinc arCevnebze sakuTar ka-
nidaturas wamoayenebda, unda ganecxadebina bosniel, serb an xor-
vat sazogadoebasTan misi mikuTvnebis Sesaxeb. ebraeli da boSa war-
moSobis kandidatebma uari ganacxades amaze da aRniSnes, rom es iyo 
diskriminacia rasobriv da eTnikur niadagze. evropulma sasamarT-
lom gaimeora zemoT moyvanili ganmarteba rasasa da eTnikurobas 
Soris urTierTdamokidebulebis Sesaxeb da dasZina, rom “diskrimi-
nacia piris eTnikuri warmomavlobis gamo, rasobrivi diskriminaciis 
formaa”. evropuli sasamarTlos gadawyvetileba, rom moxda raso-
brivi diskriminacia, kargad asaxavs urTierTkavSirs eTnikurobasa 
da religias Soris. metic, evropulma sasamarTlom daadgina, rom  
samSvidobo SeTanxmebis delikaturi mniSvnelobis miuxedavad, amiT 
mainc ver gamarTldeboda amgvari diskriminacia.

magaliTi: avstriis Tanaswori mopyrobis komisiis mier ganxilul 
saqmeSi piri, romelic sixi iyo, asaCivrebda im faqts, rom venis 
sasamarTloSi ar SeuSves, radgan ar datova sakulto xanjali, 
romelsac am religiis mimdevrebi atarebdnen.206 komisiam es sakiTxi 
ganixila eTnikuri warmomavlobis gamo diskriminaciis kuTxiT. 
aRniSnul faqtebze dayrdnobiT, man daadgina, rom gansxvavebuli 
mopyroba gamarTlebuli iyo usafrTxoebis safuZvliT.

evropuli sasamarTlo ukiduresad mkacria rasobrivi an eTnikuri 
safuZvliT diskriminaciasTan mimarTebiT. sasamarTlos Tanaxmad: “Tan-
amedrove demokratiul sazogadoebaSi, romelic efuZneba pluralizmi-
sa da gansxvavebuli kulturebis pativiscemis principebs, dauSvebelia 

204 ECtHR, Timishev v. Russia (# 55762/00 da # 55974/00), 13 dekemberi, 2005, para. 55.

205 ECtHR, Sejdić and Finci v. Bosnia and Herzegovina [GC] (# 27996/06 da # 34836/06), 22 dekemberi, 2009.

206. Tanaswori mopyrobis komisia, senati III. Sinaarsi inglisur enaze xelmisawvdomia FRA 
InfoPortal -ze, saqme 5-1. teqstis originali ki vebgverdze: http://infoportal.fra.europa.eu/InfoPortal/
caselawDownloadFile.do?id=5.
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obieqturad gamarTlebuli iyos gansxvavebuli mopyroba, romelic 
eqskluziurad an didwilad efuZneba piris eTnikur warmomavlobas”.207 

samarTalmcodneTaTvis adamianis uflebaTa swavlebis evropis sab-
Wos vebgverdze xelmisawvdomia sasargeblo kazusi. masSi saubaria im 
safuZvlebze, romlebsac sasamarTlo iTvaliswinebs, roca ganixilavs 
miRebul saCivars evropuli konvenciis Tanaxmad rasobrivi safuZvliT 
diskriminaciis Sesaxeb.208  

4.7 moqalaqeoba da erovnuli warmomavloba

evropis sabWos 1996 wlis konvenciis me-2(a) muxliT - moqalaqeobis 
Sesaxeb -  moqalaqeoba ganisazRvreba, rogorc “samarTlebrivi kavSiri 
pirsa da saxelmwifos Soris”. miuxedavad imisa, rom es xelSekruleba 
bevr saxelmwifoSi ratificirebuli ar aris, aRniSnuli gansazRvre-
ba saerTaSoriso sajaro samarTlis aRiarebul normebs efuZneba209 
da cno evropulma komisiam rasizmisa da Seuwynareblobis winaaRm-
deg.210 “erovnuli warmomavloba” SesaZloa mianiSnebdes piris Zvel mo-
qalaqeobaze, romelic man dakarga an miiRo naturalizaciis gziT, an 
SesaZloa miuTiTebdes saxelmwifos SigniT mis kavSirze romelime “er-
Tan” (rogoricaa Sotlandia did britaneTSi).

magaliTi: Chen-is saqme exeboda sakiTxs - SeeZloT Tu ara sxva 
wevr saxelmwifoSi dabadebul bavSvebs meore wevr saxelmwifoSi 
ecxovraT, roca maTi marCenali deda arawevri saxelmwifodan iyo.211 
ECJ-m miiCnia, rom roca wevri saxelmwifo garkveuli moTxovnebis 
dakmayofilebas iTxovs moqalaqeobis misaniWeblad da pirebi am 
moTxovnebs akmayofileben, sxva wevr saxelmwifos ufleba aRar 
aqvs, eWvqveS daayenos maTi ufleba rezidentobis oficialurad 
moTxovnisas. 

207. ECtHR, Sejdić and Finci v. Bosnia and Herzegovina [GC] (# 27996/06 da #34836/06), 22 dekemberi, 
2009,§ 44. analogiurad, ECtHR, Timishev v. Russia (#55762/00 da #55974/00), 13 dekemberi, 
2005, § 58.

208. kazusi 15, boSa mamakacis dakaveba, winaswari patimroba da mis mimarT arasaTanado 
mopyroba, xelmisawvdomia vebgverdze: www.coehelp.org/course/view.php?id=18&topic=1.

209. ICJ, Nottebohm (Liechtenstein v. Guatemala) [1955] ICJ Reports, 4, 23, 6 aprili, 1955: “moqalaqeoba 
samarTlebrivi kavSiria, romelsac ormxriv uflebebsa da valdebulebebTan erTad, 
safuZvlad udevs socialuri mijaWvuloba, arsebobis namdvili kavSiri, interesebi da 
sentimentebi”.

210. ECRI zogadi politikuri rekomendacia #7 erovnuli kanonmdeblobis Sesaxeb - 
aRmofxvras rasizmi da rasobrivi diskriminacia, CRI (2003) 8, miRebuli 2002 wlis 13 
dekembers, gv. 6.

211. ECJ, Chen v. Secretary of State for the Home Department, saqme C-200/02 [2004] ECR I-9925, 19 
oqtomberi, 2004.
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moqalaqeobis safuZvliT diskriminacia evropuli konvenciiT ufro 
metadaa daculi, vidre evrokavSiris samarTliT. evropuli konvencia 
aRiarebs, rom moqalaqeobis samarTlebrivi kavSiris ararseboba xSirad 
emTxveva konkretul saxelmwifosTan faqtobrivi kavSiris ararsebobas, 
rac xels uSlis savaraudo msxverpls, am qveynis moqalaqeTa Tanafardi 
mopyroba moiTxovos. evropuli sasamarTlos midgomis arsi is aris, 
rom rac ufro mWidroa piris faqtobrivi kavSiri konkretul saxelmwi-
fosTan - es ZiriTadad gadasaxadebis gadaxdaSi aisaxeba - miT nakleb sa-
varaudoa, rom moqalaqeobis gamo gansxvavebuli mopyroba gamarTldes. 

magaliTi: saqmeSi Zeïbek v. Greece, ganmcxadebels uari eTqva sapensio 
danamatze, romelic gamoyofili iyo “didi ojaxebisaTvis”.212 bavS-
vTa raodenobiT misi ojaxi dawesebul moTxovnebs akmayofilebda, 
magram erT-erTi Svili saberZneTis moqalaqe ar iyo im droisaTvis, 
roca ganmcxadebeli sapensio asakisa gaxda. es mdgomareoba gamoi-
wvia mTavrobis adrindelma gadawyvetilebam (romelSic bevri uzus-
toba iyo), romlis Tanaxmadac, ganmcxadeblis mTel ojaxs jer ga-
uuqmes moqalaqeoba da Semdeg  aRudgines oTxidan mxolod sam Svils 
(radgan meoTxe ukve daqorwinebuli iyo). evropulma sasamarTlom 
daadgina, rom moqalaqeobis gauqmebis politika, ZiriTadad, musul-
man berZnebTan mimarTebiT gamoiyeneboda da pensiis gacemaze uari 
ver gamarTldeboda berZnuli erovnebis SenarCunebis safuZvliT, 
radgan es motivi, TavisTavad, erovnuli warmomavlobis safuZvelze  
diskriminacias utoldeboda.

magaliTi: saqmeSi Anakomba Yula v. Belgium kongos moqalaqe arakanoni-
erad cxovrobda belgiaSi.213 mSobiarobidan maleve belgiaSi misi 
cxovrebis nebarTvas vada gauvida da man nebarTvis ganaxleba 
moiTxova. igi Tavis kongoel qmars Sordeboda da ganmcxadebels, 
iseve rogorc misi bavSvis biologiur mamas, belgiis moqalaqes, 
surda, rom mamobis dadgenis procedura wamoewyoT. amisTvis saWi-
ro iyo, bavSvis dabadebidan erTi wlis vadaSi mas saCivari Seetana 
meuRlis winaaRmdeg. ganmcxadebelma iuridiuli xarjebis dasafara-
vad daxmareba iTxova, radgan saamisod sakmarisi fuladi saxsrebi ar 
gaaCnda. Tumca, mas uari eTqva im safuZvliT, rom amgvari daxmareba 
evropis sabWos arawevri qveynebis moqalaqeebze gaicemoda mxolod  
maSin, roca saCivari exeboda rezidentobis uflebis dadgenas. ganm-
cxadebels urCies, ganeaxlebina Tavisi cxovrebis nebarTva da kvlav 
moeTxova finansuri daxmareba iuridiuli xarjebis dasafaravad. ev-
ropulma sasamarTlom daadgina, rom am garemoebebSi ganmcxadebeli 
ver sargeblobda samarTliani sasamarTlo ganxilvis uflebiT, misi 
moqalaqeobis gamo. saxelmwifos gadawyvetileba pirTa or katego-

212 ECtHR, Zeïbek v. Greece (# 46368/06), 9 ivlisi, 2009.

213 ECtHR, Anakomba Yula v. Belgium (# 45413/07), 10 marti, 2009.
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riad gayofis Sesaxeb (visac hqonda cxovrebis nebarTva da visac - 
ara) gaumarTlebeli iyo iseT situaciaSi, roca ojaxuri cxovrebis 
Zalian mniSvnelovani sakiTxi wydeboda - mamobis dasadgenad mcire 
vada iyo dawesebuli da pirs nebarTvis ganaxlebaze gancxadeba ukve 
Setanili hqonda. 

rogorc  qveTavSi 3.1.2 aRiniSna, evrokavSiris samarTali moqalaqeobis 
gamo diskriminacias krZalavs mxolod pirTa Tavisufali gadaadgileb-
is konteqstSi. kerZod, evrokavSiris samarTali Tavisufali gadaadg-
ilebis Sesaxeb SezRudul uflebebs aniWebs mesame qveynis moqalaqeebs. 
amisgan gansxvavebiT, adamianis uflebaTa evropuli konvencia avalde-
bulebs evropis sabWos yvela wevr saxelmwifos (maT Sorisaa evrokav-
Siris yvela wevri saxelmwifo), TavianTi iurisdiqciis farglebSi yve-
lasTvis (sxva qveynis moqalaqeTa CaTvliT) uzrunvelyon evropuli 
konvenciiT daculi uflebebi. evropulma sasamarTlom wonasworoba 
daamyara saxelmwifoTa uflebasa - gaakontrolos is sargeblebi, rom-
lebsac sTavazobs moqalaqeobis samarTlebrivi kavSiris mqone pirebs 
- da saWiroebas Soris - xeli SeuSalos saxelmwifoebs maT mimarT 
diskriminaciulad mopyrobaSi, visac saxelmwifosTan mniSvnelovani 
faqtobrivi valdebulebebi akavSirebs. evropuli sasamarTlo yuradRe-
biT swavlobs socialur dazRvevasTan dakavSirebul sakiTxebs, roca 
piri saxelmwifosTan mWidro faqtobrivi kavSiris arsebobas amtkicebs. 

saxelmwifoTa ufleba - daareguliron TavianT sazRvrebSi sxva qveynis 
moqalaqeTa Sesvlisa da gasvlis sakiTxebi - kargadaa dadgenili saer-
TaSoriso sajaro samarTliT da aRiarebulia adamianis uflebaTa ev-
ropuli sasamarTlos mier. am sakiTxs evropuli sasamarTlo upirvele-
sad Seexo im pirTa deportaciis saqmeebSi, romlebsac mimReb qveyanaSi 
araadamianuri an Rirsebis Semlaxveli mopyroba, dasja an wameba elo-
daT (me-3 muxlis Tanaxmad)214 an maspinZel qveyanaSi mWidro ojaxuri kav-
Sirebi hqondaT, romlebic gaixliCeboda, Tu maT iZulebiT gaaZevebdnen 
(me-8 muxlis Tanaxmad)215.  

magaliTi: saqmeebSi C. v. Belgium da Moustaquim v. Belgium ganmcxadeblebi 
- marokos moqalaqeebi - damnaSaved cnes sisxlis samarTlis da-
naSaulSi da qveynidan maTi deportacia unda moexdinaT.216 isini 
Ciodnen, rom es iyo diskriminacia moqalaqeobis gamo, radgan 
amgvar garemoebebSi dauSvebeli gaxldaT belgiis moqalaqeebis 
- aseve, evrokavSiris sxva qveynebidan maTi moqalaqeobis armqone 
pirebis - deportacia. evropulma sasamarTlom daadgina, rom 

214. ix, magaliTad, ECtHR, Chahal v. U.K (#22414/93), 15 noemberi, 1996.

215. miuxedavad imisa, rom am saqmeebs warmatebis naklebi Sansi hqondaT.  ix. magaliTad, 
ECtHR, Abdulaziz, Cabales and Balkandali v. UK (# 9214/80, #9473/81 da #9474/81), 28 maisi, 1985.

216. ECtHR, C. v. Belgium (# 21794/93), 7 agvisto, 1996; ECtHR, Moustaquim v. Belgium (# 12313/86), 18 
Tebervali, 1991.
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ganmcxadeblebi belgiis moqalaqeTa Tanafard mdgomareobaSi ar 
iyvnen, radgan am qveynis moqalaqeebs TavianT samSobloSi darCenis 
ufleba hqondaT. am uflebas konkretulad iTvaliswinebs evropu-
li konvencia (me-4 oqmis me-3 muxlis Tanaxmad). garda amisa, mesame 
qveynis moqalaqeTa da evrokavSiris sxva wevri saxelmwifoebis mo-
qalaqeTa mimarT gansxvavebuli mopyroba gamarTlebuli iyo, rad-
gan evropis kavSirma specialuri samarTlebrivi wesrigi Seqmna, 
amasTanave, SemoiRo evrokavSiris moqalaqeoba.

SegviZlia es saqmeebi SevadaroT situaciebs, romlebSic ganmcxadebelma 
mWidro faqtobrivi kavSiri daamyara maspinZel saxelmwifosTan - mis 
teritoriaze didi xnis ganmavlobaSi cxovrebiT an saxelmwifo gadasax-
adebis gadaxdis gziT. 

magaliTi: saqmeSi Andrejeva v. Latvia ganmcxadebeli iyo yofili sabWoTa 
kavSiris yofili moqalaqe latviaSi mudmivi cxovrebis uflebiT.217 
erovnuli kanonmdeblobiT CaiTvala, rom ganmcxadebeli latviis 
damoukideblobamde mis farglebs gareT muSaobda (miuxedavad im-
isa, rom latviis damoukideblobamdec da misi mopovebis Semdegac 
erTi da imave poziciaze muSaobda) da, Sesabamisad, misi pensiis ode-
noba daiangariSes damoukideblobis mopovebis Semdeg am poziciaze 
namuSevari drois mixedviT. amisgan gansxvavebiT, imave poziciaze 
dasaqmebul latviis moqalaqeTa pensia gamoiTvleboda mTliani 
staJis mixedviT, damoukideblobamde namsaxurebi wlebis CaTvliT. 
evropulma sasamarTlom daadgina, rom ganmcxadebeli latviis mo-
qalaqeebis Tanafard mdgomareobaSi iyo, radgan igi “aramoqalaqe 
mudmivi rezidenti” gaxldaT erovnuli kanonmdeblobiT da mo-
qalaqeebis msgavsad ixdida gadasaxadebs. sasamarTlom ganacxada, 
rom “Zalian mniSvnelovani mizezi” iyo saWiro mxolod erovnebis 
gamo gansxvavebuli mopyrobis gasamarTleblad, rac winamdebare 
saqmeSi ar arsebobda. miuxedavad imisa, rom fiskaluri da social-
uri politikis sakiTxebTan mimarTebiT saxelmwifoebs Sefasebis 
farTo farglebi eniWebaT, ganmcxadeblis situacia TiTqmis emTx-
veoda latvieli moqalaqeebisas da am safuZvliT diskriminaciis 
gamarTleba SeuZlebeli xdeboda. 

magaliTi: saqmeSi Gaygusuz v. Austria avstriaSi mcxovreb TurqeTis 
moqalaqes uari uTxres umuSevrobis Semweobaze, radgan igi avs-
triis moqalaqe ar iyo.218 evropulma sasamarTlom daadgina, rom 
ganmcxadebeli avstriis moqalaqeebis Tanafard mdgomareobaSi iyo, 
radgan igi am qveynis mudmivi rezidenti gaxldaT da gadasaxadeb-
is gadaxdis gziT socialuri dazRvevis sistemaSi monawileobda. 

217. ECtHR, Andrejeva v. Latvia [GC] (# 55707/00), 18 Tebervali, 2009.

218. ECtHR, Gaygusuz v. Austria (# 17371/90), 16 seqtemberi, 1996.
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man daadgina, rom avstriasa da TurqeTs Soris socialuri daz-
Rvevis ormxrivi SeTanxmebis ararseboba ver amarTlebda gansxvave-
bul mopyrobas, radgan ganmcxadeblis mdgomareoba, faqtobrivad, 
TiTqmis emTxveoda avstriis moqalaqeebisas. 

magaliTi: saqmeSi Koua Poirrez v. France spilos Zvlis sanapiros moqalaqem 
SezRuduli SesaZleblobis mqone pirebisTvis gamoyofili Semweoba 
moiTxova. mas uari eTqva im safuZvliT, rom Semweoba xelmisawv-
domi iyo mxolod safrangeTisa da im qveynebis moqalaqeebisaTvis, 
romelTanac safrangeTs socialuri dazRvevis ormxrivi SeTanxme-
ba hqonda gaformebuli.219 evropulma sasamarTlom daadgina, rom 
ganmcxadebeli, faqtobrivad, safrangeTis moqalaqeebis Tanafard 
mdgomareobaSi imyofeboda, radgan igi Semweobis misaRebad yvela sxva 
dadgenil kriteriums akmayofilebda da iRebda socialuri dazRve-
vis sxva daxmarebebs, romelTa gacemac moqalaqeobaze ar iyo damok-
idebuli. sasamarTlom daaskvna, rom saWiro iyo “Zalian mniSvnelo-
vani mizezebis” arseboba ganmcxadeblisa da sxva moqalaqeebis mimarT 
gansxvavebuli mopyrobis gasamarTleblad. zemoT ganxiluli saqmisa-
gan gansxvavebiT, romelSic saxelmwifos Sefasebis farTo farglebi 
eniWeboda fiskaluri da socialuri dazRvevis sakiTxebTan mimarTe-
biT, safrangeTis argumentma ver daarwmuna sasamarTlo saxelmwifo 
Semosavlebisa da gasavlebis dabalansebis saWiroebaSi, verc argu-
mentma faqtobrivi gansxvavebis Sesaxeb - rom safrangeTsa da spilos 
Zvlis sanapiros Soris socialuri dazRvevis ormxrivi SeTanxmeba ar 
arsebobda. aRsaniSnavia, rom am Semweobis gadaxda damokidebuli ar 
iyo socialuri dazRvevis sistemaSi mimRebi piris monawileobaze (es 
iyo principuli mizezi, ris gamoc ar gamarTlda moqalaqeobis gamo 
diskriminacia zemoT moyvanil saqmeSi). 

4.8 religia an rwmena220 

evrokavSiris samarTali mcire masStabebiT icavs religiis an rwmenis 
gamo diskriminacias. evropuli konvenciis farglebi am sakiTxTan mima-
rTebiT mniSvnelovnad farToa, radgan me-9 muxli moicavs calke mdgom 
uflebas - azris, sindisisa da religiis Tavisuflebis saxiT. 

magaliTi: saqmeSi Alujer Fernandez and Caballero García v. Spain ganmcxadeble-
bi Ciodnen, rom kaTolikeebisagan gansxvavebiT, ar SeeZloT saku-
Tari saSemosavlo gadasaxadebis nawilis pirdapir TavianTi eklesi-

219. ECtHR, Koua Poirrez v. France (# 40892/98), 30 seqtemberi, 2003.

220. evropuli konvenciis me-9 muxlis farglebi ganmartebulia - “adamianis uflebaTa 
swavleba samarTalmcodneTaTvis” evropis sabWos vebgverdze: Murdoch, Freedom of Thought, 
Conscience and Religion, (azris, sindisisa da religiis Tavisufleba) Human Rights Handbooks, 
#2, 2007, xelmisawvdomia saitze: http://www.coehelp.org/mod/resource/view.php?inpopup=true&id=2122. 
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isaTvis gadacema.221 evropulma sasamarTlom saqme dauSveblad cno 
faqtobrivi safuZvliT. gadawyvetilebis Tanaxmad, ganmcxadeblebis 
eklesia kaTolikuri eklesiis Tanafard mdgomareobaSi ar iyo, rad-
gan maT am moTxovniT mTavrobisaTvis ar miumarTavT, amave dros, 
mTavrobas ormxrivi SeTanxmeba hqonda vatikanTan.  

magaliTi: saqme Cha’are Shalom Ve Tsedek v. France Seexeboda ebraul or-
ganizacias, romelsac koSeruli sakvebis warmoebis licenzia hqon-
da da am sakvebs yidda mis wevr restornebsa da xorcproduqtebis 
maRaziebSi.222 ganmcxadebeli miiCnevda, rom es ebrauli organizacia 
xorcs koSeruli sakvebisTvis saWiro mkacri miTiTebebis dacviT 
ar amuSavebda da amitom saxelmwifosgan nebarTva iTxova, sakuTari 
saritualo sasaklao moewyo. mas amaze uari eTqva im safuZvliT, 
rom es safrangeTis ebraul sazogadoebaSi sakmarisad reprezent-
abeluri ar iqneboda, Tan sanqcirebuli ritualuri sasaklaoebi 
ukve arsebobda. evropulma sasamarTlom daadgina, rom arsebul 
garemoebebSi es organizacia arasaxarbielo mdgomareobaSi ar iyo, 
radgan mas kvlav SeeZlo dawesebuli meTodebiT damuSavebuli xor-
cis sxva wyaroebidan miReba. 

ECJ-sa da evropul sasamarTlos jer siRrmiseulad ar umsjeliaT im-
aze, ra igulisxmeba dasaqmebisas Tanabari mopyrobis direqtiviT da-
cul “religiaSi” an “rwmenaSi”, Tumca, es sakiTxi gulisyuriT gaaana-
lizes erovnulma sasamarTloebma.223 

magaliTi: saqmeSi Islington London Borough Council v. Ladele (Liberty intervening) 
didi britaneTis saapelacio sasamarTlom imsjela sakiTxze: moe-
pyrnen Tu ara mosarCeles - romelic aregistrirebda dabadebis, 
qorwinebisa da gardacvalebis faqtebs - diskriminaciulad re-
ligiis an rwmenis gamo, roca mas disciplinuri saxdeli daakis-
res erTsqesianTa samoqalaqo qorwinebis gaformebaze uaris Tqmi-
saTvis.224 es uari efuZneboda qristianul rwmenas. saapelacio 
sasamarTlom daadgina, rom pirdapiri religiuri diskriminacia ar 
momxdara, radgan mosarCeles arasaxarbielod moepyrnen ara misi 
rwmenis gamo, aramed imitom, rom Tavisi samsaxurebrivi valde-
bulebebis Sesrulebaze uari ganacxada. saapelacio sasamarTlom 
ukuagdo saCivaric pirdapiri diskriminaciis Sesaxeb da aRniSna, 

221. ECtHR, Alujer Fernandez and Caballero García v. Spain (dec.) (# 53072/99), 14 ivnisi, 2001.

222. ECtHR, Cha’are Shalom Ve Tsedek v. France [GC] (# 27417/95), 27 ivnisi, 2000.

223 religiisa da rwmenis Tavisufleba aseve daculia 1966 wlis saerTaSoriso paqtiT samoqalaqo 
da politikuri uflebebis Sesaxeb, me-18 muxliT (am paqtze mierTebulia evrokavSirisa da 
evropis sabWos yvela wevri saxelmwifo). ix. adamianis uflebaTa komiteti, zogadi komentari 
#22: muxli 18 (azris, sindisisa da religiis Tavisufleba).

224 Islington London Borough Council v. Ladele (Liberty intervening) [2009] EWCA Civ 1357, didi britaneTis 
saapelacio sasamarTlo, 12 Tebervali, 2010.
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rom sabWos umTavresi valdebulebis nawili iyo Tanasworobisa da 
mravalferovnebis xelSewyoba, rogorc zogadad sazogadoebaSi, ise 
Sida wreebSi, da amgvari politika ar zRudavda mosarCelis rwmenis 
Tavisuflebas. saapelacio sasamarTlom aseve daaskvna, rom sxva gad-
awyvetilebas Tu gamoitanda, sxva niSniT diskriminacia iqneboda - 
konkretulad, diskriminacia seqsualuri orientaciis safuZvliT. 
sasamarTlom xazi gausva, rom piris ufleba, ar gaxdes diskriminaci-
is msxverpli, unda balansdebodes sazogadoebis uflebiT - daculi 
iyos diskriminaciisagan. 

evropuli konvenciiT daculi religiisa da rwmenis arsebiTi uflebis 
Sesaxeb ganxilul saqmeebSi evropulma sasamarTlom naTeli gaxada, rom 
saxelmwifom ar unda scados religiis an rwmenis gansazRvra, da rom 
es cnebebi aseve icaven “aTeistebs, agnostikosebs, skeptikosebsa da am 
sakiTxisadmi gulgrilad ganwyobil pirebs” da, Sesabamisad, icaven yve-
las - “swams an ar swams RmerTi da misdevs Tu ara aRmsareblobas”. am 
saqmeebSi aseve aRniSnulia, rom religia an rwmena ZiriTadad piraduli 
da subieqturia da aucilebeli ar aris maTi dakavSireba religiuri in-
stituciebiT mowesrigebul rwmenasTan.225 am dacviT sargebloben aseve 
axali religiebic, rogoricaa, magaliTad, saientologia.226 

evropulma sasamarTlom “rwmenis” ideaze imsjela evropuli konven-
ciis 1-li oqmis me-2 muxliT gaTvaliswinebuli ganaTlebis uflebis 
konteqstSic, romlis Tanaxmadac, saxelmwifom pativi unda sces mSob-
lis uflebas - SvilebisTvis uzrunvelyon “TavianTi religiuri da 
filosofiuri mrwamsis Sesabamisi ganaTleba da swavleba”. evropulma 
sasamarTlom daadgina:

“termini “swavleba”, Tavisi mniSvnelobiT, sinonimi ar aris 
terminisa “azrebi”, an “ideebi”, romlebic gamoyenebulia 
konvenciis me-10 muxlSi da uzrunvelyofs gamoxatvis 
Tavisuflebas; es termini ufro miaxloebulia “rwmenasTan” 
(frangul teqstSi: „convictions - swavleba”), me-9 muxlSi 
rom vxvdebiT […] da exeba mosazrebebs, romlebic aRweven 
damajereblobis, seriozulobis, gonivrulobisa da 
mniSvnelovnebis garkveul dones.” 227

evropulma sasamarTlom axlaxan ganixila saqmeebi, romlebic ukavSirde-
boda religiur Tavisuflebas, iseT konteqstSi, rogoricaa saxelmwifoTa 
mcdeloba - SeinarCunon sekularizmi da Seamciron religiis potenciurad 

225. ECtHR, The Moscow Branch of the Salvation Army v. Russia (# 72881/01), 5 oqtomberi, 2006, , § 57-58; 
ECtHR, Metropolitan Church of Bessarabia and others v. Moldova (# 45701/99), 14 dekemebri, 2001, , § 
114; ECtHR, Hasan and Chaush v. Bulgaria [GC] ((# 30985/96), 26 oqtomberi, 2000, , § 62 da 78.

226. ECtHR, Church of Scientology Moscow v. Russia (#18147/02), 5 aprili, 2007.

227. ECtHR, Campbell and Cosans v. UK (# 7511/76 da #7743/76), 25 Tebervali, 1982, § 36.
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fragmentuli gavlena maT sazogadoebebze. am saqmeebSi sasamarTlom gan-
sakuTrebuli mniSvneloba mianiWa saxelmwifoTa mizans areulobis preven-
ciisa da sxvebis uflebaTa da TavisuflebaTa dacvis Sesaxeb.

magaliTi: saqme Köse and others v. Turkey Seexeboda „dres kods“, romel-
ic gogonebs skolaSi Tavsaburavis tarebas ukrZalavda. ganmcx-
adeblebi Ciodnen, rom es iyo diskriminacia religiis safuZvelze, 
radgan Tavsaburavis tareba musulmanTa religiuri Cveuleba 
gaxldaT.228 evropulma sasamarTlom daadgina, rom Cacmulobis 
wesebi romelime religiasTan kavSirSi ar unda ganxiluliyo. maTi 
SemoRebis mizani skolebSi neitralobisa da sekularizmis Sena-
rCuneba iyo, rac, Tavis mxriv, axdenda areulobis prevencias da 
icavda sxvaTa uflebebs religiur rwmenaSi Caurevlobis Sesax-
eb. Sesabamisad, sasamarTlom saCivari aSkarad dausabuTeblad da 
dauSveblad cno. evropulma sasamarTlom igive midgoma gamoiyena 
saqmeSi maswavlebelTa “dres kodis” Sesaxeb.229 

4.9  ena

unda aRiniSnos, rom rogorc evropis sabWos 1955 wlis CarCo konven-
cia erovnul umciresobaTa dacvis Sesaxeb230 (ratificirebuli 39 wevri 
qveynis mier), aseve 1992 wlis evropuli qartia regionuli an umcireso-
baTa enebis Sesaxeb231 (ratificirebuli 24 wevri qveynis mier) saxelmwi-
foebs uwesebs konkretul valdebulebebs umciresobaTa enebis gamoyen-
ebasTan dakavSirebiT. Tumca, arc erTi instrumenti “enis” mniSvnelobas 
ar ganmartavs. evropuli konvenciis me-6(3) muxli Riad uzrunvelyofs 
konkretul garantiebs sisxlis samarTlis procesis konteqstSi, kerZod, 
yvelas aqvs ufleba - misTvis gasageb enaze gaacnon wardgenili bral-
debis arsi, aseve, isargeblos Tarjimnis ufaso daxmarebiT, Tu mas ar 
SeuZlia gaigos sasamarTloSi gamoyenebuli ena an ilaparakos am enaze.

“ena” calke dacul safuZvelTa Soris ar gvxvdeba diskriminaciis 
akrZalvis direqtivebSi, Tumca, calke safuZvelia evropul konven-
ciaSi. miuxedavad amisa, misi dacva SesaZlebelia direqtiviT raso-
brivi Tanasworobis Sesaxeb, radgan ena dakavSirebulia rasasTan an 
eTnikurobasTan. igi amave safuZvelSi SeiZleba moiazros evropulma 

228. ECtHR, Köse and others v. Turkey (dec.) (#26625/02), 24 ianvari, 2006.

229. ECtHR, Dahlab v. Switzerland (dec.) (# 42393/98), 15 Tebervali, 2001.

230. CETS No. 157.

231. CETS No. 148.
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sasamarTlomac. ECJ-m is moqalaqeobis safuZvliTac daicva, pirTa 
Tavisufali gadaadgilebis Sesaxeb kanonis konteqstSi232. 

evropuli sasamarTlos mier enis Sesaxeb ganxiluli yvelaze mniSvnelo-
vani saqme ukavSirdeba ganaTlebas. 

magaliTi: Belgium Linguistic-is saqmeSi mSobelTa koleqtivi Cioda, rom 
ganaTlebis  erovnuli kanonmdebloba diskriminaciuli iyo enis 
safuZvliT.233 belgiaSi frangul da holandiur enebze molaparake 
sazogadoebebTan mimarTebiT, erovnul kanonmdeblobaSi aRniSnuli 
iyo, rom saxelmwifos mier dafinansebuli an subsidirebuli ga-
naTleba frangul an holandiur enebze warimarTeboda frangul an 
holandiur regionebSi. holandiurenovan regionSi mcxovrebi fran-
gulenovani bavSvebis mSoblebma iCivles, rom zemoxsenebuli kanon-
mdebloba maT Svilebs xels uSlida - an maTTvis Zalian arTulebda 
- ganaTleba frangul enaze mieRoT. evropulma sasamarTlom daad-
gina, rom  gansxvavebuli mopyrobis miuxedavad, igi gamarTlebuli 
iyo. gadawyvetileba efuZneboda im faqts, rom regionebi ZiriTadad 
erTenovani gaxldaT. mopyrobebs Soris gansxvavebas is amarTlebda, 
rom SeuZlebeli iyo saswavlo procesi orenovani yofiliyo. garda 
amisa, ojaxebs ar ekrZalebodaT, kerZo frangulenovani ganaTlebiT 
esargeblaT holandiurenovan regionebSi. 

ufro Rrmad gasaanalizeblad, praqtikaSi rogor muSaobs enis daculi 
safuZveli, SesaZlebelia gaeros adamianis uflebaTa komitetis mier 
ganxiluli ori saqmis moyvana. aRniSnuli komiteti pasuxismgebelia 
samoqalaqo da politikuri uflebebis saerTaSoriso paqtis (romel-
sac evrokavSiris yvela wevri saxelmwifo miuerTda) ganmartebasa da 
misi Sesrulebis monitoringze.

magaliTi: saqmeSi Diergaardt v. Namibia ganmcxadeblebi miekuTvnebodnen 
evropuli warmomavlobis umciresobas, romelic adre politikuri 
avtonomiiT sargeblobda, im droisaTvis ki namibiis saxelmwifos 
eqvemdebareboda.234 es jgufi saubrobda afrikanul enaze. ganmcx-
adeblebma iCivles, rom sasamarTlo samarTalwarmoebisas isini val-
debulni iyvnen, inglisurad - da ara maT enaze - elaparakaT. aseve 
asaCivrebdnen saxelmwifos politikas - afrikanul enaze ar epasux-
aT ganmcxadebelTa arc erT werilobiT an zepir komunikaciaze, 

232. ECJ, Groener v. Minister for Education and the Dublin Vocational Educational Committee saqme C-379/87 [1989] 
ECR 3967, 28 noemberi, 1989.

233. ECtHR, case “relating to certain aspects of the laws on the use of languages in education in Belgium” v. Belgium 
(saqme, romelic exeboda kanonmdeblobis garkveul aspeqtebs belgiis ganaTlebis 
sistemaSi enebis gamoyenebis Sesaxeb) (# 1474/62 da sxvebi), 23 ivlisi, 1968.

234. HRC, Diergaardt and others v. Namibia, komunikacia # 760/1997, 6 seqtemberi, 2000.
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miuxedavad imisa, rom amis unari SeswevdaT. adamianis uflebaTa 
komitetma daadgina, rom samarTliani sasamarTlo ganxilvis ufle-
ba ar darRveula, radgan ganmcxadeblebma ver aCvenes sasamarTlo 
samarTalwarmoebisas inglisuri enis gamoyenebis uaryofiTi zegav-
lena maTze. aqedan irkveva, rom sasamarTlo ganxilvebisas Tarjim-
niT sargeblobis ufleba ar vrceldeba iseT situaciebze, roca 
gamoyenebuli ena savaraudo msxverplisTvis ubralod dedaena ar 
aris. am dros aucilebeli moTxovnaa, msxverpls sakmarisad ar es-
modes da ver laparakobdes am enaze. adamianis uflebaTa komitetma 
aseve daadgina, rom saxelmwifos oficialuri politikiT - araofi-
cialur enaze (inglisuris garda sxva enaze) komunikaciaze uaris 
Tqma - irRveoda enobrivi safuZvliT kanonis winaSe Tanasworobis 
ufleba. saxelmwifos ufleba aqvs, oficialuri ena SearCios, ma-
gram man Tavis moxeleebs neba unda darTos, pasuxebi sxva enebzec 
gascen, roca am enaze komunikacia SeuZliaT. 

4.10  socialuri warmoSoba, dabadeba da  

qonebrivi mdgomareoba

es sami safuZveli urTierTkavSirSia, radgan exeba pirisTvis memkv-
idreobiT miRebuli socialuri, ekonomikuri an biologiuri maxasiaTe-
blebiT miweril statuss.235 isini SeiZleba gadajaWvuli iyos rasasa da 
eTnikurobasTanac. evropul sasamarTlos am safuZvlebTan dakavSire-
biT - “dabadebis” garda - TiTqmis arc erT saqmeSi ar umsjelia. 

magaliTi: saqmeSi Mazurek v. France araqorwinebaSi dabadebuli piri 
asaCivrebda im faqts, rom erovnuli kanonmdebloba mas (rogorc 
“mruSobis” nayofs) saSualebas ar aZlevda, memkvidreobiT dedis ma-
mulis meoTxedze meti mieRo.236 evropulma sasamarTlom daadgina, 
rom mopyrobebs Soris gansxvaveba, romelic mxolod da mxolod 
qorwinebis gareSe dabadebis faqts efuZneboda, SeiZleba gamarTle-
buliyo mxolod gansakuTrebiT “mniSvnelovani mizezebiT”. marTa-
lia, tradiciuli ojaxis dacva kanonier mizans warmoadgenda, ma-
gram am miznis misaRwevad dauSvebeli iyo Svilis dasja, vinc Tavisi 
dabadebis garemoebebs ver gaakontrolebda. 

235. safuZvlebi, rogoricaa socialuri warmomavloba, dabadeba da qonebrivi mdgomareoba, 
aseve gvxvdeba 1966 wlis saerTaSoriso paqtSic ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb (romlis mxarec evrokavSiris wevri yvela saxelmwifoa). ix. komisia 
ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb, zogadi komentari #20, 
“diskriminaciis akrZalva ekonomikur, socialur da kulturul uflebebSi”, UN Doc. 
E/C.12/GC/20, 10 ivnisi, 2009, §24-26, 35.

236. ECtHR, Mazurek v. France (# 34406/97), 1 Tebervali, 2000.



daculi safuZvlebi

123

magaliTi: saqmeSi Chassagnou v. France ganmcxadeblebi Ciodnen, rom 
ufleba ar hqondaT, TavianTi miwa sakuTari survilisamebr gamoey-
enebinaT.237 zog regionSi kanoni mcire miwis mesakuTreebs avalde-
bulebda, maT miwaze sazogadoebrivi nadirobis ufleba gaevrcel-
ebinaT, didi miwebis mesakuTreebs ki amgvari valdebuleba ar 
ekisrebodaT da TavianTi miwa survilisamebr SeeZloT gamoeyenebi-
naT. ganmcxadeblebs undodaT, TavianT miwaze nadiroba aekrZalaT 
da iq veluri buneba SeenarCunebinaT. evropulma sasamarTlom 
daadgina, rom es iyo diskriminacia qonebrivi safuZvliT. 

safuZvlebi: socialuri warmomavloba, dabadeba da qonebrivi mdgomareo-
ba aseve gvxvdeba 1966 wlis saerTaSoriso paqtSi ekonomikuri, social-
uri da kulturuli uflebebis Sesaxeb, me-2(2) muxlSi. ekonomikuri, 
socialuri da kulturuli uflebebis komitetma, romelic pasuxismge-
belia am xelSekrulebis ganmartebasa da da misi Sesrulebis monitor-
ingze, maTi mniSvneloba gaafarTova zogad komentarSi #20. 

komitetis Tanaxmad, “socialuri warmomavloba”, “dabadeba” da “qone-
brivi mdgomareoba” urTierTdakavSirebuli statusebia. socialuri 
warmomavloba “mianiSnebs piris memkvidreobiT miRebul socialur sta-
tusze”. igi SesaZloa aseve mianiSnebdes mis mdgomareobaze, miRebulze 
garkveul socialur klassa Tu sazogadoebaSi dabadebiT (magaliTad, 
romlebic dafuZnebulia eTnikurobaze, religiasa an ideologiaze) an 
misi socialuri viTarebiT, rogoricaa siRaribe an usaxlkaroba. garda 
amisa, safuZveli “dabadeba” SesaZloa mianiSnebdes piris statusze, rom 
is dabadebulia qorwinebis gareSe an naSvilebia. qonebrivi mdgomareo-
bis safuZveli SesaZloa ukavSirdebodes piris statuss miwasTan mima-
rTebiT (rogoricaa, magaliTad, meijare, mesakuTre an ukanono mimT-
visebeli) an sxva qonebasTan mimarTebiT.238

4.11 politikuri an sxva Sexeduleba

evropuli konvencia “politikur an sxva Sexedulebas” dacul safuZvel-
Ta Soris CamoTvlis, Tumca, isini evrokavSiris diskriminaciis akrZalvis 
direqtivebiT gaTvaliswinebul safuZvlebs Soris ar gvxvdeba. unda vi-
varaudod, rom roca individi garkveul swavlebas misdevs - romelic ar 
akmayofilebs moTxovnebs, CaiTvalos “religiad an rwmenad” - misi dacva 
SesaZlebeli iqneba am safuZvliT. mas evropuli sasamarTlo iSviaTad 
Sexebia. evropuli konvenciis sxva sferoebis msgavsad, “politikuri an 
sxva Sexeduleba” TavisTavadaa daculi konvenciis me-10 muxlis Tanax-
mad gamoxatvis TavisuflebiT, da am sakiTxze arsebuli precedentuli 

237. ECtHR, Chassagnou and others. v. France (# 25088/94), 29 aprili, 1999.

238. komisia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb, zogadi komentari 
#20, “diskriminaciis akrZalva ekonomikur, socialur da kulturul uflebebSi”, UN 
Doc. E/C.12/GC/20, 10 ivnisi, 2009, § 24-26, 35
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samarTliT, SesaZlebelia warmodgena Segveqmnas, Tu ra igulisxmeba 
aRniSnul safuZvelSi. praqtikaSi ikveTeba, rom roca savaraudo msxverp-
lis azriT, gansxvavebuli mopyroba am safuZvelma ganapiroba, evropuli 
sasamarTlo saCivars ganixilavs me-10 muxlze dayrdnobiT. 

saqmeSi Handyside v. UK evropulma sasamarTlom daadgina, rom gamoxat-
vis Tavisuflebis ufleba icavs ara mxolod Tavisuflad miRebul an 
araSeuracxmyofelad Tu naklebmniSvnelovnad miCneul “informacias” 
an “ideebs”, aramed maTac, romlebic Seuracxyofs, Soks hgvris an ux-
erxul mdgomareobaSi ayenebs saxelmwifos Tu mosaxleobis romelime 
seqtors”.239 aRniSnul sakiTxze uamravi precedenti arsebobs, amitom am 
TavSi SemovifarglebiT mxolod ori saqmis ganxilviT, romlebic aCven-
ebs, rom politikuri Sexeduleba ufro meti dacviT sargeblobs, vidre 
sxva tipis mosazrebebi. 

magaliTi: saqmeSi Steel and Morris v. UK ganmcxadeblebi kampaniaSi iyvnen 
CarTuli da kompania makdonaldsis Sesaxeb cru informaciis Sem-
cvel broSurebs avrcelebdnen.240 ciliswamebis gamo ganmcxade-
blebs erovnul sasamarTloebSi uCivles. sasamarTloebma maT zi-
anis anazRaureba daakisres. evropulma sasamarTlom daaskvna, rom 
ciliswamebaze saCivris Setana gamoxatvis TavisuflebaSi Carevas 
niSnavda, magram igi emsaxureboda pirTa reputaciis dacvis kanon-
ier mizans. Tumca, aseve dadginda, rom sajaro interesis sakiTx-
ebze Tavisufali msjeloba met dacvas imsaxurebda. imis gaTval-
iswinebiT, rom makdonaldsi Zlieri korporacia iyo, romelmac ver 
daamtkica ramdenime aTasi broSuris gavrcelebiT zaralis miyeneba, 
aseve imis gaTvaliswinebiTac, rom dakisrebuli saxdeli ganmcxade-
blebis SemosavalTan SedarebiT sakmaod maRali iyo, maTi gamoxat-
vis TavisuflebaSi Careva araproporciulad CaiTvala.

magaliTi: saqme Castells v. Spain Seexeboda parlamentis wevrs, romlis 
mimarTac sisxlis samarTlebrivi devna daiwyo mTavrobis “Seu-
racxyofis” braldebiT, mas Semdeg, rac man mTavroba gaakritika 
baskebis qveyanaSi teroristul aqtebTan mimarTebiT umoqmedobi-
saTvis.241 evropulma sasamarTlom xazi gausva gamoxatvis Tavisu-
flebis mniSvnelobas politikur konteqstSi, gansakuTrebiT ki mis 
rols demokratiuli sazogadoebis funqcionirebisaTvis. man daad-
gina, rom nebismieri Careva daeqvemdebareba “umkacres gadasinjvas”. 

239. ECtHR, Handyside v. UK (# 5493/72), 7 dekemberi, 1976.

240. ECtHR, Steel and Morris v. UK (# 68416/01), 15 Tebervali, 2005.

241.  ECtHR, Castells v. Spain (# 11798/85), 23 aprili, 1992.
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4.12 “sxva niSani”

rogorc zemoT aRiniSna araerTxel, evropulma sasamarTlom ramdenime 
safuZveli gaaerTiana kategoriaSi “sxva niSani”. maTgan bevri emTxveva 
evrokavSiris samarTliT dacul safuZvlebs, rogoricaa seqsualuri 
orientacia, asaki da SezRuduli SesaZlebloba.

evropulma sasamarTlom daadgina, rom seqsualuri orientaciis, asakisa 
da SezRuduli SesaZleblobis garda, “sxva niSniT” dacul safuZvlebSi 
Sedis maxasiaTeblebi: mamoba;242 ojaxuri mdgomareoba;243  organizaciis 
wevroba;244  samxedro wodeba;245 qorwinebis gareSe dabadebuli bavSvis 
mSobloba;246 sacxovrebeli adgili.247 

magaliTi: saqme Petrov v. Bulgaria Seexeboda sapatimro dawesebuleba-
Si arsebul praqtikas, romlis Tanaxmadac, patimrebs meuRleebT-
an darekva TveSi orjer SeeZloT. ganmcxadebeli dapatimrebamde 
ori wlis ganmavlobaSi partniorTan erTad cxovrobda da masTan 
Svilic hyavda. evropulma sasamarTlom daadgina: miuxedavad imisa, 
rom qorwinebas gansakuTrebuli statusi hqonda, telefoniT ko-
munikaciis wesTa miznebisaTvis, ganmcxadebeli, romelmac ojaxi 
Seqmna stabilur partniorTan, daqorwinebul wyvilTa Tanafard 
mdgomareobaSi imyofeboda. evropulma sasamarTlom ganacxada, 
rom “xelSemkvrel saxelmwifoebs Sefasebis garkveuli farglebi 
hqondaT miniWebuli, raTa daqorwinebul da dauqorwinebel wy-
vilebs sxvadasxvagvarad mopyrobodnen iseT sferoebSi, rogoricaa, 
magaliTad, dabegvra, socialuri dazRveva an socialuri politika 
.... magram gaugebaria, ratom unda mopyrobodnen sxvadasxvagvarad 
daqorwinebulsa da im dauqorwinebel wyvilebs, romlebmac ojaxi 
Seqmnes erT-erTi maTganis sapatimroSi yofnisas da saqme exeboda 
partniorTan telefoniT kontaqtis SenarCunebas”. Sesabamisad, ev-
ropulma sasamarTlom diskriminacia gaumarTleblad miiCnia.

242. ECtHR, Weller v. Hungary (#44399/05), 31 marti, 2009.

243. ECtHR, Petrov v. Bulgaria (#15197/02), 22 maisi, 2008.

244. ECtHR, Danilenkov and others v. Russia (# 67336/01), 30 ivlisi, 2009 (prof. kavSiri); 
ECtHR, Grande Oriente d`Italia di Palazzo Giustiniani v. Italy (# 2) (# 26740/02), 31 maisi, 2007 
(qvismTlelebi).

245. ECtHR, Engel and others v. the Netherlands (# 5100/71, #5101/71, #5102/71, #5354/72 da 
#5370/72), 8 ivnisi, 1976.

246. ECtHR, Sommerfeld v. Germany [GC] (# 31871/96), 8 ivlisi, 2003; ECtHR, Sahin v. Germany [GC] (# 
30943/96), 8 ivlisi, 2003.

247. ECtHR, Carson and others v. UK [GC] (# 42184/05), 16 marti, 2010.
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5.1 Sesavali

aucilebeli ar aris, diskriminacia ikveTebodes Ria da iolad amosac-
nobi formiT. pirdapiri diskriminaciis damtkiceba yovelTvis rTu-
lia, imis miuxedavad, rom ganmartebiT, gansxvavebuli mopyroba “Riad” 
efuZneba msxverplis maxasiaTebels. rogorc me-2 nawilSi aRiniSna, 
gansxvavebuli mopyrobis safuZveli xSirad gamokveTili ar aris an 
xelovnuradaa dakavSirebuli sxva faqtorTan (rogoricaa pensiaze 
gasuli pirisTvis gasacemi Semweoba, dakavSirebuli asakTan, rogorc 
dacul safuZvelTan). am sakiTxSi iSviaTia saqmeebi, romlebSic pirebi 
Riad acxadeben, rom maTi gansxvavebuli mopyrobis mizezi erT-erTi 
daculi safuZvelia. gamonaklisia Feryn-is saqme, romelSic  kompa-
niis mepatronem belgiaSi ganacxada - Riad da xmamaRla - rom “imi-
grantebs” mis kompaniaSi ar daiqiravebdnen.248 ECJ-m daadgina, rom es 
iyo rasobriv an eTnikur niadagze pirdapiri diskriminaciis naTeli 
magaliTi. Tumca, diskriminaciuli qmedebis Camdeni pirebi yovelTvis 
ar miuTiTeben, rom viRacas sxvaze arasaxarbielod epyrobian, arc 
amis mizezs gausvamen xazs. qals, romelic konkretul poziciaze ar 
daiqiraves, SesaZloa uTxran, rom “nakleb kvalificiuri” iyo, vidre 
mamrobiTi sqesis kandidati, visac samsaxuri SesTavazes. am situaciaSi 
msxverpls uWirs daamtkicos, rom is pirdapiri diskriminaciis obieq-
ti gaxda sqesis gamo.

im sirTulis gaTvaliswinebiT, rac mosdevs gansxvavebuli mopyrobis 
mtkicebas, diskriminaciis akrZalvis evropuli samarTali mtkicebis 
tvirTs mxareTa Soris anawilebs. Sesabamisad, rogorc ki mosarCele 
wamowevs faqtebs, romelTac diskriminaciis safuZvlad miiCnevs, mt-
kicebis tvirTi gadadis  qmedebis Camdenze, raTa sawinaaRmdego daamt-

248 ECJ, Centrum voor gelijkheid van kansen en voor racismebestrijding v. Firma Feryn NV, saqme C-54/07 [2008] 
ECR I-5187, 10 ivlisi, 2008.

mtkicebulebiTi sakiTxebi  

diskriminaciis akrZalvis  

samarTalSi

5
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kicos. mtkicebis tvirTis mopasuxisTvis gadacema gansakuTrebiT 
sasargebloa arapirdapiri diskriminaciis saCivrebTan mimarTebiT, 
roca aucilebelia imis damtkiceba, rom konkretuli wesi an praqtika 
araproporciul zegavlenas axdens romelime jgufze. arapirdapiri 
diskriminaciis Sesaxeb varaudis wamowevisas mosarCele unda daeyrdnos 
statistikur monacemebs, romlebic gansxvavebuli mopyrobis zogad su-
raTs adasturebs. zogierT saxelmwifoSi aseve nebadarTulia iseTi mt-
kicebulebebis warmodgena, romlebic “situaciuri testidan” vlindeba.

5.2 mtkicebis tvirTis gaziareba

rogorc wesi, mosarCelis interesebSia, gadawyvetilebis mimRebi orga-
no diskriminaciis arsebobaSi daarwmunos. Tumca, zogjer Zalian rTu-
lia imis Cveneba, rom gansxvavebuli mopyroba efuZneboda konkretul, 
dacul maxasiaTebels. mizezi is aris, rom xSirad gansxvavebuli mopy-
robis motivi mxolod am qmedebis Camdenis gonebaSia. Sesabamisad, dis-
kriminaciis Sesaxeb saCivrebi ZiriTadad efuZneba gansaxilveli wesidan 

an praqtikidan gakeTebul obieqtur daskvnebs. 
sxvagvarad rom vTqvaT, sasamarTlo unda dar-
wmundes, rom mopyrobaTa Soris gansxvavebis 
arsebobis erTaderTi gonivruli axsna msxver-
plis daculi maxasiaTebelia, rogoricaa sqesi 
an rasa. es principi Tanabrad vrceldeba pir-
dapir da arapirdapir diskriminaciaze.

radgan qmedebis Camdeni flobs informacias, 
romelic saCivris dasabuTebisTvisaa saWiro, 
diskriminaciis akrZalvis samarTali mtkiceb-
is tvirTs swored masTan anawilebs. 

mtkicebis tvirTis ganawilebis principi ganmtkicebulia evrokavSiris 
samarTliTa da evropuli konvenciiT. 249 

es principi ganimarta evropuli sasamarTlos precedentuli 
samarTliT, romelmac, sxva regionul da globalur adamianis ufleba-
Ta dacvis meqamizmebTan erTad, mtkicebis tvirTis ganawilebis princi-
pi daawesa adamianis uflebaTa darRvevebis saCivrebis dasabuTebasTan 
mimarTebiT. evropuli sasamarTlo mis xelT arsebul mtkicebulebebs 
swavlobs, im faqtis miuxedavad, rom saCivris dasamtkiceblad saWiro 
informaciis did nawils xSirad saxelmwifo akontrolebs. Sesabamisad, 

249 qvemoT moyvanili saqmeebis garda, ix. direqtiva rasobrivi Tanasworobis Sesaxeb (muxli 
8), direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb (muxli 10), direqtiva genderuli 
Tanasworobis Sesaxeb (ganaxlebuli) (muxli 19), direqtiva genderuli saqonlisa da servisebis 
Sesaxeb (muxli 9). aseve ix. socialur uflebaTa evropuli komitetis precedentuli 
samarTali : SUD Travail Affaires Sociales v. France (# 24/2004), 8 noemberi, 2005, da Mental Disability 
Advocacy Centre (MDAC) v. Bulgaria (# 41/2007), 3 ivnisi, 2008.

ganawilebuli mtkicebis 
tvirTi: mosarCelem unda 
warmoadginos sakmarisi 
mtkicebuleba diskrimi-
naciuli mopyrobis dasa-
dastureblad. savaraudo 
Camdenma Semdeg unda gaaba-
Tilos  diskriminaciis Seqm-
nili prezumfcia.
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roca mosarCelis mier warmodgenili faqtebi sandoa da sasamarTlosT-
vis miwodebul mtkicebulebebs Seesabameba, evropuli sasamarTlo maT 
damtkicebulad iRebs, Tuki saxelmwifo damajerebel alternatiul 
axsna-ganmartebas ar warmoadgens. evropulma sasamarTlom ganacxada, 
rom igi faqtad miiCnevs mtkicebebs, romlebic

“ganmtkicebulia yvela mtkicebulebis, maT Soris, faqtebidan 
da mxareTa argumentebidan gamomdinare daskvnebis Tavisufali 
SefasebiT ... faqti damtkicebulad iTvleba sakmarisad 
Zlieri, naTeli da Tanmxvedri daskvnebis an amgvarive udavo 
prezumfciebis Tanaarsebobisas. metic, garkveuli daskvnis 
gamosatanad saWiro damarwmuneblobis xarisxi da masTan 
mimarTebiT mtkicebis tvirTis gadanawileba arsebiTadaa 
dakavSirebuli faqtebis specifikasTan, wayenebuli braldebebis 
bunebasa da evropuli konvenciis gansaxilvel uflebasTan.”250 

magaliTi: saqmeSi Timishev v. Russia mosarCele acxadebda, rom konkre-
tuli regionis sasazRvro gamSveb punqtze ar SeuSves imis gamo, rom 
eTnikurad CeCeni iyo.251 evropulma sasamarTlom daadgina, rom es 
braldeba mtkicdeboda oficialuri dokumentebiT, romlebic adas-
turebda eTnikurad CeCenTa gadaadgilebis SezRudvis politikas. 
saxelmwifos ganmarteba aradamajereblad iqna aRqmuli masSi arse-
buli Seusabamobebis gamo - TiTqos msxverpli nebayoflobiT wavi-
da, radgan rigSi prioritetis miniWebaze uari uTxres. Sesabamisad, 
evropulma sasamarTlom aRiara, rom mosarCeles diskriminaciulad 
moepyrnen misi eTnikurobis gamo.

magaliTi: Brunnhofer-is saqmeSi mosarCele acxadebda, rom sqesobri-
vi diskriminaciis msxverpli iyo, radgan  saxelfaso Skalaze imave 
doneze myof mamakac kolegebze naklebs uxdidnen.252 ECJ-m ganacxa-
da, rom mosarCeles, pirvel rigSi, unda daemtkicebina, rom mamakac 
kolegebze naklebs uxdidnen, Semdeg ki - samsaxurSi maT Tanafard 
saqmes rom asrulebda. es sakmarisi iqneboda prezumfciis Sesaqm-
nelad, rom gansxvavebuli mopyroba mxolod sqesobrivi mizeziT 
SeiZleboda axsniliyo. Semdeg mtkicebis tvirTi gadavidoda dam-
qiravebelze, romelsac sapirispiro unda emtkicebina da prezumf-
cia gaeqarwylebina. 

250. ECtHR, Nachova and others v. Bulgaria [GC] (# 43577/98 da  #43579/98), 6 ivlisi, 2005, § 
147. es meordeba evropuli sasamarTlos sxva saqmeSic - Timishev v. Russia (# 55762/00 
da  #55974/00), 13 dekemberi, 2005, § 39 da ECtHR, D.H. and others v. the Czech Republic [GC] 
(#57325/00), 13 noemberi, 2007, § 178.

251. ECtHR, Timishev v. Russia (#55762/00 da #55974/00), 13 dekemberi, 2005, § 40-44.

252. ECJ, Susanna Brunnhofer v. Bank der österreichischen Postsparkasse AG, saqme C-381/99 [2001] ECR I-4961, 
26 ivnisi, 2001, § 51-62.
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mniSvnelovania gvaxsovdes ori sakiTxi: pirveli, swored erovnuli 
kanonmdeblobiT ganisazRvreba, rogori mtkicebulebaa dasaSvebi 
erovnuli sasamarTloebis winaSe, da igi SesaZloa ufro mkacri iyos, 
vidre evropuli sasamarTlos an ECJ-s mier gamoyenebuli wesebi. me-
ore, mtkicebis tvirTis gadacemis wesi, Cveulebriv, ar vrceldeba 
sisxlis samarTlis saqmeebze, romlebSic saxelmwifo devnas axor-
cielebs rasobrivi  motiviT danaSaulSi braldebul pirTa winaaRm-
deg (romelic aRiarebulia, rogorc “siZulviliT motivirebuli dana-
Sauli”). nawilobriv amis mizezi is aris, rom mtkicebis ufro maRali 
standartia saWiro sisxlis samarTlebrivi pasuxismgeblobis dasa-
dgenad, aseve isic, rom rTuli iqneba, damnaSaves mosTxovo daamtki-
cos, rom danaSaulis Cadenisas rasistuli motivebiT ar uxelmZRvane-
lia, rac sruliad subieqturi sakiTxia.253 

savaraudo Camdens braldebebis gabaTileba SeuZlia ori gziT: daamtki-
cos, rom (1) mosarCele realurad ar aris misi “komparatoris” msgavs an 
Tanafard situaciaSi, rogorc es ganixlulia 2.2.2 nawilSi, an (2) gansx-
vavebuli mopyroba  efuZneba ara dacul safuZvels, aramed sxva obieq-
tur gansxvavebebs, rogorc es ganxilulia 2.6 nawilSi. Tu Camdeni ver 
SeZlebs braldebis gabaTilebas, maSin unda amtkicos, rom gansxvavebu-
li mopyroba obieqturi mizezebiT iyo gamarTlebuli da proporciul 
RonisZiebas warmoadgenda.

magaliTi: zemoxsenebul Brunnhofer-is saqmeSi  ECJ-m axsna, rogor unda 
gaebaTilebina damqiravebels diskriminaciis prezumfcia. pirveli, 
imis CvenebiT, rom qalebi da mamakacebi Tanafard mdgomareobaSi 
ar iyvnen, radgan maT mier Sesrulebuli samuSao Tanabrad mniS-
vnelovani ar iyo - anu maTi samsaxurebrivi movaleobebi arsebiTad 
gansxvavdeboda erTmaneTisagan; da meore, imis CvenebiT, rom anaz-
Raurebebs Soris sxvaobas xsnida obieqturi faqtorebi, romlebic 
sqess ar ukavSirdeboda. magaliTad, roca mamakac TanamSromelTa 
saxelfaso sargos emateboda Tanxa Sori mivlinebisTvis, sadac mas 
samuSao kviris manZilze sastumroSi gaCereba uxdeboda. 

magaliTi: zemoxsenebul Feryn-is saqmeSi ECJ-m daadgina, rom Sem-
sruleblis sajaro da demonstraciuli gancxadebebi pirdapiri 
diskriminaciis prezumfcias qmnida. Tumca, ECJ-m aseve ganacxada, 
rom savaraudo Semsrulebels am prezumfciis gabaTileba SeeZlo, 
Tu daamtkicebda, rom daqiravebisas araTeTrkanian pirebs gansx-
vavebulad ar epyrobodnen - magaliTad, aCvenebda, rom araTeTrka-
nian TanamSromlebs uproblemod qiraobdnen.

253. evropuli konvenciis midgomis sanaxavad, rasobrivi Zaladobis konteqstSi mtkicebis 
tvirTis gadacemasTan dakavSirebiT, ix. ECtHR, Nachova and others v. Bulgaria [GC] (# 43577/98 
da  #43579/98), 6 ivlisi, 2005, §144-159. evrokavSiris kanonmdebloba diskriminaciis 
Sesaxeb ar iTxovs, rom mtkicebis tvirTis gadacema gamoyenebuli iqnas sisxlis 
samarTlis konteqstSi.
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5.2.1 faqtorebi, romlebsac damtkiceba ar sWirdeba

zogierTi sakiTxi, romlebic xSirad Tan sdevs diskriminaciis 
magaliTebs, rogoricaa mikerZoebuli motivis arseboba an diskrimi-
naciis ganzraxva, relevanturi ar aris imis dadgenisas, dakmayofilda 
Tu ara diskriminaciis samarTlebrivi testi. diskriminaciis saqmeSi 
aucilebelia damtkicdes gansxvavebuli mopyrobis arseboba, romelic 
efuZneba dacul safuZvels da gamarTlebuli ar aris. anu, saCivris 
dasasabuTeblad, diskriminaciuli situaciis damxmare/momijnave 
faqtebis dadgena saWiro ar aris. 

pirveli, aucilebeli ar aris imis damtkiceba, rom qmedebis Camdens mik-
erZoebuli motivi hqonda, anu, rasobrivi an seqsobrivi diskriminaciis 
dasamtkiceblad, aucilebeli ar aris imis mtkiceba, rom qmedebis Cam-
dens “rasistuli” an “seqsisturi” ideebi hqonda. zogadad, samarTali ver 
daaregulirebs pirTa damokidebulebas sagnisa Tu qmedebisadmi, radgan 
es mTlianad Sinagani ganzomilebaa. samarTals SeuZlia mxolod qmedebaTa 
daregulireba, romliTac pirebi amgvar damokidebulebebs amJRavneben. 

magaliTi: Feryn-is saqmeSi, kompaniis mflobelis gancxadebiT, man es 
wesi imitom gamoiyena, rom mis klientebs (da ara TviTon) surdaT, 
samuSao mxolod TeTrkanian belgielebs SeesrulebinaT. diskrimi-
naciis dadgenisas ECJ-m es faqtori relevanturad ar miiCnia. ro-
gorc wesi, saWiro ar aris diskriminaciuli motivis mtkiceba, Tu 
piri ar cdilobs, “siZulviliT motivirebuli danaSaulis” Cadena 
daamtkicos, radgan sisxlis samarTals ufro maRali mtkicebule-
biTi standartebi aqvs dawesebuli.

meore, aucilebeli ar aris imis Cveneba, rom gansaxilveli wesi an 
praqtika miznad isaxavs gansxvavebul mopyrobas. anu  sajaro dawese-
bulebam an kerZo pirma keTili zraxvebiT Seqmnil an keTilgonivrul 
praqtikaze rom miuTiTos, romlis Sedegadac garkveuli jgufi arasax-
arbielo mdgomareobaSi vardeba, is diskriminaciulia. 

magaliTi: zemoaRniSnul saqmeSi D.H. and others v. the Czech Republic,  mTav-
robis mtkicebiT, “specialuri” skolebis sistema SemoiRes im miz-
niT, rom boSa bavSvebs ganaTlebis miRebaSi daxmarebodnen enobrivi 
sirTuleebis gadalaxvisa da skolamdeli ganaTlebis ararsebobis 
SevsebiT.254  Tumca, evropulma sasamarTlom daadgina, rom ararel-
evanturi iyo sakiTxi - gansaxilveli politika boSa bavSvebisTvis 
iyo Seqmnili Tu ara. diskriminaciis dasamtkiceblad, aucilebeli 
gaxldaT imis Cveneba, rom aRniSnulma praqtikam boSa bavSvebze ara-
proporciuli da uaryofiTi zegavlena moaxdina mosaxleobis um-

254 ECtHR, D.H. and others v. the Czech Republic [GC] (#57325/00), 13 noemberi, 2007, § 79.
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ravlesobasTan SedarebiT, da ara imis mtkiceba, rom praqtika dis-
kriminacias isaxavda miznad.255

mesame, rasobrivi diskriminaciis saqmeze msjelobisas ECJ-m daadgina: 
saWiro ar aris imis mtkiceba, rom msxverpli amocnobadia. analogiur 
garemoebebSi, didi albaTobiT, es wesi sxva safuZvlebsac exeba. miuxe-
davad imisa, rom evrokavSiris samarTali amocnobadi msxverplis ar-
sebobas ar iTxovs, es ase ar aris evropuli sasamarTlos praqtikaSi, 
radgan amgvari saCivari dasaSvebobis moTxovnebs ver daakmayofilebs 
evropuli konvenciis 34-e muxlis Tanaxmad. 

magaliTi: Feryn-is saqmeSi SeuZlebeli iyo imis Cveneba, rom viRacam 
scada am kompaniaSi muSaobis dawyeba da uari uTxres; SeuZlebeli 
iyo im piris moZebnac, vinc ityoda, rom damqiraveblis gancxadebis 
gamo gadawyvita, am kompaniaSi muSaobis dawyeba ar ecada. sxvagvarad 
rom vTqvaT, ar arsebobda “amocnobadi” msxverpli, sasamarTlos ki 
belgiis Tanasworobis organom mimarTa. ECJ-m ganacxada, rom auci-
lebeli ar iyo im piris identificireba, vinc diskriminaciis msx-
verpli gaxda. TviTon mflobelis gancxadebidanac kargad Canda, 
rom “araTeTrkanian” pirebs am kompaniaSi dasaqmebis perspeqtiva 
moespoT, radgan winaswar icodnen - maTi mcdeloba warumatebeli 
iqneboda. amis safuZvelze, imis mtkiceba, rom kanonmdebloba an 
praqtika diskriminaciuli iyo, SesaZlebeli gaxldaT - realuri 
msxverplis Cvenebis gareSe. 

magaliTi: “situaciuri datestvis” saqmeebSi (ganxilulia qvemoT), 
pirebma yovelTvis ician an varaudoben, rom arasaxarbielod moe-
pyrobian. maTi mTavari mizania ara konkretul servisze xelmisawv-
domobis, aramed mtkicebulebebis mopoveba. maTi sazrunavi kanonis 
aRsrulebis uzrunvelyofaa da ara miyenebuli zianis kompensire-
ba. SvedeTSi ganxilul saqmeSi, romelSic samarTlis studentebis 
jgufma situacia datesta Ramis klubebsa da restornebSi, uze-
naesma sasamarTlom daadgina, rom am datestvaSi monawile pirebs 
SeeZloT, samarTalwarmoeba wamoewyoT diskriminaciuli mopyrobis 
gamo. amave dros, maTTvis gamoyofili kompensacia SeiZleba Sem-
cirebuliyo, radgan am pirebisTvis ar aukrZalavT is, rac marTla 
undodaT (anu konkretul dawesebulebebSi Sesvla).256 

255 Ibid. § 175, 184.

256 Escape Bar and Restaurant v. Ombudsman against Ethnic Discrimination T-2224-07, 1 oqtomberi, 2008 
(SvedeTi, uzenaesi sasamarTlo). saqmis inglisuri versia xelmisawvdomia FRA InfoPortal-ze, 
saqme 365-1;  aseve diskriminaciis akrZalvis sferoSi samarTlis eqspertTa evropuli 
qselis JurnalSi, 8 (ivlisi, 2009) “European Anti-Discrimination Law Review”, gv. 68.
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5.3 statistikisa da sxva sainformacio  

monacemebis roli

statistikuri monacemebi SesaZloa mniSvnelovnad daexmaros mosarCe-
les diskriminaciis prezumfciis SeqmnaSi. es monacemebi gansakuTre-
biT sasargebloa pirdapiri diskriminaciis mtkicebisas, radgan am dros 
gansaxilveli wesebi da praqtika zedapirulad neitraluri Cans. amgvar 
situaciebSi aucilebelia am wesebisa da praqtikis gavlenaze foku-
sireba, raTa gamoikveTos, rom isini araproporciulad arasaxarbieloa 
konkretuli jgufebisaTvis, analogiur situaciaSi myof sxva pirebTan 
SedarebiT. statistikuri monacemebis warmoeba mtkicebis tvirTis ga-
dacemasTan erTad moqmedebs. magaliTad, roca monacemebiT irkveva, 
rom qalebi an SezRuduli SesaZleblobebis mqone pirebi gansakuTrebiT 
arasaxarbielo mdgomareobaSi arian, saxelmwifom unda warmoadginos 
am monacemebis damarwmunebeli alternatiuli axsna-ganmarteba. saqmeSi 
Hoogendijk v. The Netherlands evropulma sasamarTlom daadgina:

“sasamarTlo miiCnevs, rom udavo oficialur statistikaze 
dayrdnobiT, roca ganmcxadebels SeuZlia aCvenos prima 
facie miniSneba, rom konkretuli wesi - Tund neitralurad 
formulirebuli - procentulad aSkarad ufro met qalze axdens 
uaryofiT gavlenas, vidre mamakacze, mtkicebis tvirTi mopasuxe 
mTavrobaze gadadis - aCvenos, rom amis mizezi obieqturi 
faqtorebia, romlebic sqesobrivi safuZvliT diskriminacias ar 
ukavSirdeba.”

statistikuri mtkicebulebis ganxilvisas sasamarTloebi mkacr 
moTxovnebs ar aweseben - monacemebiT TvalsaCino unda iyos pirdapiri 
diskriminacia. ECJ-m xazi gausva, rom aucilebelia STambeWdavi cifre-
bis arseboba. ECJ-s precedentuli samarTalis mimoxilva gvxvdeba a.g. 
legeris mosazrebaSi, Nolte-s saqmeSi, romelSic is msjelobs sqesobriv 
diskriminaciasTan dakavSirebiT:

“diskriminaciulad rom CaiTvalos, RonisZiebam unda 
daazaralos „bevrad meti qali, vidre kaci“ [Rinner-Kuhn257] an 
„ procentulad gacilebiT naklebi kaci, vidre qali“[Nimz,258 
Kowalska259] an „gacilebiT meti qali, vidre kaci“[De Weerd 260]. 

257 ECJ, Rinner-Kuhn v. FWW Spezial-Gebaeudereinigung, Case C-171/88 [1989] ECR 2743, 13 ivlisi, 1989.

258 ECJ, Nimz v. Freie und Hansestadt Hamburg, Case C-184/89 [1991] ECR I-297, 7 Tebervali, 1991.

259 ECJ, Kowalska v. Freie und Hansestadt Hamburg, Case C-33/89 [1990] ECR I-2591, 27 ivnisi, 1990.

260 ECJ, De Weerd, nee Roks, and others v. Bestuur van de Bedrijfsvereniging voor de Gezondheid, Geestelijke en 
Maatschappelijke Belangen and others, Case C-343/92 [1994] ECR I-571, 24 Tebervali, 1994.
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saqmeebidan irkveva, rom RonisZiebiT dazaralebul qalTa 
proporciuli maCvenebeli gansakuTrebulad gamokveTili 
unda iyos. Rinner-Kuhn-is saqmeSi sasamarTlo diskriminaciuli 
garemos arsebobaze alaparakda, roca qalTa maCvenebeli 89% 
iyo. amis gaTvaliswinebiT, 60%-iani maCvenebeli  [...] savaraudod, 
arasakmarisi iqneba diskriminaciis dasamtkiceblad.” 261

magaliTi: Schönheit-is saqmeSi naxevar ganakveTze momuSave piri acxadeb-
da, rom diskriminaciulad moepyrnen sqesobrivi niSniT.262 pensiebs 
Soris gansxvaveba, romelic damokidebuli ar iyo namuSevar droebs 
Soris sxvaobaze, pirdapir niSnavda, rom naxevar ganakveTze momuSave 
pirebs ufro naklebs uxdidnen, vidre srul ganakveTze momuSaveebs. 
sasamarTlosTvis miwodebuli statistikuri monacemebis Tanaxmad, 
naxevar ganakveTze momuSaveTa 87.9% qali iyo. radgan, erTi SexedviT, 
neitraluri RonisZieba uaryofiT da araproporciul zegavlenas ax-
denda qalebze - mamakacebTan SedarebiT - ECJ-m daaskvna, rom igi 
qmnida sqesobriv safuZvelze arapirdapiri diskriminaciis prezum-
fcias. analogiurad, sakmaris mtkicebulebad cno sasamarTlom nax-
evar ganakveTze momuSave pirTa arasaxarbielo mdgomareobaSi yofna, 
romelTagan 87% qalebi iyvnen  (Gerster-is saqmeSi). 263

magaliTi: Seymour-Smith-is saqme Seexeboda didi britaneTis kanon-
mdeblobas samsaxuridan usamarTlo daTxovnebTan dakavSirebiT, 
romelic gansakuTrebul dacvas uzrunvelyofda im pirTaTvis, 
romlebmac konkretul damqiravebelTan uwyvetad or welze metx-
ans imsaxures264.  momCivani acxadebda, rom es iyo arapirdapiri 
diskriminacia sqesobriv safuZvelze, radgan am kriteriums, Ziri-
Tadad, qalebi ver akmayofilebdnen. es saqme amiTaa saintereso: 
ECJ-m daadgina, rom proporciulad ufro naklebi maCvenebli-
Tac mtkicdeba arapridapiri diskriminacia, “Tu vlindeba qalTa 
da mamakacTa Soris mudmivi da SedarebiT uwyveti uTanasworoba 
didi xnis manZilze”. Tumca, am konkretul saqmeSi, ECJ-m aRniSna: 
warmodgenili statistikis Tanaxmad, romelic aCvenebda, rom xsen-
ebul wess akmayofilebda mamakacebis 77.4% da qalTa 68.9%, ar 
mtkicdeboda is faqti, rom am wesis moTxovnebis dakmayofileba 
gacilebiT nakleb qals SeeZlo, vidre mamakacs.

 

261 mTavar advokat legeris 1995 wlis 31 maisis mosazreba, punqtebi 57-58,  ECJ, Nolte v. 
Landesverischerungsanstalt Hannover, Case C-317/93 [1995] ECR I-4625, 14 dekemberi, 1995.

262 ECJ, Hilde Schönheit v. Stadt Frankfurt am Main and Silvia Becker v. Land Hessen, gaerTianebuli saqmeebi  
C-4/02 da C-5/02 [2003] ECR I-12575, 23 oqtomberi, 2003.

263 ECJ, Gerster v. Freistaat Bayern, saqme C-1/95 [1997] ECR I-5253, 2 oqtomberi, 1997.

264 ECJ, R v. Secretary of State for Employment, ex parte Seymour-Smith and Perez, saqme C-167/97 [1999] ECR 
I-623, 9 Tebervali, 1999.
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magaliTi: saqmeSi D.H. and others v. the Czech Republic ganixileboda boSa 
ganmcxadeblebis saCivari, rom maTi Svilebi boSuri warmomavlo-
bis gamo ZiriTadi saganmanaTleblo sistemidan amoricxes da  ga-
daiyvanes im bavSvebisaTvis Seqmnil “specialur” skolebSi, rom-
lebsac swavla uWirdaT.265 boSa bavSvebis “specialur” skolebSi 
gadayvanas win uZRoda testireba inteleqtualuri SesaZleblobeb-
is dasadgenad. am, erTi SexedviT, “neitraluri” praqtikis miuxeda-
vad, testirebis bunebis gamo, boSa bavSvebisTvis gacilebiT rTuli 
aRmoCnda damakmayofilebeli Sedegis miRweva da ZiriTad saganm-
anaTleblo sistemaSi Sesvla. evropulma sasamarTlom es damtkice-
bulad CaTvala statistikur monacemebze dayrdnobiT, romelTa 
Tanaxmadac, “specialur” skolebis moswavleTa gansakuTrebiT didi 
wili boSa bavSvebze modioda. ganmcxadeblebis mier warmodgenili 
statistikuri monacemebi asaxavda mdgomareobas mxolod maT geo-
grafiul arealSi, sadac specialuri skolebis moswavleTa 50-56 % 
boSebi iyvnen, Tumca, es maCveneblebi Seadgenda ganaTlebaSi Car-
Tuli mTliani mosaxleobis mxolod 2%-s. mTavrobaTaSorisi wyar-
oebidan mopovebuli statistikuri monacemebis Tanaxmad, qveynis 
masStabiT specialur skolebis mosawavleTa 50-90 % boSebi iyvnen. 
evropulma sasamarTlom daadgina:  am monacemebiT - maTSi daSve-
buli uzustobebis miuxedavad - vlindeboda, rom aRniSnuli Ron-
isZiebis Sedegad, specialur skolebSi gadayvanili boSa bavSvebis 
raodenoba “araproporciulad maRali” iyo, mTlian mosaxleobaSi 
maTi proporciuli wilis gaTvaliswinebiT.266 

aqedan gamomdinare, SesaZlebelia imis damtkiceba, rom daculi jgufi ara-
proporciuli zegavlenis msxverplia maSinac, roca statistikuri monace-
mebi ar arsebobs, magram arsebuli wyaroebi sandoa da analizs emxroba. 

magaliTi: saqme Opuz v. Turkey exeboda ojaxuri Zaladobis istorias, 
romelSic pirma meuRle da misi deda ramdenjerme sastikad scema 
da erT-erTi aseTi sisastikis dros deda Semoakvda.  267evropulma 
sasamarTlom daadgina, rom saxelmwifom ver SeZlo ganmcxadeblisa 
da misi dedis dacva araadamianuri da Rirsebis Semlaxveli mopy-
robisagan da ganmcxadeblis dedis dacva sicocxlis xelyofisagan. 
man aseve daadgina: saxelmwifo ganmcxadeblebs diskriminaciulad 
moepyro, radgan saTanado dacva ar SesTavaza im faqtis gamo, rom 
isini qalebi iyvnen. sasamarTlo am daskvnamde, nawilobriv, im mt-
kicebulebaze dayrdnobiT mivida, rom ojaxuri Zaladobis msx-
verplTa umravlesoba qalebi iyvnen, statistika ki aCvenebda, rom 
erovnuli sasamarTloebi TiTqmis ar iyenebdnen TavianT uflebamo-

265 ECtHR, D.H. and others v. the Czech Republic [GC] (#57325/00), 13 noemberi, 2007.

266 ECtHR, D.H. and others v. the Czech Republic [GC] (#57325/00), 13 noemberi, 2007, § 18, 196-201.

267 ECtHR, Opuz v. Turkey (# 33401/02), 9 ivnisi, 2009.
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silebas - gaecaT orderi ojaxSi Zaladobis msxverplTa dasaca-
vad. aRsaniSnavia, rom am saqmeSi evropuli sasamarTlosTvis ar 
miuwodebiaT statistikuri monacemebi, romlebic aCvenebda, rom 
ojaxuri Zaladobis msxverplTa umravlesoba qalebi iyvnen, Amnesty 
International-is gancxadebiT ki am sakiTxis Sesaxeb sando monacemebi ar 
arsebobda. magram evropulma sasamarTlom mtkicebulebad aRiara 
Amnesty International-is - pativsacemi arasamTavrobo organizaciis - da 
gaeros qalTa diskriminaciis aRmofxvris  komitetis kvlevebi, rom 
qalTa mimarT Zaladoba TurqeTSi seriozuli problema iyo. 

unda aRiniSnos, rom statistikuri monacemebi yovelTvis aucilebeli 
ar aris arapirdapiri diskriminaciis dasamtkiceblad. aucilebelia Tu 
ara statistika saCivris dasasabuTeblad, damokidebulia TviT saqmis 
faqtebze. saxeldobr, mtkicebuleba, im pirTa praqtikasa an rwmenaze 
miTiTebiT, romlebic imave dacul kategorias miekuTvnebian, SesaZloa, 
sakmarisi aRmoCndes. 

magaliTi: saqmeSi Oršuš and others v. Croatia zogierT skolaSi Seqmnes 
klasebi, romlebSic ufro Semcirebuli programa Seitanes, vidre 
CveulebrivSi.268 ganmcxadeblebi amtkicebdnen, rom am klasebSi ara-
proporciulad maRali raodenobis boSa studenti swavlobda da, 
Sesabamisad, es iyo arapirdapiri diskriminacia eTnikurobis safuZ-
velze. mTavroba amtkicebda, rom es klasebi kompleqteboda xor-
vatiuli enis codnis donis mixedviT da rogorc ki studenti am 
codnas srulyofda, is kvlav ZiriTad klasebSi gadahyavdaT. evro-
pulma sasamarTlom daadgina, rom D.H.-is saqmisgan gansxvavebiT, mx-
olod statistika diskriminaciis prezumfcias ar qmnida. erT-erT 
skolaSi moswavleTa 44% boSebi iyvnen da 73% mxolod boSebiT da-
kompleqtebul klasebSi swavlobda. meore skolaSi moswavleTa 10% 
iyo boSa da aqedan 36%  mxolod boSebiT dakompleqtebul klasebSi 
swavlobda. amiT mtkicdeboda, rom ar arsebobda  gancalkevebul 
klasebSi boSebis avtomaturad ganTavsebis zogadi politika. Tum-
ca, evropulma sasamarTlom ganacxada, rom SesaZlebeli gaxldaT 
arapirdapir diskriminaciaze msjeloba statistikur monacemebze 
dayrdnobis gareSe. faqti iyo, xorvatiuli enis arasafuZvlianad 
codnis gamo bavSvebis calke klasebSi ganTavsebis RonisZieba mx-
olod boSa studentebis mimarT gamoiyeneboda. Sesabamisad, es war-
moSobda gansxvavebuli mopyrobis prezumfcias.

magaliTi: sloveniis advokatis mier ganxilul saqmeSi - Tanasworo-
bis principis Sesaxeb - damqiravebeli TanamSromlebs uzrunvely-
ofda Roris xorcisa an cximisgan gakeTebuli sakvebiT. musulmanma 
TanamSromelma, alternativis saxiT, Tviuri anazRaureba moiTxova, 
raTa sakuTari sakvebi TviTonve eyida. am anazRaurebas damqirave-

268 ECtHR, Oršuš and others v. Croatia [GC] (#15766/03), 16 marti, 2010, § 152-153.
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beli gascemda mxolod im TanamSromlebze, romlebsac, samedi-
cino mizezebiT, alternatiuli sakvebi racioni sWirdebodaT da 
damqiravebels am saWiroebaSi daarwmunebdnen.269 es iyo arapirda-
piri diskriminaciis magaliTi, radgan erTi SexedviT neitraluri 
praqtika uaryofiT zegavlenas axdenda musulmanebze, romlebsac 
Roris xorcis Wama ekrZalebaT. am garemoebebSi saWiro ar iyo 
statistikuri monacemebis warmodgena imis saCveneblad, rom es wesi 
uaryofiTad moqmedebda musulmanebze, radgan isedac cnobilia, 
rom maT ar SeuZliaT Roris xorcis Wama TavianT religiur mrwam-
sze dayrdnobiT.

magaliTi: didi britaneTis sasamarTloebis mier ganxilul saqmeSi 
damqiravebelma Tavis TanamSromlebs aukrZala samkaulebis tareba 
(ara mxolod religiuri mizezebiT) garedan - uniformaze.270 qris-
tiani TanamSromeli Cioda, rom es religiis niSniT diskriminacia 
iyo, radgan mas ufleba ar hqonda, jvari etarebina. saqmis ganxil-
visas da Semdgom gasaCivrebis etapebze sasamarTloebi mzad iyvnen 
daedginaT, rom es iyo arapirdapiri diskriminacia religiuri 
safuZvliT, Tu damtkicdeboda, rom jvris tarebas qristianuli 
religia iTxovda. am mizniT, dasaqmebis tribunalma eqsperti mow-
meebisgan moiTxova mtkicebuleba qristianul aRmsareblobasTan 
dakavSirebiT da ar dainteresebula statistikuri monacemebiT, 
ramdeni qristiani atarebda religiur simbolikas samuSao adgilas. 

269 Tanasworobis principis advokati (slovenia), gadawyvetileba #UEM-0921-1/2008-3, 28 
agvisto, 2008. gadawyvetilebis Sinaarsi inglisur enaze xelmisawvdomia  FRA Infoportal-ze, 
saqme 364-1; aseve diskriminaciis akrZalvis sferoSi samarTlis eqspertTa evropuli 
qselis JurnalSi, 8 (ivlisi, 2009) “European Anti-Discrimination Law Review”, gv. 64.

270 didi britaneTis saapelacio sasamarTlo, Eweida v. British Airways Plc [2010] EWCA Civ 80, 12 
Tebervali, 2010.
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ZiriTadi sakiTxebi

•	 nakleb saxarbielo mopyrobisas mniSvnelovania ara misi motivi, 
aramed Sedegi;

•	 evrokavSiris samarTlis Tanaxmad, saWiro ar aris amocnobadi msx-
verplis gamovlena;

•	 mtkicebis tvirTi, upirvelesad, momCivans ekisreba - warmoadgi-
nos mtkicebuleba, rom moxda diskriminacia;

•	 SesaZlebelia statistikuri mtkicebulebis gamoyeneba diskrimi-
naciis prezumfciis Sesaqmnelad;

•	 mtkicebis tvirTi Semdgom gadadis savaraudo Camdenze, romelmac 
unda warmoadginos mtkicebuleba, rom nakleb saxarbielo mopy-
roba erT-erT dacul safuZvels ar eyrdnoboda;

•	 diskriminaciis prezumfciis gabaTileba SesaZlebelia imis damt-
kicebiT, rom msxverpli ar aris “komparatoris” Tanafard situa-
ciaSi; an mopyrobebs Soris gansxvaveba efuZneba sxva obieqtur 
faqtorebs, romlebic ar ukavSirdeba dacul safuZvels. Tu qme-
debis Camdeni prezumfciis gabaTilebas ver SeZlebs, mas mainc 
SeuZlia, gansxvavebuli mopyrobis gamarTleba scados.
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International Non-Discrimination Law (saqmeebi, masalebi da teqsti diskrimi-
naciis akrZalvis erovnuli, saerTaSoriso da erovnebaTSorisi samarT-
lis Sesaxeb) (Oxford, Hart Publishing, 2007), Tavi 8.5.1.E “Situation Testing”.

European Network of Legal Experts in the non-discrimination field, Measuring Discrimi-
nation: Data Collection and EU Equality Law (diskriminaciis farglebis gansaz-
Rvra: monacemTa Segroveba da evrokavSiris samarTali Tanasworobis 
Sesaxeb) (Luxembourg, Publications Office, 2007), Tavi 3 “The role of data in ensur-
ing compliance with equal treatment law”.
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Sesavali

diskriminaciis akrZalvis evropuli samarTlis saxelmZRvanelos, 
romelic 2010 wlis ivlisSi gamoica, daemata  adamianis uflebaTa ev-
ropuli sasamarTlosa da evropis kavSiris marTlmsajulebis sasamarT-
los (CJUE)271 mier 2010 wlis Semdeg ganxiluli yvelaze mniSvnelovani 
saqmeebis mimoxilva. danarTi Tanmimdevrulad misdevs saxelmZRvanelos 
struqturasa da qveTavebs da amdidrebs maT axali saqmeebiT.

[saxelmZRvanelos 27-e gverdi]

2.2.2 komparatori

ECtHR, Graziani-Weiss v. Austria 
(#31950/06) 18 oqtomberi, 2011

adgilobrivma raionulma sasamarTlom Seqmna SesaZlo kanonier meur-
veTa sia, romelic moicavda raionSi moqmed yvela advokatsa da sajaro 
notariuss. ganmcxadebeli, romelic siaSi iricxeboda, dainiSna Sez-
Ruduli gonebrivi SesaZleblobebis mqone adamianis kanonier meurved 
misi Semosavlebis marTvisa da sasamarTloebsa da sxva dawesebulebebSi 
warmomadgenlobis sakiTxebSi. man iCivla, rom potenciur meurveTa sia-
Si mxolod moqmed advokatTa da sajaro notariusTa CamoTvla, im pi-
rTa gaTvaliswinebis gareSe, romlebsac samarTlis sferoSi garkveuli 
codna hqondaT, diskriminaciuli iyo. evropulma sasamarTlom aRniSna, 
rom moqmed advokatTa ZiriTadi saqmianoba sasamarTloebsa da sxva 
dawesebulebebSi klientTa warmomadgenloba iyo. amisTvis maT special-
uri treningebi utardebodaT da saTanado gamocdebsac abarebdnen. 
sxva samarTalmcodne pirebs, romlebic saadvokato saqmianobas ar ewe-
odnen, sasamarTloSi mxareTa warmomadgenlobis ufleba ar hqondaT 
saqmeebSi, sadac iuridiuli warmomadgenli savaldebulo iyo. Sesa-
Zloa, maT samarTlis sferoSi muSaobis gamocdilebac ki ar hqonodaT. 
udavo gaxldaT, rom gansxvavebuli iyo mopyroba, erTi mxriv, moqmed 
advokatTa da notariusTa da, meore mxriv, sxva samarTalmcodne pirTa 
mimarT, magram iuridiul meurved maTi daniSvnis miznebisaTvis - saq-
meebSi, sadac savaldebulo iyo samarTlebrivi warmomadgenli - es ori 
jgufi Tanafard mdgomareobaSi ar imyofeboda. 

271 akronimma CJUE akronimi ECJ Caanacvla, romelic gamoiyeneboda saxelmZRvaneloSi 
diskriminaciis akrZalvis samarTlis Sesaxeb.
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ECtHR, Valkov and Others v. Bulgaria 
(# 2033/04 da others), 25 oqtomberi, 2011

ganmcxadeblebi pensionerebi iyvnen, romelTa pensiis maqsimaluri ode-
noba erovnuli kanonmdeblobiT iyo gansazRvruli. isini acxadebd-
nen, rom diskriminaciis obieqtebi iyvnen pensiaze gasul maRalCinos-
nebTan SedarebiT - magaliTad: qveynis prezidenti an vice-prezidenti, 
erovnuli asambleis spikeri, premier-ministri da sakonstitucio 
sasamarTlos misamarTleebi - radgan dawesebuli sapensio maqsimumi 
am ukanasknelTa pensiebs ar exeboda. evropuli sasamarTlo mzad ar 
iyo, daskvnebi gaekeTebina gancxadebelTa udavod mniSvnelovani da 
moTxovnadi saqmianobisa da maRalCinosanTa samsaxuris Sesaxeb. es saWi-
roebda politikur gansjas, rac xelisuflebis erovnuli organoebis 
kompetencia ufro iyo - swored maT hqondaT pirdapiri demokratiuli 
legitimacia msgavsi daskvnebis gamosatanad da saerTaSoriso tribu-
nalze ukeT SeeZloT adgilobrivi saWiroebebisa da pirobebis Sefase-
ba. Sesabamisad, evropulma sasamarTlom daaskvna, rom ganmcxadeblebs 
diskriminaciulad ar mopyrobian qonebriv uflebebTan mimarTebiT. 

ECtHR, Laduna v. Slovakia 
(# 31827/02) 13 dekemberi, 2011

ganmcxadebeli asaCivrebda im faqts, rom winaswar patimrobaSi myof 
pirebs, msjavrdebulebTan SedarebiT, naklebi dro eZleodaT vizitebi-
sTvis. maT ufleba hqondaT, mnaxvelebi TveSi, yvelaze bevri, naxevari 
saaTiT mieRoT, gansxvavebiT msjavrdebuli patimrebisagan, romleb-
sac axloblebis naxva TveSi ori saaTiT SeeZloT. metic, gansaxilveli 
periodis ganmavlobaSi, msjavrdebuli patimrebisTvis nebadarTuli 
vizitebis sixSire da kontaqtis forma damokidebuli iyo Sesabamisi 
cixis usafrTxoebis doneze. amisgan gansxvavebiT, winaswar patimrobaSi 
myofi yvela piri erTsa da imave reJims eqvemdebareboda, miuxedavad 
maTi dakavebis mizezebisa da usafrTxoebis miznebisa. radgan gasaCivre-
buli sakiTxi yvela patimars exeboda, evropulma sasamarTlom daaskvna, 
rom ganmcxadebeli, rogorc winaswar patimrobaSi myofi piri, msjavrde-
bulTa komparator jgufTan SedarebiT, TiTqmis analogiur situaci-
aSi imyofeboda. am ori jgufis mimarT mopyrobebs Soris gansxvavebis 
obieqturi da gonivruli gamarTleba ar arsebobda. wesrigis, sxvaTa 
usafrTxoebisa da qonebis dacvis saWiroeba ver amarTlebda winaswar 
patimrobaSi myof pirTa uflebebis metad SezRudvas, msjavrdebulebT-
an SedarebiT. amgvari praqtika gaakritika wamebisa da araadamianuri 
an Rirsebis Semlaxveli mopyrobis sawinaaRmdego evropulma komitetma 
(CPT). metic, zogierT garemoebaSi SesaZlebelia, vizitebze patimarTa 
uflebis SezRudva gamarTlebuli iyos usafrTxoebis mizezebiT an 
gamoZiebis legitimuri interesebis dasacavad, magram es miznebi miiR-
weuli unda iqnas sxva saSualebiT, romelic gavlenas ar moaxdens dakave-



bolodroindeli  precedentuli samarTali

147

bul pirebze. saerTaSoriso instrumentebSi, rogoricaa saerTaSoriso 
paqti samoqalaqo da politikuri uflebebis Sesaxeb da evropuli cix-
is 1987 wlis wesebi, xazgasmulia, rom saxelmwifoebma pativi unda scen 
winaswar patimrobaSi myofTa - rogorc potenciurad udanaSaulo pirTa 
- statuss.  evropuli cixis 2006 wlis wesebiT uzrunvelyofilia, rom mi-
usjelma patimrebma miiRon mnaxvelebi da ojaxsa da sxva pirebTan urTier-
Toba daamyaron imgvaradve, rogorc misjilma patimrebma, Tu ar arsebobs 
konkretuli mizezi amis winaaRmdeg. Sesabamisad, evropulma sasamarTlom 
araproporciulad cno ganmcxadeblis vizitebze dawesebuli SezRudvebi.

CJEU, Jürgen Römer v. Freie und Hansestadt Hamburg 
saqme C 147/08, 10 maisi, 2011 (didi palata)

batoni romeri 1950 wlidan hamburgis administraciaSi muSaobda, vidre, 
SesaZleblobebis SezRudvis gamo, 1990 wels muSaobas Tavi ar daaneba. 
1969 wlidan igi Tavis partiorTan, baton U.-sTan erTad cxovrobda. 2001 
wlis oqtomberSi isini partniorebad daregistrirdnen. batonma romer-
ma amis Sesaxeb yofil damsaqmebels Seatyobina da pensiis rekalkulacia 
mosTxova, ufro xelsayrel sagadaxado kategoriaSi gadasvlis xarjze. 
hamburgis administraciam baton romers Txovna ar daukmayofila Sem-
degi safuZvliT: igi ar iyo “daqorwinebuli”, mxolod registrirebul 
partniorul urTierTobebSi imyofeboda, moTxovnili safuZvliT pen-
siis rekalkulaciis ufleba ki hqondaT mxolod “daqorwinebul [da] 
bolomde arganqorwinebul” pensionerebs, imaTTan erTad, romlebsac 
Svilebis an amis ekvivalenturi Semweobis moTxovna SeeZloT.  sasamarT-
lom evrokavSiris marTlmsajulebis sasamarTlos sTxova, ganesazRvra 
- iTvaliswinebda Tu ara imaves evrokavSiris samarTali.

CJEU-m daadgina, rom sabWos direqtiva 2000/78/EC - dasaqmebisas Tan-
abari mopyrobis Sesaxeb - sapensio damanatebsac moicavda, romlebic 
anazRaurebad iTvleboda evropuli sazogadoebis funqcionirebis 
xelSekrulebis (TFEU) 157-e muxliT.  direqtiva krZalavda erovnul 
samarTalSi iseTi debulebis gaTvaliswinebas, romliTac registri-
rebul partniorul urTierTobebSi myofi pensionerebi ufro nakleb 
sapensio danamats miiRebdnen, vidre “daqorwinebuli, bolomde argan-
qorwinebuli” pensionerebi, roca daculi iyo ori piroba: pirveli, 
Sesabamis saxelmwifoebSi qorwineba gulisxmobda gansxvavebuli gend-
eris adamianTan registrirebul Tanacxovrebas, romelic arsebobda 
registrirebuli partnioruli urTierTobebis paralelurad, da es 
ukanaskneli gulisxmobda erTi da imave genderis adamianTa registri-
rebul Tanacxovrebas. meore, saqme unda gvqonoda erovnuli kanonmde-
blobiT pirdapir diskriminaciasTan seqsualuri orientaciis safuZv-
elze, raTa am pensiasTan mimarTebiT, cxovrebiseuli partniori imave 
samarTlebriv da faqtobriv situaciaSi yofiliyo, rogorSic daqor-
winebuli piri.
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2.2.3 daculi safuZveli

[saxelmZRvanelos 30-e gverdi]

CJEU, Pensionsversicherungsanstalt v. Christine Kleist 
saqme C 356/09, 18 noemberi, 2010

avstriuli sasamarTlos mier CJEU-Tvis gadacemuli saqme Seexeboda 
sabWos direqtivis 76/207/EEC (Sesworebuli direqtiviT 2002/73/EC) me-
3(1) muxlis ganmartebas qalTa da mamakacTa mimarT Tanaswori mopyro-
bis principis danergvis Sesaxeb - dasaqmebaze, profesiul treningebsa 
da dawinaurebis SesaZleblobebze, aseve, samuSao pirobebis xelmisawv-
domobaze. me-3(1) muxli krZalavs nebismier pirdapir an arapirdapir 
sqesobriv diskriminacias sajaro an kerZo seqtorSi dasaqmebasa da 
samuSao pirobebTan dakavSirebiT, anazRaurebisa da samsaxuridan ga-
Tavisuflebis CaTvliT. avstriulma sasamarTlom ikiTxa, ewinaaRmdege-
boda Tu ara me-3(1) muxli erovnul normebs, romelTa Tanaxmad, saja-
ro organos (damqiravebels) SeeZlo samsaxuridan gaeSva sapensio asaks 
miRweuli TanamSromlebi - im garemoebebSi, roca qalebi da mamakacebi 
pensiaze uflebas sxvadasxva asakSi moipovebdnen.  avstriis kanonmde-
blobis Tanaxmad, qalTa sapensio asaki 60 weli iyo, mamakacTa ki - 65. 

CJEU-m moiSvelia Marshall-is saqme (C 152/84) imis saCveneblad, rom sam-
saxuridan qali TanamSromlis gaTavisufleba im ubralo mizeziT, rom 
sapensio asaks miaRwia - maSin, roca es asaki mamakacTa sapensio asak-
isagan gansxvavdeboda - iyo diskriminacia sqesobriv niadagze.  winam-
debare saqmeSi samsaxuridan daTxovnisagan dacva Sewyda im asakSi, 
romelic pirdapir ukavSirdeboda TanamSromlis sqess. CJEU-m daadgina, 
rom mopyrobebs Soris gansxvavebas pirdapir ganapirobebda sqesi. pir-
dapiri diskriminaciaa, roca sqesobriv safuZvelze pirs ufro nakleb 
saxarbielod epyrobian, vidre sxvas epyrobian, epyrobodnen an moma-
valSi moepyrobian analogiur situaciaSi. imis dasadgenad, iyvnen Tu 
ara 60-65 wlis qalebi amave asakobriv farglebSi myof mamakacTa Tana-
fard mdgomareobaSi, CJEU-m imsjela im erovnul normebze, romlebic 
awesebda gansxvavebul mopyrobas. am saqmeSi erovnuli normebi miznad 
isaxavda im garemoebebis mowesrigebas, ra drosac SesaZlebeli iyo Tan-
amSromelTa samsaxuridan daTxovna. CJEU-m daadgina, rom am asakobriv 
farglebSi myofi qalebi da mamakacebi Tanafard mdgomareobaSi iyvnen, 
radgan identuri iyo maTi samsaxurebrivi movaleobebis Sewyvetis 
pirobebi. Sesabamisad, man daadgina, rom erovnuli normebiT, xdeboda 
pirdapiri diskriminacia sqesobriv niadagze. 
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2.5 specialuri an konkretuli RonisZiebebi

[saxelmZRvanelos me-40 gverdi]

CJEU, Pedro Manuel Roca Álvarez v.  
Sesa Start España ETT SA 

saqme C 104/09, 30 seqtemberi, 2010

espaneTis sasamarTloebma ikiTxes: garkveul pirobebSi saxelfaso Sve-
bulebis micema, romelsac iTvaliswinebda  espanuri kanonmdebloba, 
iyo Tu ara nebadarTuli evrokavSiris genderuli Tanasworobis wese-
biT. kerZod, espanuri kanonmdebloba dedebsa da mamebs - Tu orive 
muSaobda - uflebas aniWebda, samuSao dReebSi erT saaTamde anazRau-
rebadi SvebulebiT esargeblaT Cvili bavSvis gamosakvebad. CJEU-s unda 
emsjela Semdegze: is, rom dasaqmebuli mamebi, romelTa meuRleebic 
TviTdasaqmebulni iyvnen, analogiuri privilegiiT ar sargeblobd-
nen, arRvevda Tu ara sabWos direqtivas 76/207/EEC qalTa da mamakacTa 
mimarT Tanaswori mopyrobis principis danergvis Sesaxeb - dasaqmebaze, 
profesiul treningebsa da dawinaurebis SesaZleblobebze, aseve, sam-
uSao pirobebis xelmisawvdomobaze.

CJEU-m daadgina, rom anazRaurebadi Svebuleba gavlenas axdens samuSao 
pirobebze da sabWos direqtivis 76/207/EEC mixedviT, dauSvebelia sqeso-
brivi diskriminacia samuSao pirobebTan mimarTebiT. CJEU-m komentari 
gaakeTa imazec, rom mamis Svebulebis ufleba  damokidebuli iyo dedis 
dasaqmebis statusze. metic, man daadgina, rom am RonisZiebiT arsebuli 
uTanasworoba ar mcirdeboda da arc aRmoifxvreboda, radgan  TviT-
dasaqmebul dedas SesaZloa damatebiTi tvirTi dakisreboda imis gamo, 
rom mama Svebulebas ver aiRebda bavSvis mosavlelad. Sesabamisad, man 
daadgina, rom erovnuli kanonmdebloba ewinaaRmdegeboda direqtivas.

2.6.2 zogadi dacvis marcxi

[saxelmZRvanelos 49-e gverdi]

CJEU, Marc Michel Josemans v.  
Burgemeester van Maastricht 

saqme C 137/09, 16 dekemberi, 2010

holandiis sasamarTlom CJEU-s mimarTva SekiTxviT: erovnuli regula-
ciebi yavis maRaziebSi ararezidenti pirebis SeSvebis Sesaxeb srulad 
an nawilobriv xvdeboda Tu ara xelSekrulebebis farglebSi. ZiriTadi 
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miTiTeba gakeTda saqonlisa da servisebis Tavisuflad gadaadgile-
basa da diskriminaciis akrZalvaze. saqonlisa da servisebis Tavisu-
flad gadaadgilebasTan mimarTebiT, holandiis sasamarTlom ikiTxa: 
yavis maRaziebSi ararezidenti pirebis Sesvlis akrZalva iyo Tu ara 
Sesabamisi da proporciuli saSualeba narkoturzmis Sesamcireblad 
da sazogadoebaze misi Tanmdevi mavne zemoqmedebis dasaZlevad. man 
aseve ikiTxa, am SemTxvevaSi gamoiyeneboda Tu ara moqalaqeTa mimarT 
erovnebis niSniT diskriminaciis akrZalva. da Tu gamoiyeneboda, iyo 
Tu ara rezidentebsa da ararezidentebs Soris arapirdapir gamyofi 
xazis gavleba gamarTlebuli, es akrZalva ki - Sesabamisi da propor-
ciuli saSualeba aq moyvanili mizezebisa. 

CJEU-m daadgina, rom evrokavSirSi narkotikebze akrZalvis daweseba ni-
Snavda imas, rom yavis maRaziis mepatrone ver daeyrdnoboda gadaadg-
ilebis Tavisuflebis an diskriminaciis akrZalvis principebs haSiSiT 
vaWrobasTan mimarTebiT. servisebis miwodebis Tavisufleba  gamoiyen-
eboda sakvebsa da araalkoholur sasmelebzec. isini aseve iyideboda 
yavis maRaziebSi, romelTa mflobelebic am konteqstSi ver daeyrdno-
bodnen TFEU-s 56-e muxls (yofili 49-e muxli xelSekrulebisa, romlis 
safuZvelzec Seiqmna evropis gaerTianeba (TEC)). saqonlis Tavisuflad 
gadaadgileba am SemTxvevaSi ararelevanturi iyo, radgan sakvebi da sas-
melebi sazRvarze ar gadmohqondaT.  CJEU-m imsjela TFEU-s 56-e muxlze 
da daaskvna, rom erovnuli regulaciebi, romlebic yavis maRaziebSi 
Sesvlis uflebas mxolod rezidentebs aZlevdnen, arapirdapiri dis-
kriminacia iyo, radgan, didi albaTobiT, ararezidentebi ucxoelebi 
iqnebodnen. Tumca, man daadgina, rom amgvari regulaciebi aRniSnul 
garemoebebSi gamarTlebuli iyo. narkoturizmisa  da sazogadoebaze 
misi mavne gavlenis aRmofxvra narkotikebTan brZolis nawili gaxl-
daT da, amgvarad, kanonier mizans warmoadgenda. CJEU-m daadgina, rom 
aRniSnuli RonisZiebebi Sesabamisi da proporciuli iyo. isini xels ar 
uSlida ararezident pirebs, sxva kafeebSi Sesuliyvnen, sadac haSiSi 
ar iyideboda. garda amisa, araefeqturi aRmoCnda narkoturizmTan br-
Zolis sxva saSualebebi. CJEU acnobierebda, rom ararealuri iqneboda 
iseTi sistemis Seqmna, romelSic ararezidentebi yavis maRaziebSi Sevi-
dodnen, magram haSiSs ar SeiZendnen. 
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2.6.4.3 gamonaklisebi asakobr iv safuZvelze

[saxelmZRvanelos 56-e gverdi]

CJEU, Gisela Rosenbladt v.  
Oellerking Gebäudereinigungsges. mbH 

saqme C 45/09, 12 oqtomberi, 2010 (didi palata)

germaniis sasamarTloebma CJEU-s sTxoves, ganemarta asakobrivi dis-
kriminaciis evropuli kanonmdeblobis farglebi pensiaze savaldebulo 
gasvlasTan dakavSirebiT. q-ni rosenbladti dasufTavebis kompaniaSi 
muSaobda da samxedro yazarmebs alagebda. 2008 wlis maisSi damqirave-
belma miswera, rom Tvis bolos kontraqts uwyvetda, radgan man 65 wels 
miaRwia, rac, kanoniT, sapensio asaki iyo. q-nma rosenbladtma es gad-
awyvetileba gaasaCivra. koleqtiuri SeTanxmeba dasufTavebis seqtoris 
Sesaxeb, romelic sapensio asakSi kontraqtebs wyvetda, dasaqmebis fed-
eralurma ministrma 2004 wels zogadi gamoyenebis dokumentad aRiara. 
germaniis sasamarTloebs ainteresebdaT, sabWos direqtivis 2000/78/EC 
aRsrulebis TvalsazrisiT, ramdenad kanonieri iyo samarTlebrivi aqti, 
romelic SesaZlebels xdida koleqtiuri SeTanxmebebiT amgvari sapensio 
asakis dadgenas. direqtiva ukanonod acxadebs samuSao adgilze diskrim-
inaciis sxvadasxva formas, maT Soris, diskriminacias asakobriv safuZv-
elze, Tumca, misi me-6 muxli am wesidan gamonakliss uSvebs.

CJEU-m daadgina, rom am muxlis Tanaxmad SesaZlebeli gaxldaT, 
erovnul kanonmdeblobaSi koleqtiuri SeTanxmebiT sapensio asaki da-
konkretebuliyo. es dasaSvebi iyo mxolod im pirobiT, Tu dasaqmebis 
politikasTan mimarTebiT, amgvari debuleba kanonieri miznis Sesabamisi 
da obieqturad da gonivrulad gamarTlebuli iqneboda. garda amisa, 
kanonieri miznis misaRwevad gamoyenebuli midgoma saTanado da aucile-
beli unda yofiliyo. roca erovnuli kanonmdebloba koleqtiuri Se-
TanxmebiT sruldeboda, TviT SeTanxmeba emsaxureboda kanonier mizans, 
saTanado da aucilebeli gziT. garda amisa, CJEU-m daadgina, rom wevr 
saxelmwifos SeeZlo zogadi gamoyenebis koleqtiuri SeTanxmebis miReba 
- rogorc es moxda germaniaSi - dasufTavebis seqtorTan mimarTebiT. 
Tumca, aRniSnuli SeTanxmeba ar unda yofiliyo iseTi, rom Sesabamis 
pirebs asakobrivi diskriminaciisagan dacva daekargaT. 
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CJEU, Vasil Ivanov Georgiev v. Tehnicheski  
universitet - Sofia, filial Plovdiv 

gaerTianebuli saqmeebi C 250/09 da C 268/09,  
18 noemberi, 2010

bulgareTis sasamarTloebis SekiTxva exeboda savaldebulo gasvlas 
pensiaze. qveynis erovnuli kanonmdebloba SesaZlebels xdida, rom 
damqiravebels universitetis profesorisaTvis kontraqti Seewyvita, 
rogorc ki is 65 wlis gaxdeboda, da am asakis Semdeg, yvelaze bevri, 
samjer daedo masTan erTwliani kontraqtebi. CJEU-s hkiTxes: xom ar 
krZalavda amgvar kanonmdeblobas sabWos direqtiva 2000/78/EC. am di-
reqtivis Tanaxmad, pirdapiri diskriminaciaa, roca erT pirs meoreze 
arasaxarbielod epyrobian, magaliTad, asakis gamo. Tumca, asakobrivi 
safuZvliT gansxvavebuli mopyroba ver CaiTvleba diskriminaciad, 
roca aSkaraa, rom igi obieqturad da gonivrulad gamarTlebulia 
kanonieri mizniT. amgvari mizani SesaZloa iyos kanonieri politika 
dasaqmebasa an mis bazarTan mimarTebiT, an profesiuli treningebis 
iniciativa. bulgareTis xelisufleba, romelsac emxrobodnen slova-
keTisa da germaniis mTavrobebi da komisia, amtkicebda, rom gansaxil-
veli erovnuli kanonmdebloba axal Taobas SesaZleblobas aZlevda, 
profesiuli Tanamdebobebi daekavebinaT da wvlili SeetanaT swavlisa 
da kvlevis xarisxis gaumjobesebaSi. 

CJEU-m daadgina, rom sabWos direqtiva 2000/78/EC SesaZlebels xdida, 
erovnuli kanonmdeblobiT 65 wels miRweul universitetis profe-
sorebs emuSavaT mxolod fiqsirebuli erTwliani kontraqtebiT da 
pensiaze gasuliyvnen 68 wlis asakSi. Tumca, man xazi gausva, rom amg-
vari kanonmdebloba Sesabamisi unda yofiliyo dasaqmebis bazarTan an 
dasaqmebis politikasTan dakavSirebuli kanonieri miznisa, romelic mi-
iRweoda saTanado da aucilebeli saSualebebiT. kanonier mizanSi aseve 
moiazreboda xarisxiani swavlebis uzrunvelyofa da TanamdebobaTa op-
timaluri gadanawileba sxvadasxva Taobis profesorebs Soris. CJEU-m 
aseve aRniSna, rom radgan ganixileboda dava sajaro dawesebulebasa da 
individs Soris, erovnul sasamarTlos ar unda gamoeyenebina kanonmde-
bloba, romelic direqtivis debulebebs ver akmayofilebda. 

CJEU, Gerhard Fuchs and Peter Köhler v. Land Hessen 
gaerTianebuli saqmeebi C 159/10 da C 160/10,  

21 ivlisi, 2011

germaniis erovnuli kanonmdeblobis Tanaxmad, mudmiv Statze momuSave 
sajaro mosamsaxureebi pensiaze unda gavidnen, rogorc ki calkeuli 
Länder-ebis mier dadgenil asaks miaRweven. winamdebare saqmeSi erT-erT-
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ma Länder-ma savaldebulo sapensio asakad 65 weli daawesa im pirobiT, 
rom Tu sajaro samsaxuris interesebSi iqneboda, sajaro mosamsax-
ures SeeZlo muSaobis gagrZeleba, yvelaze bevri, 68 wlamde. germaniis 
sasamarTloebma CJEU-s hkiTxes, es wesi xom ar arRvevda sabWos direq-
tivis 2000/78/EC me-6(1) muxls. 

CJEU-m daadgina, rom mTavrobis mizani - Seeqmna “dabalansebuli asakob-
rivi struqtura” sapensio asakis pirTa waxalisebiTa da axalgazrdebis 
dawinaurebiT da gaeumjobesebina adamianuri resursebis menejmenti - 
kanonier taqtikas warmoadgenda. man damatebiT aRniSna, rom RonisZieba, 
romelic pensiaze gasvlas 65 wlis asakSi iTxovda, ar iyo “aragonivru-
li” dasaxuli miznis fonze, da direqtiva ar krZalvda iseTi RnisZie-
bebis gatarebas, romlebic SesaZlebels xdida, es mizani saTanado da 
aucilebeli saSualebebiT miRweuliyo. Tu ra informacia unda warmoe-
dgina wevr saxelmwifos imis saCveneblad, rom es kriteriumebi dakmayo-
filebuli gaxldaT, CJEU-m ganacxada: upirvelesad erovnul sasamarT-
loebs evalebodaT - SeefasebinaT, iyo Tu ara gamoyenebuli RonisZieba 
saTanado da aucilebeli, arsebul mtkicebulebebze dayrdnobiT da 
misi samarTlebrivi procedurebis farglebSi. 

CJEU, Reinhard Prigge and Others v.  
Deutsche Lufthansa AG 

saqme C 447/09, 13 seqtemberi, 2011 (didi palata)

reinard priji, miqael fromi da volker lambaxi wlebis ganmavlobaSi 
mfrinavebad (kapitnebad) muSaobdnen Deutsche Lufthansa-Si. rogorc ki 60 
wlis asaks miaRwies, kontraqtebi avtomaturad SeuwydaT koleqtiuri 
SeTanxmebis safuZvelze. aRniSnulma pirebma miiCnies, rom gaxdnen asa-
kobrivi diskriminaciis msxverplni, rac akrZalulia  dasaqmebisas Tana-
bari mopyrobis direqtiviT (sabWos direqtiva 2000/78/EC), da saCivriT 
mimarTes germaniis sasamarTloebs. sasamarTloebs moeTxovaT - ganecx-
adebinaT, rom mosarCeleTa samuSao urTierToba Deutsche Lufthansa-sTan 
60 wlis asakSi ar Sewyvetila da brZaneba gaecaT, rom maTi kontraqteb-
is vada gagrZelebuliyo. germaniis federalurma muSaTa sasamarTlom 
(Bundesarbeitsgericht) CJEU-s mimarTa SekiTxviT: koleqtiuri SeTanxmeba, 
romelic mfrinavebisTvis sapensio asakad 60 wels adgenda sahaero usa-
frTxoebis miznebiT, Seesabameboda Tu ara evrokavSiris samarTals. 

CJEU-m pirvel wignSi xazi gausva, rom socialur partniorebs Soris 
dadebuli koleqtiuri SeTanxmeba unda Seesabamebodes rogorc wevr 
saxelmwifoTa erovnul samarTals, aseve asakobriv safuZvelze dis-
kriminaciis akrZalvis princips, romelic zogad principadaa aRiare-
buli evrokavSiris samarTlis mier da direqtiva mas sxvadasxvagvarad 
moixseniebs dasaqmebisa da saqmianobis konteqstSi. mfrinavebisTvis 60 
wlis asakidan am poziciaze muSaobis  akrZalva emsaxureboda mgzavrTa 
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- TviTmfrinavSi myof pirTa - da TviT mfrinavTa usafrToxebisa da 
janmrTelobis dacvas. amiT SesaZloa gamarTlebuli yofiliyo mopy-
robebs Soris gansxvaveba da koleqtiur SeTanxmebaSi am debulebis 
arseboba. Tumca, CJEU-m xazi gausva, rom saerTaSoriso da germanuli 
kanonmdeblobis mixedviT, aucilebeli ar iyo 60 wels miRweuli mfri-
navebisTvis am profesiiT muSaobis akrZalva, sakmarisi gaxldaT maT 
saqmianobaze SezRudvebi daewesebinaT. Sesabamisad, man daadgina, rom 
60 wlis Semdeg mfrinaobis akrZalva, rasac gulisxmobda koleqtiuri 
SeTanxmeba, aucilebeli RonisZieba ar iyo sazogadoebis usafrTxoebisa 
da janmrTelobis dasacavad. metic, man ganacxada, rom garkveuli fizi-
kuri SesaZleblobebi arsebiT da gadamwyvet profesiul moTxovnad 
iTvleboda mfrinavad muSaobisTvis da maTi floba asaks ukavSirdebo-
da. radgan moTxovna miznad isaxavda sahaero trasis usafrTxoebas, es 
kanonieri mizani iyo, rac amarTlebda mopyrobebs Soris gansxvavebas 
asakobriv safuZvelze. Tumca, aseTi gansxvavebuli mopyroba mxolod 
iSviaT SemTxvevebSi iyo gamarTlebuli. CJEU-s gancxadebiT, germa-
niisa da sxva qveynebis xelisuflebis organoebi miiCnevdnen, rom 65 
wlamde mfrinavebs am profesiiT muSaobis fizikuri SesaZleblobebi 
kvlav hqondaT, Tumca, 60-dan 65 wlamde maT SeeZloT mxolod ekipa-
Jis wevrad muSaoba, romelSic sxva mfrinavebi 60 wlamde asakisa iyvnen. 
meore mxriv, Lufthansa-s socialurma partniorebma asakobrivi limiti 
gansazRvres 60 wliT, ra asakSic mfrinavebs TavianTi saqmianobisaTvis 
aucilebeli fizikuri SesaZleblobebi aRar hqondaT. am garemoebebSi 
CJEU-m daadgina, rom socialuri partniorebis mier mfrinavad muSao-
bisTvis dawesebuli 60-wliani asakobrivi limiti araproporciuli iyo 
saerTaSoriso da germaniis kanonmdeblobis moTxovnebisa, romlebic am 
limits 65 wliT gansazRvravdnen.

3.4.2.4 evr opuli konvencia da socialu r i 
uzrunvelyofisa da ganaTlebis konteqsti

[saxelmZRvanelos 78-e gverdi]

ECtHR, Ponomaryovi v. Bulgaria 
(# 5335/05) 21 ivnisi, 2011

erovnuli kanonmdeblobiT, mxolod bulgareTis moqalaqeebsa da zogi-
erTi kategoriis ucxoelebs SeeZloT dawyebiTi da saSualo ganaTlebis 
ufasod miReba. ganmcxadeblebi iyvnen skolis moswavleebi, ori rusi 
mozardi, romlebsac im droisaTvis mudmivi rezidentobis ufleba 
ar hqondaT da dedasTan erTad bulgareTSi cxovrobdnen. evropul 
sasamarTloSi Setanil ganacxadSi maT aRniSnes, rom gaxdnen diskrimi-
naciis msxverplni, radgan bulgareTSi saSualo ganaTlebis misaRebad 
valdebulni iyvnen, gadasaxadi gadaexadaT, gansxvavebiT bulgareTis 
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moqalaqeebisa da mudmivi rezidentobis nebarTvis mqone ucxoelebisa-
gan. evropulma sasamarTlom dauSva, rom saxelmwifos SeeZlo legit-
imuri mizezebi hqonoda, iseTi sajaro servisebi SeezRuda moklevadiani 
da aralegali imigrantebisTvis - isini, rogorc wesi, gadasaxadebs ar 
ixdidnen - romlebsac didi fuladi saxsrebi sWirdeboda. sasamarTlom 
xazi gausva, rom ganaTleba iyo sfero, romlis organizebac rTulia, Sen-
axva ki - Zviri. saxelmwifoebs unda daebalansebinaT urTierTmimarTeba 
TavianTi iurisdiqciis qveS myofTa saganmanaTleblo saWiroebebsa da 
maT mosawesrigeblad aucilebel, sakuTar SezRudul SesaZleblobebs 
Soris. evropulma sasamarTlom aRniSna, rom sxva sajaro servisebisa-
gan gansxvavebiT, ganaTleba iyo ufleba, romelic, adamianis uflebaTa 
evropuli konvenciiT, pirdapiri dacviT sargeblobda. es iyo, aseve, 
gansakuTrebuli tipis sajaro servisi, romliTac ara mxolod isini 
sargeblobdnen, vinc iyenebda mas, aramed igi aseve emsaxureboda sazog-
adoebis ufro farTo Rirebulebebs da adamianis uflebaTa aRsruleb-
is ganuyofeli nawili gaxldaT. ganmcxadeblebi ar iyvnen am qveyanaSi 
aralegalurad Casuli pirebi, romlebmac moiTxoves sajaro servise-
biT, maT Soris, ufaso saSualo ganaTlebiT sargebloba. miuxedavad 
imisa, rom maT mudmivi rezidentobis nebarTva ar hqondaT, bulgareTis 
xelisuflebis organoebs am qveyanaSi maTi darCenis sawinaaRmdegod 
aranairi arsebiTi pretenzia ar gaaCndaT, arc maTi deportirebis gan-
zraxva arsebobda. amgvarad, aralegal imigrantTa nakadis SeCerebis an 
ukan gabrunebis saWiroebebiT ganpirobebuli saxelmwifo gaTvlebi gan-
mcxadeblebis saqmeSi ver gamoiyeneboda. Tumca, bulgareTis organoeb-
ma arc erTi am faqtorTagani ar gaiTvaliswines, arc kanonmdebloba 
iZleoda saSualebas, rom pirs saskolo gadasaxadisagan gaTavisufleba 
moeTxova. saqmis am konkretul garemoebebSi, ganmcxadebelTaTvis ga-
dasaxadis gadaxdis moTxovna saSualo ganaTlebis misaRebad - maTi mo-
qalaqeobisa da imigrantTa statusis gamo - gaumarTlebeli iyo. 

ECtHR, Stummer v. Austria [GC] 
(# 37452/02) 7 ivlisi, 2011

ganmcxadebeli, romelmac, jamSi, 28 weli dahyo cixeSi da am xnis ganmav-
lobaSi grZelvadiani periodebiT muSaobda, avstriuli samarTliT, asa-
kobriv sapensio sistemaSi ver moxvda. 1994 wlidan igi Casves umuSevarTa 
dazRvevis programaSi - cixeSi muSaobis periodebTan mimarTebiT - da 
gaTavisuflebis Semdeg igi iRebda umuSevrobis Semweobebs da fulad 
daxmarebebs gadaudebeli saWiroebebisTvis. evropulma sasamarTlom 
xazi gausva, rom pensiebis sferoSi saxelmwifoebs Sefasebis farTo 
farglebi hqondaT miniWebuli. Sesabamisad, es sakiTxi unda ganxiluli-
yo, rogorc cixis  erTiani samuSao sistemisa da patimarTa socialuri 
dazRvevis nawili. am ukanasknelTan mimarTebiT evropuli konsensusi 
ar arsebobda. miuxedavad imisa, rom evropis sabWos wevr saxelmwifoTa 
umravlesoba uzrunvelyofda patimrebs raime tipis socialuri daz-
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RveviT, mxolod mcire nawili svamda maT asakobriv sapensio sistemaSi. 
zogierTi, rogoricaa avstria, amas axerxebda patimrebisTvis SesaZle-
blobis micemiT - nebayoflobiTi Senatanebi gaekeTebinaT. metic, avs-
triis samarTlis Tanaxmad, msjavrdebulebi, romlebic muSaobdnen so-
cialuri dazRvevis  erovnul sistemebSi, janmrTelobis da gadaudebel 
samedicino dazRvevebSi iyvnen CarTulni. 1994 wlidan ki dasaqmebuli 
patimrebi umuSevarTa dazRvevis programaSi Casves. mniSvnelovani iyo 
is, rom marTalia, ganmcxadebels asakobrivi pensiis miRebis ufleba ar 
mieca, magram socialuri dacvis gareSe ar darCenila. patimrobidan ga-
Tavisuflebis Semdeg is iRebda umuSevrobis Semweobebs da fulad dax-
marebebs gadaudebeli saWiroebebisTvis, aseve, danamats sacxovrebliT 
uzrunvelsayofad - jamSi 720 evros, rac TiTqmis utoldeboda sap-
ensio minimums avstriaSi. sabolood, cvalebadi standartebis fonze, 
araswori iqneboda xelSemkvreli saxelmwifosTvis sayveduris Tqma imis 
gamo, rom man romeliRac sadazRvevo programa ufro relevanturad 
miiCnia yofili patimrebisaTvis. evropulma sasamarTlom daadgina, rom 
momuSave patimrebis asakobriv sapensio sistemaSi CausmelobiT avstrias 
ar gadaumetebia saamisod miniWebuli Sefasebis farglebisaTvis.

3.4.3.1  evropuli konvencia da saqonlisa da servisebis 
konteqsti, sacxovreblis CaTvliT

[saxelmZRvanelos 82-e gverdi]

ECtHR, Bah v. the United Kingdom 
(# 56328/07) 27 seqtemberi, 2011

ganmcxadebels - siera leones moqalaqes - ufleba misces, did bri-
taneTSi ganusazRvreli vadiT darCeniliyo. mis umcros Svils neba 
darTes, dedasTan ecxovra im pirobiT, rom is sazogadoebriv fonds ar 
mimarTavda. bavSvis britaneTSi Casvlidan maleve, meijarem ganmcxade-
bels uTxra, rom misi Svili im oTaxSi ver icxovrebda, romelsac igi 
qiraobda. amis Semdgom man adgilobriv organoebs mimarTa sacxovreb-
lis moZebnaSi daxmarebisaTvis. adgilobrivi organoebi daTanxmdnen 
qalbatons damxarebaze, magram radgan misi Svili saimigracio kon-
trolqveS iyo, uari ganucxades prioritetis miniWebaze, rac statusis 
gamo ekuTvnoda - rogorc SemTxveviT usaxlkarod darCenils, mcirew-
lovani bavSviT. evropulma sasamarTlom daadgina, rom ganmcxadeblis 
mimarT gansxvavebuli mopyroba ganapiroba misi Svilis droebiTma saimi-
gracio statusma da ara misma erovnebam.  saimigracio statusisTvis 
damaxasiaTebeli arCeviTobis elementis gaTvaliswinebiT, am safuZvlis 
gamo gansxvavebuli mopyrobis gasamarTleblad saWiro ar iyo iseTi 
seriozuli mizezebis xazgasma, rogoric arsebiTi da ganuyofeli pi-
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radi maxasiaTeblebis - magaliTad, sqesi an rasa - niSniT gansxvavebuli 
mopyrobisas. analogiurad, radgan am saqmis arsi - sacxovrebliT im 
pirTa uzrunvelyofa, vinc amas saWiroebda - ZiriTadad, socialur-
ekonomikuri xasiaTisa iyo, mTavrobisTvis miniWebuli Sefasebis far-
glebic, Sesabamisad, farTo gaxldaT. ganmcxadeblisTvis prioritetis 
miniWebaze uaris TqmaSi ukanono araferi yofila. man kargad icoda is 
pirobebi, romlebSic Svilis did britaneTSi Cayvanis ufleba misces, 
da Tanxmoba ganacxada, rom bavSvis gamo sazogadoebriv fondebs ar 
mimarTavda. gamarTlebuli iyo gamyofi xazis gavleba maT Soris, vin 
isargeblebda prioritetuli statusiT: did britaneTSi mcxovrebi 
ukanono migrantebi - romlebic qveyanaSi im pirobiT imyofebodnen, rom 
sazogadoebriv fondebs ar mimarTavdnen - Tu iq upirobod myofi pi-
rebi. kanonmdebloba kanonier mizans emsaxureboda, kerZod, Tanabrad 
gadaenawilebina resursebi sxvadasxva kategoriis ganmcxadebelTa So-
ris. evropulma sasamarTlom kargad Seafasa ganmcxadeblis agznebuli 
mdgomareoba, rac  usaxlkarod darCenis SiSiT iyo gamowveuli, igi re-
alurad usaxlkaro arasodes yofila da kanoni adgilobriv organoebs 
avaldebulebda, mas da mis Svils daxmarebodnen am SiSis daZlevaSi. am 
SemTxvevaSi, ganmcxadebels ise moeqcnen, rogorc moepyrobodnen pri-
oritetuli statusis miniWebis dros: adgilobrivi organoebi daex-
marnen, sxva dasaxlebaSi daeqiravebina kerZo  bina da amave dasaxlebaSi 
17 Tvis Semdeg socialuri sacxovrebeli SesTavazes. Sesabamisad, ganm-
cxadeblis mimarT gansxvavebuli mopyroba gonivrulad da obieqturad 
iyo gamarTlebuli.

3.5.1  “piradi” sfero: piradi da ojaxuri cxovreba, 

Svilad ayvana, saxli da qorwineba

[saxelmZRvanelos 85-e gverdi]

ECtHR, Şerife Yiğit v. Turkey [GC] 
(# 3976/05) 2 noemberi, 2010

ganmcxadebelma 1976 wels religiurad iqorwina. misi meuRle 2002 wels 
gardaicvala. 2003-Si man sasamarTlos mimarTa TxovniT - sakuTari da 
qaliSvilis saxeliT - rom eRiarebinaT es qorwineba da misi qaliSvi-
li samoqalaqo reestrSi daeregistrirebinaT, rogorc gardacvlili 
meuRlis Svili. saqalaqo sasamarTlom meore moTxovnis dakmayofileba 
SesaZleblad miiCnia, pirveli ki - qorwinebis Sesaxeb - ukuagdo. ganmcx-
adebelma aseve mimarTa sapensio fonds, raTa gardacvlili meuRlis sa-
pensio da janmrTelobis dazRvevis sargeblebi mas da mis qaliSvils ga-
dascemodaT. sargeblebi gadasces qaliSvils, da ara ganmcxadebels, im 
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safuZvliT, rom is gardacvlil meuRlesTan samoqalaqo qorwinebaSi ar 
iyo. evropulma sasamarTlom xazi gausva, rom erovnuli kanonmdeblo-
biTa da SidasamarTlebrivi precedentebiT, mxolod samoqalaqo kod-
eqsis Tanaxmad daqorwinebul pirebs SeeZloT gardacvlil meuRleTa 
socialuri sadazRvevo sargeblebis miReba memkvidreobiT. Tumca, ganm-
cxadebels ar SeeZlo edava, rom kanonieri ufleba da molodini hqonda 
socdazRvevis sargeblebis miRebisa - Tavisi partnioris socialuri 
Semosavlebis safuZvelze - radgan samoqalaqo qorwinebis arsisa da 
formaluri moTxovnebis ganmsazRvreli wesebi naTeli da xelmisawv-
domi gaxldaT, amgvari qorwinebis gaformeba martivi iyo da aranair 
damatebiT tvirTs ar uqmnida Sesabamis pirebs. metic, ganmcxadebels 
sakmarisad didi dro hqonda - 26 weli - samoqalaqo qorwinebis gasa-
formeblad. Sesabamisad, safuZvels moklebuli iyo misi mtkiceba, rom 
am situaciis dasaregulireblad, misi yvela mcdeloba Seaferxa dama-
bnevelma an Senelebulma administraciulma procedurebma. garda amisa, 
im faqts, rom ganmcxadebelma da misma partniorma religiur qorwine-
bas mianiWes upiratesoba da samoqalaqo ar gauformebiaT, ar mohyolia 
raime administraciuli an sisxlis samarTlebrivi sanqciebi, romlebic 
efeqtian ojaxur cxovrebaSi SeuSlidaT xels. evropuli konvenciis 
me-8 muxli imgvarad ver ganimarteba, rom saxelmwifoebs daakisros re-
ligiuri qorwinebis aRiarebis valdebuleba, maTgan verc specialuri 
reJimis dawesebas moiTxovs garkveuli kategoriis dauqorwinebeli wy-
vilebisTvis. amgvarad, is faqti, rom ganmcxadebelma, kanonis Tanaxmad, 
memkvidris statusiT ver isargebla, ar niSnavda imas, rom daerRva me-8 
muxliT garantirebuli uflebebi. 

4.2  sqesi

[saxelmZRvanelos 96-e gverdi]

ECtHR, Andrle v. the Czech Republic 
(# 6268/08) 17 Tebervali, 2011

ganmcxadebeli, ori Svilis mama, Cioda, rom qalebisagan gansxvavebiT, 
SeuZlebeli iyo sapensio asakis daweva im mamakacebisTvis, romlebic 
Svilebs zrdidnen. evropulma sasamarTlom aRiara, rom gansaxilveli 
RonisZieba emsaxureboda kanonier mizans - faqtobrivi uTanasworo-
bisa da sirTuleebis Semsubuqebas - romelic yofil Cexoslovakiis 
istoriuli warsulidan momdinareobda, roca qalebi pasuxismgebelni 
iyvnen, aRezardaT Svilebi, miexedaT ojaxisTvis da, amave dros, srul 
ganakveTze emuSavaT. aseT situaciaSi, xelisuflebis erovnul orga-
noebs ukeT SeeZloT im momentis gansazRvra, rodis gadawonida mamakac-
Ta mimarT usamarTloba qalTa arasaxarbielo mdgomareobis gamosas-
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woreblad saWiro “pozitiur qmedebas”. 2010 wels CexeTis mTavrobam 
sakanonmdeblo cvlilebebiT ukve gadadga erTi konkretuli nabiji 
sapensio asakis gasaTanabreblad - romliTac kanonidan amoRebulia 
ufleba sapensio asakis dawevis Sesaxeb im qalebisTvis, visac erTi Svi-
li hyavda - da politika mimarTa saerTo sapensio asakis momatebisak-
en, imis miuxedavad, ramdeni Svili gazarda mSobelma. demografiuli 
monacemebis Tanmimdevrulobisa da sqesobrivi rolebis procentul 
maCveneblebSi arsebul cvlilebaTa gaTvaliswinebiT, aseve, erTiani sa-
pensio reformis ufro farTo konteqstSi gadatanis sirTulis gamo, 
ar SeiZleba saxelmwifos gakritikeba imisaTvis, rom sapensio sistema 
progresulad gardaqmna, nacvlad swrafi erTiani cvlilebebis ganxor-
cielebisa. am saqmis konkretul garemoebebSi, xelisuflebis erovnul 
organoTa midgoma gonivrulad da obieqturad gamarTlebuli iyo im 
dromde, vidre socialuri da ekonomikuri cvlilebebi qalTaTvis spe-
cialuri mopyrobis saWiroebas srulad ar aRmofxvrida. arsebuli 
uTanasworobis gamosasworeblad daxarjuli dro da gadadgmuli na-
bijebis farglebi aSkarad aragonivruli ar iyo, Sesabamisad, ar scde-
boda am sferoSi saxelmwifosTvis miniWebul Sefasebis farglebs.

CJEU, Rijksdienst voor Pensioenen v.  
Elisabeth Brouwer 

saqme C 577/08, 29 ivlisi, 2010

q-ni broueri 1960-1998 wlebSi holandiaSi muSaobda, magram belgiis 
rezidenti gaxldaT. muSaobis Sewyvetis Semdeg, 65 wlamde, pensiis 
miRebis ufleba belgiis saxelmwifosagan hqonda, amis Semdeg pasux-
ismgebloba gadavida holandiaze. belgiis saxelmwifo mas pensias regu-
larulad uxdida. Tumca, raki igi evrokavSiris sxva wevr saxelmwi-
foSic muSaobda, misi pensiis odenoba gamoiTvleboda erovnuli da 
fiqsirebuli anazRaurebidan, romelsac saxelmwifo yovelwliurad 
gansazRvravda. 1995 wlamde es erovnuli anazRaureba gansxvavebuli 
iyo qalebisa da mamakacebisaTvis. q-nma brouerma Tavisi pensiis odeno-
ba gaasaCivra ukanono disrkiminaciis safuZvelze. belgiis saxelmwifo 
acxadebda, rom diskriminacia ar momxdara, radgan anazRaurebebs Soris 
sxvaoba gamarTlebuli iyo obieqturi safuZvlebiT - gansxvavdeboda 
realuri saxelfaso ganakveTebi da, Sesabamisad, es aisaxeboda pensiis 
odenobazec.  sabWos direqtiva 79/7/EEC, romliTac dainerga qalTa da 
mamakacTa mimarT Tanaswori mopyrobis principi socialuri dazRve-
vis sakiTxebTan dakavSirebiT, evrokavSiris wevri saxelmwifoebis mier 
unda aRsrulebuliyo 1984 wlis 23 dekembridan.

im droisaTvis, roca saqme CJEU-s gadaeca, belgiis saxelmwifom aRi-
ara uTanasworo mopyroba da xazi gausva amis gamosasworeblad ga-
dadgmul nabijebs. miuxedavad amisa, CJEU-m daadgina, rom direqtivis 
implementaciisTvis gansazRvruli saboloo TariRis Semdeg igi krZa-
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lavda amgvari kanonmdeblobis arsebobas. direqtivis implementacii-
saTvis dadgenil saboloo TariRamde, gansaxilveli kanonmdebloba im 
xelSekrulebis debulebaTa, TFEU-s 157-e muxlis farglebs miRma rCe-
boda, romelic Tanabari anazRaurebis gacemas aregulirebda (TEC-is 
yofili 141-e muxli). CJEU-m aseve uaryo belgiis saxelmwifos argu-
menti, rom dadgenilebis droebiTi gamoyeneba unda SezRuduliyo (ro-
gorc Barber-is saqmeSi, C 262/88) arsebul davalianebebTan mimarTebiT. man 
daadgina, rom finansuri gaTvlebi amgvar SezRudvas ver gaamarTlebda. 
garda amisa, mniSvnelovani gaurkvevloba unda arsebuliyo evrokav-
Siris debulebebTan mimarTebiT. CJEU-m daadgina, rom aseTi ram ar 
momxdara da belgiis xelisuflebis organoebi ver daamtkicebdnen, rom 
anazRaurebebs Soris gansxvaveba efuZneboda obieqtur faqtorebs da 
ara ubralod diskriminacias. belgia verc Semdeg faqts daeyrdnoboda 
- evropulma komisiam  ar Seitana saCivari imis Sesaxeb, rom am qveynis 
erovnuli kanonmdebloba evrokavSiris samarTals ewinaaRmdegeboda.

CJEU, Dita Danosa v. LKB Līzings SIA 
saqme C 232/09, 11 noemberi, 2010

latviis sasamarTloebis mimarTva Seexeboda sabWos direqtivas 92/85/EEC 
samuSao adgilas fexmZime muSa-mosamsaxureTa janmrTelobasa da usa-
frTxoebaze. direqtiva evrokavSiris wevri saxelmwifoebisagan iTxovs 
- akrZalon samuSao kontraqtis Sewyveta fexmZimobis dasawyisidan dekre-
tuli Svebulebis bolomde. CJEU-s unda emsjela sakiTxze - vrcelde-
boda Tu ara es akrZalva iseT situaciaze, roca Sesabamisi piri sajarod 
cnobili kompaniis direqtorTa sabWos wevri iyo, da iTvleboda Tu ara 
igi am kompaniis TanamSromlad direqtivis Tanaxmad. amasTan dakavSire-
biT, aucilebeli iyo menejmentis sabWos wevrTa funqciebis dadgena da 
maTi moqmedebis avtonomiis farglebis gansazRvra - imis gaTvaliswine-
biT, rom kompanias aseve zedamxedvelobda mowileTa asamblea da rw-
munebulTa sabWo. aseve aucilebeli gaxldaT sabWos direqtivis 76/207/
EEC ganxilva qalTa da mamakacTa mimarT Tanaswori mopyrobis principis 
danergvis Sesaxeb - dasaqmebaze, profesiul treningebsa da dawinaurebis 
SesaZleblobebze, aseve samuSao pirobebis xelmisawvdomobaze.

CJEU-m daadgina, rom kompaniis direqtorTa sabWos wevrs TanamSrom-
lis statusi eqneboda, Tu igi kompanias servisebiT uzrunvelyofda da 
misi Semadgeneli nawili iyo; sabWos wevri samuSaos asrulebda raRac 
drois ganmavlobaSi, kompaniis sxva organos uSualo zedamxedvelobiT 
an xelmZRvanelobiT; da sabWos wevri Sesrulebuli samuSaosTvis anaz-
Raurebas iRebda. sabWos direqtiva 92/85/ EEC wevr saxelmwifoebs ukrZa-
lavs, erovnuli kanonmdeblobiT SesaZlo gaxadon sabWos wevris gaTa-
visufleba Tanamdebobidan, roca is “fexmZime muSa-mosamsaxurea”. amas 
garda, CJEU-m daadgina, rom roca ver xerxdeba piris klasificireba 
“fexmZime muSa-mosamsaxured”, sabWos direqtivis 92/85/ EEC miznebisaT-
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vis, sabWos wevris Tanamdebobidan gaTavisufleba misi fexmZimobis gamo 
uaryofiT gavlenas mxolod qalebze axdens da, Sesabamisad, pirdapir 
diskriminaciaa sqesobriv niadagze, rac ewinaaRmdegeba sabWos direqti-
vas 76/207/EEC.

CJEU, Association belge des Consommateurs  
Test-Achats ASBL  

and Others v. Conseil des ministres 
saqme C 236/09, 1 marti, 2011 (didi palata)

belgiis samarTliT, sadazRvevo kompaniebs  ufleba aqvT, sqesi erT-er-
Ti faqtorad miiCnion premiebisa da danamatebis odenobis gansazRvri-
sas. amas SesaZlebels xdis sabWos direqtivis 2004/113/EC me-5(2) muxliT 
gaTvaliswinebuli gadaxveva. momCivanebi acxadebdnen, rom belgiis 
samarTali, romelic am gadaxvevas iyenebda, ewinaaRmdegeboda qalTa 
da mamakacTa Soris Tanasworobis princips. belgiis sakonstitucio 
sasamarTlom CJEU-s mimarTa SekiTxviT: Seesabameboda Tu ara 2004/113/
EC direqtivis me-5(2) muxli evropis kavSiris xelSekrulebis me-6(2) 
muxls, konkretulad ki am debulebiT garantirebul Tanasworobisa 
da diskriminaciis akrZalvis principebs.

CJEU-m Tavdapirvelad mimoixila evrokavSiris samarTlis debulebebi, 
romlebic adgenen qalTa da mamakacTa mimarT Tanaswori mopyrobis prin-
cips. man xazi gausva, rom am direqtivis miRebis droisaTvis, sqesTan 
dakavSirebuli grafikuli faqtorebis gamoyeneba farTod iyo gavrcel-
ebuli sadazRvevo servisebis miwodebisas. Sesabamisad, saWiro gaxldaT 
gardamavali periodis daweseba. direqtivis  me-5(1) muxli adgenda, rom 
2007 wlis 21 dekembramde unda gauqmebuliyo gansxvavebebi premiebsa da 
danamatebs Soris, romelTa gamoTvla sqesobriv faqtors efuZneboda. 
miuxedavad aRniSnulisa, amave muxlis me-2 punqti evrokavSiris wevr 
saxelmwifoebs uflebas unarCunebda, proporciuli sxvaoba daetove-
binaT individTa premiebsa da danamatebs Soris, roca sqesi gadamwyveti 
faqtori iyo riskebis Sesafaseblad, saTanado da zust grafikul da 
statistikul monacemebze dayrdnobiT. erovnul samarTalSi direq-
tivis gadatanidan 5 wlis Semdeg, 2012 wlis 21 dekembers, evrokavSiris 
wevr saxelmwifoebs moeTxovaT, gadaesinjaT am gamonaklisTa arsebobis 
argumentebi bolodroindel grafikul da statistikur monacemebze 
dayrdnobiT, aseve gadaexedaT im angariSebisaTvis, romlebic warudg-
ines komisias direqtivebis gadatanis TariRidan 3 wlis Semdeg. 

sabWom eWvqveS daayena is argumenti, rom sadazRvevo polisis mqone 
qalebi da mamakacebi Tanafard mdgomareobaSi ar iyvnen imis gaTval-
iswinebiT, rom dazRveuli riskebi (rac statistikas efuZneba) qalTa 
da mamakacTaTvis SesaZloa gansxvavebuli yofiliyo. CJEU-m  es argu-
menti ukuagdo da ganacxada: direqtiva efuZneboda im pirobas, rom 
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qalTa da mamakacTa mimarT Tanaswori mopyrobis principebisaTvis, maTi 
mdgomareoba sadazRvevo premiebsa da danamatebTan mimarTebiT erTnai-
ri iyo. Sesabamisad, arsebobda safrTxe, rom 5(2) muxliT nebadarTuli 
gadaxveva qalTa da mamakacTa mimarT Tanaswori mopyrobis principidan 
uvadod gagrZeldeboda. es debuleba qalTa da mamakacTa mimarT Tan-
aswori mopyrobis miznis sawinaaRmdegod muSaobda. Sesabamisad, CJEU-m 
daaskvna, rom me-5(2 muxli) Zaladakargulad unda gamocxadebuliyo sa-
Tanado vadis amowurvisTanave - am SemTxvevaSi, 2012 wlis 21 dekembridan.

4.3 seqsualuri orientacia

[saxelmZRvanelos 103-e gverdi]

ECtHR, Schalk and Kopf v. Austria 
(# 30141/04) 24 ivnisi, 2010

2002 wels ganmcxadeblebma - erTi sqesis wyvilma - Sesabamisi organoebi-
sagan iTxoves nebarTva qorwinebaze. im droisaTvis moqmedi Sidasax-
elwifoebrivi kanonmdeblobiT, qorwineba SesaZlebeli iyo mxolod sa-
pirispiro sqesis adamianTa Soris, Sesabamisad, ganmcxadebelTa moTxovna 
ar dakmayofilda. 2010 wlis 1 ianvars avstriaSi ZalaSi Sevida aqti 
registrirebuli partniorobis Sesaxeb, romelic formalur meqanizms 
qmnida  erTsqesian wyvilTa urTierTobis aRiarebisTvis da misTvis iu-
ridiuli statusis misaniWeblad. Tavdapirvelad evropulma sasamarT-
lom imsjela: SeiZleboda Tu ara evropuli konvenciis me-12 muxliT 
“qalTa da mamakacTaTvis” miniWebuli qorwinebis uflebis gamoyeneba 
ganmcxadebelTa situaciaSi. miuxedavad imisa, erTsqesianTa qorwineba 
evropis sabWos mxolod eqvs saxelmwifoSi iyo nebadarTuli, evro-
pulma sasamarTlom SeniSna, rom evropis kavSiris ZiriTad uflebaTa 
qartiis erT-erTi debuleba, romelic qorwinebis uflebas Seexeboda, 
qalTa an mamakacTa urTierTobas ar miemarTeboda. Sesabamisad, evrop-
uli sasamarTlo mivida daskvnamde, rom qorwinebis ufleba yvela gare-
moebaSi sawinaaRmdego sqesis adamianTa qorwinebiT ar unda Semoifar-
glos. aqedan gamomdinare, me-12 muxli gamoiyeneboda ganmcxadebelTa 
saCivarTan mimarTebiT. amave dros, qartiam erTsqesianTa qorwinebasTan 
dakavSirebuli sakiTxis daregulireba erovnul organoebs miando. ev-
ropulma sasamarTlom xazi gausva, rom xelisuflebis erovnuli orga-
noebi ukeT SeZlebdnen am sferoSi sazogadoebis saWiroebaTa Sefase-
basa da maTze reagirebas - imis gaTvaliswinebiT, rom qorwinebas Rrma 
socialuri da kulturuli konotacia hqonda, romelic yvela sazoga-
doebaSi gansxvavebuli iyo. amgvarad, evropuli konvenciis me-12 muxli 
saxelmwifoebs ar uwesebda valdebulebas - erTsqesiani wyvilebisaTvis 
qorwineba uzrunveleyoT. Sesabamisad, es debuleba ar darRveula. 
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Tumca, evropaSi bolo aTwleulis ganmavlobaSi erTsqesian wyvilTa 
mimarT socialuri midgomebis swrafi evoluciis fonze, xelovnuri 
iqneboda, evropis sasamarTlos Zveli midgoma SeenarCunebina da eTqva, 
rom am wyvilebs ar SeeZloT esargeblaT konvenciis me-8 muxliT daculi 
“ojaxuri cxovrebiT”. Sesabamisad, evropulma sasamarTlom pirvelad 
daaskvna, rom ganmcxadebelTa anu erTad mcxovrebi erTi sqesis mqone 
wyvilis mdgradi partnioruli urTierToba xvdeboda “ojaxuri cxovre-
bis” cnebis qveS - iseve, rogorc analogiur situaciaSi urTierToba 
sxvadasxva sqesis pirebs Soris. me-12 muxlTan dakavSirebiT miRebuli 
gadawyvetilebis gaTvaliswinebiT, sasamarTlo ver gaiziarebda ganmcx-
adebelTa mosazrebas, rom erTsqesian wyvilTaTvis qorwinebis uflebis 
miniWebis valdebuleba konvenciis me-14 muxlidan gamomdinareobda, me-8 
muxlTan erTobliobaSi. gansaxilveli rCeboda mxolod is sakiTxi - sax-
elmwifos ganmcxadebelTa partnioruli urTierTobebi alternatiuli 
gziT samarTlebrivad imaze adre xom ar unda eRiarebina, vidre es gaa-
keTa. erTsqesianTa partniorobis samarTlebrivi aRiarebis mzardi ten-
denciis miuxedavad, es sfero kvlav erT-erT ganviTarebad uflebad iTv-
leba, romelzec konsensusi jer  ar miRweula. saxelmwifoebs miniWebuli 
aqvT Sefasebis farglebi sakanonmdeblo cvlilebaTa danergvis drosTan 
mimarTebiT. avstriis samarTalSi es tendencia ukve aisaxa da kanonm-
debels evropuli sasamarTlo ver usayvedurebda imisaTvis, rom aqti 
registrirebuli partniorobis Sesaxeb 2010 wlamde ar dainerga. dabo-
los, is faqti, rom registrirebuli partniorobis aqti Seicavda arse-
biT gansxvavebebs qorwinebasTan SedarebiT, anarekli iyo sxva wevr sax-
elmwifoebSi arsebuli tendenciisa, romlebic analogiur samarTlebriv 
aqtebs iRebdnen. metic, raki ganmcxadeblebi ar Ciodnen, rom mSoblis 
uflebebTan dakavSirebiT romelime SezRudvis pirdapiri msxverplni 
gaxdnen, evropuli sasamarTlo yvela arsebul gansxvavebas detalurad 
ver Seiswavlida, radgan es gansaxilveli saqmis farglebs scdeboda. Se-
sabamisad, evropulma sasamarTlom daaskvna, rom ganmcxadeblebis mimarT 
ar darRveula evropuli konvenciiT garantirebuli uflebebi. 

ECtHR, P.V. v. Spain 
(# 35159/09) 30 noemberi, 2010

ganmcxadebeli, qirurgiuli gziT qalad qceuli transseqsuali, adre 
daqorwinebuli iyo da Svili hyavda. gayris samarTalwarmoebisas gad-
awyda, rom bavSvi dedasTan  rCeboda, magram masze mzrunveloba orive 
mSobels erToblivad ekisreboda. mamisTvis ganisazRvra SvilTan Sexve-
dris sqema. ori wlis Semdeg ganmcxadeblis yofilma colma moiTxova 
mamisTvis mSoblis pasuxismgeblobebi CamoeSorebinaT da mas SvilTan 
yovelgvari kontaqti Seewyvita, radgan igi genderis Secvlis proce-
durebs itarebda. evropulma sasamarTlom xazi gausva, rom erovnulma 
sasamarTloebma gadawyvetilebaTa miRebisas gaiTvaliswines ganmcx-
adeblis emociuri aramdgradoba, rac mtkicdeboda eqspert-fsiqol-
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ogis angariSiT, aseve safrTxe, rom es aramdgradoba SesaZloa bavS-
vzec gadasuliyo - romelic Sidasaxelmwifoebrivi samarTalwarmoebis 
dawyebisas 6 wlis gaxldaT - da misi fsiqikuri wonasworoba daerRvia. 
erovnul sasamarTloebs ganmcxadeblisTvis ar CamourTmeviaT mSoblis 
uflebebi da SvilTan kontaqtis saSualeba, rogorc amas deda iTxovda, 
nacvlad amisa, mas bavSvis naxvis axali sqema Seudgines, romelic mud-
mivad gadaisinjeboda eqspertis angariSSi miTiTebuli rekomendacieb-
is Sesabamisad. Sidasaxelmwifoebrivi sasamarTloebis argumentebidan 
irkveoda, rom ganmcxadeblis transseqsualizmi ar yofila gadamwyveti 
faqtori SvilTan kontaqtis sawyisi sqemis Sesacvlelad, es bavSvis in-
teresebiT iyo ganpirobebuli. sasamarTloebma maTi urTierTobisaT-
vis ufro SezRuduli forma moZebnes, raTa bavSvi TandaTan SesCveoda 
mamis genderis cvlilebas. Sesabamisad, evropulma sasamarTlom daaskv-
na, rom evropuli konvencia ar darRveula.

4.5  asaki

  [saxelmZRvanelos 108-e gverdi]

CJEU, Ingeniørforeningen i Danmark v.  
Region Syddanmark 

saqme C 499/08, 12 oqtomberi, 2010 (didi palata)

daniuri sasamarTloebis mimarTva CJEU-sadmi  Seexeboda daniaSi moqmed 
sistemas, romlis Tanaxmadac, damqiravebels anazRaurebadi TanamSrom-
lis - masTan 12, 15 an 18 wlis ganmavlobaSi rom muSaobda - samsaxuri-
dan daTxovnisas misTvis  xelfasis erTmagi, ormagi an sammagi odenoba 
unda gadaexada, zemoaRniSnulis Sesabamisad. Tumca, am kompensacias ar 
iRebdnen is TanamSromlebi, romlebsac wasvlis droisaTvis asakobrivi 
pensia ekuTvnodaT im sqemidan, 50 wlis asakamde rom SeuerTdnen da wv-
lili damqiravebels Sehqonda. regionul organoSi 27-wliani muSaobis 
Semdeg batoni anderseni samsaxuridan gaaTavisufles da tribunalma 
daadgina, rom mas kompensacia unda mieRo. regionulma organom misTvis 
kompensaciis gadaxdaze uari ganacxada im safuZvliT, rom 63 wlis an-
derseni sapensio asakSi iyo da Sesabamisi sqemidan SeeZlo pensiis miRe-
ba. daniis sasamarTlos ainteresebda, amgvari reJimi ewinaaRmdegeboda 
Tu ara sabWos direqtivas 2000/78/EC, romelic asakobrivi safuZvliT 
pirdapir da arapirdapir diskriminacias krZalavda da adgenda Tanas-
wori mopyrobis zogad garemos dasaqmebisa da saqmianobis pirobebSi.

daniis sasamarTlos SekiTxvaze pasuxad, CJEU-m daadgina, rom sabWos 
direqtiva 2000/78/EC masTan Seusabamod acxadebda imgvar adgilobriv 
kanonmdeblobas, romelic asakovan muSa-mosamsaxures arTmevda saSve-
bulebo Semweobis moTxovnis uflebas, Tu igi 50 wlamde iyo CarTuli 
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sapensio sqemaSi. CJEU-m SeniSna, rom sapensio asaks miRweuli muSa-mosa-
msaxureebisTvis ufro rTuli iyo muSaobis uflebis SenarCuneba, rad-
gan axali samsaxuris Zebnis periodSi isini saSvebulebo anazRaurebas 
ar miiRebdnen. man aRniSna, rom es RonisZieba muSa-mosamsaxureTa er-
Tian kategorias ukrZalavda anazRaurebis miRebas. aseve SesaZlebeli 
gaxldaT, rom muSa-mosamsaxureebi iZulebiT daeTanxmebinaT, aeRoT 
pensia, romelic ufro dabali iyo, vidre miiRebdnen Semdgom wlebSi 
samsaxuris SenarCunebis SemTxvevaSi. amiT ilaxeboda muSa-mosamsaxure-
Ta kanonieri interesebi. Sesabamisad, am kategoriis muSakTa da sxva 
pirTa mimarT - romlebsac asakobrivi pensiis moTxovna ar SeeZloT - 
mopyrobebs Soris gansxvaveba gaumarTlebeli iyo. 

4.7 moqalaqeoba da erovnuli warmomavloba

[saxelmZRvanelos 113-e gverdi]

ECtHR, Fawsie v. Greece and Saidoun v. Greece 
(# 40080/07 da # 40083/07) 28 oqtomberi, 2010

ganmcxadeblebi - siriisa da libanis moqalaqeebi - 1990 wlidan ofi-
cialurad iyvnen aRiarebulni politikur ltolvilebad da kanonierad 
cxovrobdnen saberZneTis teritoriaze. xelisuflebis uflebamosilma 
organom ukuagdo maTi moTxovna mravalSviliani dedebis Semweobaze - im 
safuZvliT, rom maT saberZneTis moqalaqoba ar hqondaT, arc evrokav-
Siris romelime sxva qveynis moqalaqeebi iyvnen da arc berZnuli war-
momavlobis ltolvilebi. evropul sasamarTlos ar umsjelia berZeni 
kanonmdeblis survilze - qveyanaSi demografiuli problema moegvare-
bina. Tumca, man xazi gausva, rom mxolod Zalian seriozuli mizezebiT 
SeiZleboda im gansxvavebuli mopyrobis gamarTleba, romelic mxolod 
da mxolod moqalaqeobas eyrdnoboda. sasamarTlo ar eTanxmeboda Ser-
Ceul kriteriums, romelic ZiriTadad berZnul moqalaqeobas an war-
momavlobas efuZneboda, gansakuTrebiT imitom, rom is ar gamoiyeneboda 
mxolod mocemul dros moqmedi kanonmdeblobiTa da iurisprudenciiT. 
metic, ltolvilTa statusis Sesaxeb Jenevis konvenciis Tanaxmad, rom-
lis mxarec iyo saberZneTi, saxelmwifoebma TavianT teritoriaze kanoni-
erad myof ltolvilebs igive pirobebi unda Seuqmnan socialuri uzrun-
velyofisa da daxmarebis TvalsazrisiT, rogoric aqvT maT moqalaqeebs. 
Sesabamisad, xelisuflebis organoTa uari, ganmcxadeblebisTvis miecaT 
mravalSviliani dedebis Semweoba, gonivrulad gamarTlebuli ar iyo.
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CJEU, Marie Landtová v.  
Česká správa socialního zabezpečení 

saqme C 399/09, 22 ivnisi, 2011

q-ni landtova, CexeTis moqalaqe, romelic am saxelmwifos terito-
riaze cxovrobda, 1964 wlidan 1992 wlis 31 dekembramde CexeTisa 
da slovakeTis federalur respublikebSi muSaobda. am saxelmwifos 
daSlis Semdeg igi jer slovakeTis respublikis teritoriaze iyo 
dasaqmebuli, mogvianebiT ki - CexeTis. CexeTis socialuri dazRvevis 
saagentom mas sapensio wili gamouyo. am wilis odenoba ganisazRvra 
CexeTisa da slovakeTis respublikebs Soris arsebuli socialuri 
dazRvevis SeTanxmebiT, romlis Tanaxmadac, q-ni landtovas mier 1992 
wlis 31 dekembramde Sesrulebuli samuSaos sadazRvevo Rirebuleba 
unda gansazRvruliyo slovakeTis socialuri dazRvevis sqemis mixed-
viT, radgan misi damsaqmeblis saTao ofisi am respublikis terito-
riaze mdebareobda (es debuleba ZalaSi iyo 1408/71 regulaciis III (A) 
danarTis me-6 punqtis Tanaxmad). q-nma landtovam sapensio sargeblis 
odenoba gaasaCivra. igi aRniSnavda, rom CexeTis socialuri dazRve-
vis saagentom mis mier Sesrulebuli yvela sadazRvevo periodi ar 
gaiTvaliswina. roca am saqmem uzenaes administraciul sasamarT-
lomde miaRwia, man gadawyvita gaerkvia - 1408/71 regulaciis  III (A) 
danarTis me-6 punqtis debulebebi, me-7(2)(c) muxlTan erTobliobaSi, 
ewinaaRmdegeboda Tu ara erovnul wess. am wesis Tanaxmad, roca so-
cialuri dazRvevis SeTanxmebiT dawesebuli asakobrivi sargeblis 
odenoba ufro naklebi iyo, vidre Sesabamisi piri miiRebda CexeTis 
respublikis samarTlebrivi wesebiT gamoTvlili asakobrivi pensiis 
SemTxvevaSi, mas eZleoda asakobriv sargebelze danamati. uzenaesma 
administraciulma sasamarTlom aseve eWvqveS daayena sakonstitucio 
sasamarTlos gadawyvetileba, romelic amgvari danamatis gacemas Sesa-
Zlebels xdida mxolod CexeTis moqalaqeebze, am respublikis teri-
toriaze rom cxovrobdnen. uzenaes administraciul sasamarTlos ain-
teresebda - aRniSnuli gadawyvetileba iyo Tu ara diskriminaciuli, 
rac ikrZaleboda TEC-is me-12 muxliTa da regulaciis 1408/71-is me-
3(1) da me-10 muxlebis debulebebiT.  

CJEU-m daadgina, rom 1408/71 regulaciis III (A) danarTis me-6 punqti ar 
ewinaaRmdegeboda erovnul wess, romelic danamatis gadaxdas uzrunve-
lyofda, radgan mas arc asakobrivi sargeblis paralelurad ixdidnen 
da arc erTsa da imave sadazRvevo periods iTvaliswinebdnen orjer. igi 
ubralod miznad isaxavda gansxvavebis aRmofxvras sxvadasxva wyarodan 
misaReb sargeblebs Soris. amgvari midgomiT acilebuli iqna “gamosay-
enebeli erovnuli samarTlebrivi normebis urTierTgadakveTa”, 1408/71 
regulaciis preambulis me-8 winadadebaSi dadgenili miznis Sesabamisad. 
igi arc kompetenciaTa gadanawilebis kriteriums ewinaaRdegeboda, 
romelsac adgenda socialuri dazRvevis xelSekruleba, III (A) danarTis 
safuZvelze. Tumca, CJEU-m aseve daadgina, rom sakonstitucio sasamarT-
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los gadawyvetileba, danamatis mxolod CexeTis im moqalaqeebze gace-
miT, romlebic am respublikis teritoriaze cxovrobdnen, moicavda 
pirdapir da arapirdapir diskriminacias moqalaqeobis safuZvelze, 
rezidentobis testis Sedegad, im pirTa winaaRmdeg, romlebic gadaadg-
ilebis TavisuflebiT sargeblobdnen. Sedegad, es gadawyvetileba cal-
saxad ewinaaRmdegeboda 1408/71 regulaciis me-3(1) muxls. rac Seexeba 
mis praqtikul Sedegebs, CJEU-m damatebiT aRniSna, rom evrokavSiris 
samarTali ar krZalavda iseTi RonisZiebebis gatarebas, romlebic Tan-
aswor mopyrobas uzrunvelyofda garkveuli kategoriis pirebisTvis 
adre dawesebul privilegiaTa CamorTmeviT. Tumca, aseTi RonisZiebebis 
gatarebamde, im kategoriis adamianebs, romlebic ukve sargeblobdnen 
damatebiTi socialuri dacviT - rogorc q-ni landtovas SemTxvevaSi - 
am sargeblis miRebaSi xeli ar unda SeSlodaT. 

4.8 religia da rwmena

[saxelmZRvanelos 117-e gverdi]

ECtHR, Savez crkava “Riječ života” and Others v. Croatia 
(# 7798/08) 9 dekemberi, 2010

reformistuli mimdinareobis eklesiebi, romlebic, xorvatiis samarT-
lis Tanaxmad, daregistrirebuli iyvnen religiur gaerTianebebad, 
mTavrobasTan SeTanxmebis gaformebas iTxovdnen, romliTac dar-
egulirdeboda maTi urTierToba saxelmwifosTan. amgvari SeTanxme-
bis gareSe maT ar SeeZloT, religiuri swavleba waremarTaT sajaro 
skolebsa da sabavSvo baRebSi, aseve, CaetarebinaT religiuri qor-
winebebi, romlebsac saxelmwifo aRiarebda. xelisuflebis organoebma 
ganmcxadeblebs acnobes, rom isini amgvari SeTanxmebis gasaformeblad 
dawesebul  kriteriumebs kumulaciurad ver akmayofilebdnen - ker-
Zod, isini xorvatiis teritoriaze 1941 wlidan ar moRvaweobdnen da 
ar hyavdaT saWiro 6000 mimdevari. evropulma sasamarTlom daadgina, 
rom evropuli konvencia saxelmwifoebs ar avaldebulebda, religiuri 
qorwinebebi samoqalaqos Tanasworad mieCnia an religiuri swavlebebi 
daeSva sajaro skolebsa da sabavSvo baRebSi, magram, roca saxelmwifo 
konvenciur valdebulebebs scdeboda da religiur sazogadoebaTa 
amgvar damatebiT uflebebs aRiarebda, am uflebebis gamoyenebisas 
maT diskriminaciuli RonisZiebebisTvis ar unda miemarTaT - evro-
puli konvenciis me-14 muxlis Sinaarsidan gamomdinare. ganmcxade-
blebis saqmeSi xelisuflebis organoebma uari ganacxades SeTanxme-
bis gaformebaze, radgan ganmcxadebelma eklesiebma kumulaciurad 
ver daakmayofiles istoriuli da sxva raodenobrivi moTxovnebi, 
romlebic adgilobrivi samarTliT iyo dadgenili. Tumca, mTavrobam 
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analogiuri SeTanxmeba gaaforma sxva religiur gaerTianebebTan, rom-
lebic aseve ar akmayofilebdnen raodenobriv moTxovnebs. am SemTx-
vevebSi mTavrobam daadgina, rom isini alternatiul kriteriumebs ak-
mayofilebdnen, radgan “es eklesiebi evropuli kulturis istoriuli 
religiuri gaerTianebebi iyvnen”. mTavrobas ar ganumartavs, ratom ar 
akmayofilebdnen ganmcxadebeli eklesiebi am meore kriteriums. Sesa-
bamisad, evropulma sasamarTlom daaskvna, rom erovnuli samarTliT 
dadgenili kriteriumebi  Tanasworad ar gamoiyenes yvela religiur 
gaerTianebasTan mimarTebiT. 

am saqmis konvenciis me-12 oqmis Tanaxmad ganxilvisas evropulma sasamarT-
lom gaiTvaliswina saxelmwifosaTvis miniWebuli diskrecia - TviTonve 
gadaewyvita, daedo Tu ara SeTanxmeba ama Tu im religiur gaerTiane-
basTan da SeniSna, rom ganmcxadebelTa saCivari amasTan mimarTebiT ar 
Seexeboda “maTTvis erovnuli kanonmdeblobiT miniWebul uflebebs”. 
miuxedavad amisa, saCivari xvdeboda me-12 oqmis ganmartebiTi angariSiT 
dadgenil  mesame kategoriaSi, radgan exeboda savaraudo diskriminacias 
“sajaro organos mier diskreciuli uflebamosilebis ganxorcielebi-
sas”. evropulma sasamarTlom gaiTvaliswina misi gadawyvetileba me-14 
muxlis darRvevasTan dakavSirebiT, me-9 muxlTan erTobliobaSi, da 
daadgina, rom saWiro aRar iyo imave saCivris me-12 oqmis qveS ganxilva. 

ECtHR, Milanović v. Serbia 
(# 44614/07) 14 dekemberi, 2010

ganmcxadebeli - serbiaSi hare kriSnas religiuri gaerTianebis erT-
erTi lideri - ramdenjerme scemes Tavisi binis mimdebare terito-
riaze. man Tavdasxmis Sesaxeb policias Seatyobina da ganacxada, rom 
misi varaudiT, es Caidines ultramemarjvene eqstremistuli jgufis 
wevrebma. policiam dakiTxa mowmeebi da ramdenime potenciuri eWvmi-
tanili, magram Tavdamsxmelebi ver gamoavlina, verc im eqstremistul 
jgufze moagrova meti informacia, romelsac, savaraudod, Tavdamsxme-
lebi ganekuTvnebodnen. policiis erT-erT oqmSi naxsenebi iyo ganm-
cxadeblis yvelasTvis cnobili religiuri kuTvnileba da xazgasmuli 
gaxldaT “misi sakmaod ucnauri garegnuli gamometyveleba”. sxva oqmSi 
policielebma aRniSnes, rom ganmcxadebelma Tavdasxmebis gasajaroebi-
sas “xazi gausva” Tavis religiur kuTvnilebas, amitom ar gamoiricxebo-
da ganmcxadeblis mier TviTdazianebis versia. evropulma sasamarTlom 
aRniSna: rasobrivi motiviT Cadenil arasaTanado mopyrobis saqmeTa 
msgavsad, Zaladobrivi Tavdasxmebis gamoZiebisas saxelmwifo organoebs 
ekisrebaT damatebiTi valdebuleba - gadadgan yvela gonivruli nabiji 
religiuri motivebis gamosavlenad da imis dasadgenad, axlda Tu ara am 
movlenebs religiuri siZulvili an crurwmena, maSinac ki, roca arasa-
Tanado mopyroba Caidina kerZo pirma. ganmcxadeblis saqmeSi, romelSic 
navaraudevia, rom Tavdamsxmelebi erTi an ramdenime ultramemarjvene 
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organizaciiT marTuli eqstremistuli ideologiis mimdevarni iyvnen, 
miuRebeli iyo xelisuflebis organoebis mier gamoZiebis wlebis gan-
mavlobaSi gawelva - damnaSaveTa gamosavlenad da dasasjelad saWiro 
qmedebis ganxorcielebis gareSe. metic, policiis qmedebebiTa da maTi 
oqmebiT aSkara iyo, rom isini eWvqveS ayenebdnen ganmcxadeblis reli-
giasa da misi braldebebis namdvilobas. Sesabamisad, marTalia, xelisu-
flebis organoebma ganmcxadeblis mier miTiTebuli ramdenime sakiTxi 
Seiswavles masze TavdamsxmelTa religiur motivebTan dakavSirebiT, 
magram es nabijebi odnav meti iyo, vidre pro forma gamoZieba.

ECtHR, O‘Donoghue and Others v. the United Kingdom 
(#34848/07), 14 dekemberi, 2010

2005 wlidan, roca saimigracio kontrolqveS myof pirebs daqorwineba 
surT inglisis eklesiis gareT, maT unda mimarTon saxelmwifo mdivans 
nebarTvisTvis, romelic gaicema Tanxmobis sertifikatis formiT da 
amisTvis unda gadaixadon 295 funti(GBP). meore ganmcxadebels - did 
britaneTSi TavSesafris maZiebel nigeriis moqalaqes - daqorwineba un-
doda, magram ara inglisis eklesiaSi, radgan, rogorc TviTon, aseve 
misi sacole (pirveli ganmcxadebeli), romauli kaTolikuri eklesiis 
mrevlSi iyvnen. nebismier SemTxvevaSi, CrdiloeT irlandiaSi inglisis 
eklesia ar arsebobda. ganmcxadeblebma saxelmwifo mdivans mimarTes 
Tanxmobis sertifikatisaTvis da moiTxoves gadasaxadisagan gaTavisu-
fleba mwiri finansuri mdgomareobis gamo. maTi gancxadeba ar dakmayo-
filda. sabolood, ganmcxadeblebma Tanxmobis sertifikati miiRes 2008 
wlis ivlisSi, mas Semdeg, rac saWiro Tanxa megobrebis daxmarebiT Sea-
groves. evropulma sasamarTlom zemoxsenebuli sqema diskriminaciu-
lad miiCnia religiuri safuZvliT. ganmcxadeblebi, daaxloebiT, imave 
mdgomareobaSi imyofebodnen, rogorSic pirebi, romlebsac surdaT da 
SeeZloT inglisis eklesiaSi qorwineba. am ukanasknelT Tavisuflad 
SeeZloT jvris dawera, ganmcxadeblebs ki ar surdaT (maTi religi-
uri rwmenis gamo) da arc SeeZloT (CrdiloeT irlandiaSi cxovrebis 
gamo) daqorwineba. sabolood, maT qorwinebis nebarTva miiRes mxolod 
mas Semdeg, rac saxelmwifo mdivans Tanxmobis sertifikatisaTvis mima-
rTes da soliduri Tanxac gadaixades. Sesabamisad, mopyrobebs Soris 
iyo aSkara gansxvaveba, ris gasamarTlebladac aranairi obieqturi an 
gonivruli mizezi ar wamoyenebula. 
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4.10  socialuri warmoSoba, dabadeba da  

qonebrivi mdgomareoba

[saxelmZRvanelos 122-e gverdi]

CJEU, Zoi Chatzi v. Ipourgos Ikonomikon 
saqme C 149/10, 16 seqtemberi, 2010

saberZneTis sasamarTloebma pirveladad mimarTes CJEU-s, ganemarta 
sabWos direqtiva 96/34/EC mSobelTa dekretuli Svebulebis CarCo Se-
Tanxmebaze da evropis kavSiris qartia ZiriTad uflebaTa Sesaxeb. es 
mimarTva ganxorcielda Sidasaxelmwifoebrivi samarTalwarmoebisas - 
saqmeze q-n Canzisa (tyupebis deda) da mis damqiravebel ipourgos ikono-
mikons (saberZneTis finansTa saministro) Soris. tyupebis dabadebis 
Semdeg q-n Canzis misces 9-Tviani anazRaurebadi dekretuli Svebuleba, 
magram uari uTxres meore saSvebulebo vadaze. CJEU-s unda emsjela - 
tyupebis SemTxvevaSi mxolod erTi dekretuli Svebulebis gacema iyo 
Tu ara diskriminaciuli dabadebis safuZvelze da ewinaaRmdegeboda 
Tu ara qartiis 21-e muxls. Tu es diskriminaciuli ar iyo, mas moeTxo-
va, damatebiT ganemarta - direqtivis me-2(1) muxlis Tanaxmad, termini 
“dabadeba” gulisxmobda Tu ara imas, rom ori sicocxlis dabadebis 
SemTxvevaSi Cndeboda ufleba dekretuli Svebulebis or vadaze. Tu ar 
gulisxmobda, maSin  CJEU-s eTxova, daedasturebina, rom dekretuli 
Svebuleba gaicemoda erTi vadiT, miuxedavad imisa, ramdeni bavSvi gaC-
ndeboda, da amgvari qmedeba ar ewinaaRmdegeboda qartias.

CJEU-m ganacxada, rom CarCo SeTanxmebaSi gaTvaliswinebuli uflebebi 
eniWebaT mSoblebs muSa-mosamsaxureTa funqciebiT, raTa maT SeZlon 
mSoblisa da samsaxurebrivi pasuxismgeblobebis SeTavseba. arc CarCo 
SeTanxmeba da arc qartia dekretul Svebulebaze uflebas - bavSvisT-
vis - ar moiazrebs. Sesabamisad, dabadebis safuZveliT diskriminacia ar 
momxdara, roca tyupebis dabadebis SemTxvevaSi dekretuli Svebuleba 
gaica erTi vadiT. CJEU-m damatebiT daadgina, rom CarCo SeTanxmeba img-
varad ver ganimarteba, yvela dabadebuli bavSvisTvis, avtomaturad, sx-
vadasxva dekretul Svebulebas gulisxmobdes. aRiarebulia, rom CarCo 
SeTanxmeba minimalur moTxovnebs awesebs da evrokavSiris wevr saxelm-
wifoebs SeuZliaT am wesebis daxvewa, roca maT surT, mSoblebs dekre-
tuli Svebuleba sam Tveze meti vadiT miscen. Tumca, CJEU-m aRniSna, 
rom evrokavSiris wevr saxelmwifoTa kanonmdeblebma CarCo SeTanxmebis 
Sesatyvisi Sida RonisZiebebis miRebisas unda gaiTvaliswinon Tanaswori 
mopyrobis principi da uzrunvelyon, rom tyupebis mSoblebma TavianTi 
saWiroebebis Sesabamisi mopyrobiT isargeblon.
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4.12  “sxva niSani”

[saxelmZRvanelos 125-e gverdi]

ECtHR, Kiyutin v. Russia 
(# 2700/10) 10 marti, 2011

ganmcxadebeli - uzbekeTis moqalaqe - 2003 wels Cavida ruseTSi da 
iqorwina ruseTis moqalaqeze, romelTanac SeeZina qaliSvili. miuxe-
davad amisa, mas rezidentobis nebarTvaze uari uTxres im safuZvliT, 
rom  testirebisas aiv dadebiTi pasuxi aCvena. evropulma sasamarTlom 
manamde ganxilul saqmeebSi daadgina, rom SezRuduli fizikuri Sesa-
Zleblobebi da janmrTelobis sxvadasxva garTuleba evropuli konven-
ciis me-14 muxlis farglebSi xvdeboda da es midgoma saerTaSoriso 
sazogadoebis Sexedulebebs Seesabameboda. amgvarad, termini “sxva ni-
Sani” moicavda adamianebis gansxvavebas janmrTelobis statusis gamo, 
aiv infeqciis CaTvliT, da am SemTxvevaSi gamoiyeneboda konvenciis me-
14 muxli, me-8 muxlTan erTobliobaSi. ganmcxadebeli im pirebis msgavs 
situaciaSi imyofeboda, romlebic ruseTSi ojaxis mizeziT iTxovdnen 
rezidentobis nebarTvas, magram mas sxvagvarad moepyrnen aiv dadebiTi 
statusis gamo. am sferoSi saxelmwifoTa Sefasebis farglebi  viwroa, 
radgan aiv infeqciis mqone pirebi gansakuTrebiT mowyvlad jgufs mie-
kuTvnebian, warsulSi bevrjer yofilan diskriminaciis msxverplni da 
ar arsebobda evropuli konsensusi maTTvis rezidentobis nebarTvis 
gaucemlobaze. marTalia, jandacvis eqspertebi da saerTaSoriso or-
ganoebi aRiareben, rom gansaxilveli RonisZiebis legitimuri mizani 
sazogadoebis janmrTelobis dacvaa, magram isini Tanxmdebian, rom 
aiv dadebiTi adamianebis gadaadgilebaze SezRudvebis daweseba ver 
gamarTldeba sazogadoebrivi jandacvis mizezebiT. amgvari SezRudveb-
is daweseba SesaZloa efeqtiani iyos mokle inkubaciuri periodis mqone 
maRali kontagiozobis daavadebaTa SemTxvevaSi - rogoricaa, qolera an 
yviTeli cxeleba - magram aiv dadebiTi piris ubralod yofna qveynis 
teritoriaze sazogadoebis janmrTelobas safrTxes ar uqmnis. aiv in-
feqcia SemTxveviT ar vrceldeba, igi ufro konkretuli qcevis/qmedeb-
is gziT gadadis da es meTodebi igivea am piris qveyanaSi darCenis xan-
grZlivobisa da misi moqalaqeobis miuxedavad. metic, aiv infeqciasTan 
dakavSirebuli gadaadgilebis SezRudvebi dawesebuli ar iyo turis-
tebsa da moklevadian stumrebze an ruseTis moqalaqeebze, romlebic 
sxva qveynebidan brundebodnen, Tumca, ar arsebobda garantia, rom maTi 
qmedebebi ufro usafrTxo iqneboda, vidre ruseTSi mcxovrebi migrant-
ebisa. garda amisa,  SesaZloa obieqturad gamarTlebuli yofiliyo gan-
sxvavebuli mopyroba aiv dadebiT grZelvadian mcxovrebTa da mokleva-
dian stumarTa mimarT - im safrTxiT, rom pirveli maTgani saxelmwifo 
dafinansebis jandacvis sistemas damatebiT tvirTad daawveboda, Tumca, 
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es argumenti ar gamoiyeneboda ruseTis SemTxvevaSi. ruseTSi am qveynis 
moqalaqeobis armqone pirebs aranairi ufleba ar aqvT ufaso samedici-
no servisebze, garda gadaudebeli daxmarebisa. evropuli sasamarTlo 
damatebiT SeaSfoTa am RonisZiebis blanketurma da gaugebarma bunebam. 
ucxo qveynis moqalaqeTa - romlebsac aiv dadebiTi infeqcia hqondaT 
- deportaciis debulebebi ar iZleoda saSualebas, TiToeuli saqme in-
dividualurad Sefasebuliyo. ganmcxadeblis saqmeSi adgilobrivma or-
ganoebma misi gancxadeba uaryves swored am sakanonmdeblo debulebebze 
dayrdnobiT, ganmcxadeblis janmrTelobis mdgomareobisa da ruseTSi 
ojaxuri kavSirebis gauTvaliswineblad. am garemoebebidan gamomdinare, 
evropulma sasamarTlom daadgina, rom ganmcxadebeli gaxda diskrimi-
naciis msxverpli misi janmrTelobis statusis gamo.

5.2 mtkicebis tvirTis gaziareba

[saxelmZRvanelos 130-e gverdi]

CJEU, Patrick Kelly v. National University of Ireland  
(University College, Dublin) 

saqme C 104/10, 21 ivlisi, 2011

batonma kelim ganacxadi Seitana profesiul programaze dublinis 
sauniversiteto kolejSi(UCD), magram igi ar miiRes. batoni keli dar-
wmunebuli iyo, rom treningze ar dauSves seqsualuri diskriminaci-
is gamo da moiTxova misi konkurentebis vinaobis gamJRavneba. UCD-m 
redaqtirebuli versia gaavrcela. irlandiis sasamarTlos mimarTva 
CJEU-sadmi exeboda sabWos direqtivas 97/80/EC seqsualuri safuZvliT 
diskriminaciis saqmeebSi mtkicebis tvirTis Sesaxeb; sabWos direqtivas 
76/207/EEC qalTa da mamakacTa mimarT Tanaswori mopyrobis principis 
danergvis Sesaxeb - dasaqmebaze, profesiul treningebsa da dawinau-
rebis SesaZleblobebze, aseve, samuSao pirobebis xelmisawvdomobaze 
(“direqtiva Tanaswori mopyrobis Sesaxeb); da direqtivas 2002/73/EC, 
romelmac Sesworebebi Seitana sabWos direqtivaSi 76/207/EEC. irlandiis 
sasamarTloebma ikiTxes: (i) hqonda Tu ara baton kelis ufleba doku-
mentis sruli versia enaxa, raTa prima facie saqme Camoeyalibebina sabWos 
direqtivebis 76/207/EEC, 97/80/EC da 2002/73/EC debulebaTa Tanaxmad; da (ii) 
am uflebaze axdenda Tu ara gavlenas erovnuli an evrokavSiris samar-
Tali konfidencialobasTan dakavSirebiT.

CJEU-m daadgina, rom arc sabWos direqtiva 76/207/EEC da arc direqtiva 
Tanaswori mopyrobis Sesaxeb ar aniWebda uflebas profesiuli trenin-
gis kandidats, enaxa informacia sxva kandidatTa kvalifikaciis Sesaxeb 
- im eWvze dayrdnobiT, rom saqme hqonda diskriminaciasTan. infor-
maciis gamJRavneba eqvemdebareboda evrokavSiris wesebs personalur 
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monacemTa konfidencialobis Sesaxeb. Tumca, erovnuli sasamarTlos 
prerogativa iyo, calkeul saqmeebSi TviTonve gadaewyvita - moiTxovda 
Tu ara sabWos direqtiva 97/80/EC amgvari informaciis gacemas. 

5.3  statistikisa da sxva sainformacio 

monacemebis roli

[saxelmZRvanelos 135-e gverdi]

CJEU, Waltraud Brachner v.  
Pensionsversicherungsanstalt 

saqme C 123/10, 20 oqtomberi, 2011

avstriis sasamarTloebis es pirveladi mimarTva exeboda saxelmwifo sa-
pensio sqemaSi diskriminaciis sakiTxs, romelic unda ganxiluliyo sab-
Wos direqtivis 79/7/EEC me-4(1) muxlis fonze, socialuri usafrTxoebis 
sakiTxebSi mamakacTa da qalTa Tanaswori mopyrobis principis pro-
gresuli aRsrulebis Sesaxeb. aRniSnuli sqema efuZneboda specialur 
erTjerad zrdas, avstriaSi pensiebis msyidvelobiTi unaris SenarCu-
nebis mizniT. zrda exeboda yvelas, visi Semosavalic dadgenil minimums 
ar aRemateboda. Tumca, pensia ar izrdeboda, Tu piri meuRlesTan er-
Tad cxovrobda da maTi saerTo Semosavali dadgenil minimums scde-
boda. CJEU-s mimarTes Sidasaxelmwifoebrivi samarTalwarmoebisas q-n 
braCnersa - romelic sakompensacio danamats ar iRebda, radgan misi 
pensia da meuRlis Semosavali erTad aRemateboda dadgenil minimums - 
da avstriis sapensio dazRvevis ofiss Soris. 

CJEU-m daaskvna, rom gansaxilveli sqema pirdapir diskriminaciuli 
ar iyo, radgan Tanabrad gamoiyeneboda yvela pensioneris mimarT, 
maTi sqesis miuxedavad. Tumca, sasamarTlosadmi mimarTvamde warmoe-
bul statistikur monacemTa Tanaxmad, pensionerTa umravlesoba, vinc 
dadgenil minimums iRebda, iyvnen qalebi (57% qalebi da 25% mamakacebi), 
radgan sapensio sqema efuZneboda Senatanebs, avstriaSi ki qalebi ufro 
naklebi wlebis ganmavlobaSi muSaobdnen, vidre mamakacebi. Sedegad, min-
imaluri Semosavlis mqone qalTa 82%-s pensia ar gaezarda Semosavlebis 
wesis gamo. am wess daeqvemdebara mamakacTa mxolod 58%. Sesabamisad, 
erovnuli sasamarTlos gadawyvetileba gamarTlebuli iqneboda, Tu igi 
daadgenda, rom ukanono iyo erovnuli sakanonmdeblo norma, romlis 
gamoc gacilebiT meti pensioneri qali rCeboda erTjeradi sapensio 
danamatis gareSe, vidre mamakaci. Sesabamisad, is iyo diskriminaciuli 
qalTa mimarT. 
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wyaroebi vebmisamarTebi272 

evropis sabWos vebgverdi -  
adamianis uflebaTa swavleba 
samarTalmcodneTaTvis

www.coehelp.org/

Equinet, ‘Dynamic Interpretation: European 
Anti-Discrimination Law in Practice’  
dinamikuri interpretacia: dis-
kriminaciis akrZalvis evropuli 
samarTali praqtikaSi), tomebi I-IV

www.equineteurope.org/
equinetpublications.html

diskriminaciis akrZalvis sfero-
Si samarTlis eqspertTa  
evropuli qselis vebgverZze ‘New 
Report’

www.non-discrimination.net/news

Grgić, Mataga, Longar and Vilfan, The right 
to property under the ECHR  
(sakuTrebis ufleba evropuli 
konvenciis mixedviT),  
Human Rights Handbook, No 10, 2007

www.coehelp.org/mod/resource/ 
view.php?inpopup=true&id=2123

adamianis uflebaTa da 
ZiriTad TavisuflebaTa 
dacvis evropuli konvenciis 
me-12 oqmi (ETS No. 177), 
ganmartebiTi angariSi, § 22

http://conventions.coe.int/Treaty/en/
Reports/Html/177.htm

eleqtronuli wyaroebi
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wyaroebi vebmisamarTebi272 

Kilkelly, The Right to Respect for Private 
and Family Life (piradi da ojaxuri 
cxovrebis pativiscemis ufleba), 
 Human Rights Handbooks, No. 1, 2001

www.coehelp.org/mod/resource/ 
view.php?inpopup=true&id=1636

Equinet, Combating Discrimination in Goods 
and Services (diskriminaciis aRmofx-
vra saqonelsa da servisebSi)

www.equineteurope.org/68.html

‘ioguakartas principebi adamianis 
uflebaTa saerTaSoriso samarT-
lis gamoyenebis Sesaxeb, seqsu-
aluri orientaciisa da genderu-
li identobis mimarT’

www.yogyakartaprinciples.org/principles_
en.htm

FRA InfoPortal http://infoportal.fra.europa.eu

FRA report on The impact of the Racial Equal-
ity Directive. Views of trade unions and em-
ployers in the European Union(rasobrivi 
Tanasworobis direqtivis gavlena. 
evropis kavSirSi profesiuli kav-
Sirebisa da damsaqmeblebis mosaz-
rebebi)

http://fra.europa.eu/fraWebsite/research/
publications/publications_per_year/pub_
racial_equal_directive_en.htm

praqtikuli savarjiSo 15 - boSa 
mamakacis dakaveba, winaswari pa-
timroba da arasaTanado mopyroba 

www.coehelp.org/course/ 
view.php?id=18&topic=1

Murdoch, Freedom of Thought, Conscience 
and Religion (azris, sindisisa da re-
ligiis Tavisufleba), Human Rights 
Handbooks, No. 2, 2007

www.coehelp.org/mod/resource/view.
php?inpopup=true&id=2122

evropis sabWos saxelmZRvaneloe-
bi adamianis uflebaTa Sesaxeb

www.coehelp.org/course/ 
view.php?id=54

diskriminaciis aRmofxvra: tren-
ingis saxelmZRvanelo 

http://ec.europa.eu/social/main.jsp?catId=4
27&langId=en&moreDocuments=yes 
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miTiTeba citirebis Sesaxeb

zemoaRniSnuli precedentebi mkiTxvels awvdis yovlismomcvel infor-
macias, rac maT SesaZleblobas miscems, Sesabamisi saqmeebis sruli ver-
siebi moiZion. es SesaZloa aucilebeli iyos, Tu mkiTxveli moindo-
mebs Rrmad Cawvdes Sesabamisi sasamarTlos msjelobasa da dasabuTebas, 
romelic am gadawyvetilebis gamotanisas ganaviTara. 

saqmeTa umravlesoba, romlebic moyvanilia winamdebare gamocemaSi, 
gamotanilia evropis marTlmsajulebis an adamianis uflebaTa sasamarT-
los mier; amgvarad, isini diskusiis amosavali wertilia. Tumca, analo-
giuri teqnikis gamoyeneba SesaZlebelia, roca msjeloba erovnuli 
sasamarTloebis precedentebs exeba.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis 
mosaZebnad, mkiTxveli unda ewvios evropuli sasamarTlos HUDOC-is 
gverds, romlidanac ufasodaa xelmisawvdomi evropuli sasamarTlos 
precedentuli gadawyvetilebebi: http://www.echr.coe.int/ECHR/EN/Header/Case-
Law/Hudoc/Hudoc+database/. HUDOC-is portals momxmarebelTaTvis martivi 
sistema aqvs, saidanac iolad SeiZleba evropuli sasamarTlos nebismie-
ri gadawyvetilebis moZebna. saWiro saqmis moZebnis yvelaze martivi 
gzaa saZiebo xazSi - “ganacxadis nomeri” -  ganacxadis nomris Seyvana.

ECJ-s precedentuli samarTlis mosaZebnad, msurveli unda ewvios CU-
RIA-s saZiebo sistemas, romlidanac ufasodaa xelmisawvdomi marTlmsa-
julebis sasamarTlos precedentuli gadawyvetilebebi: http://curia.europa.
eu/jurisp/cgi-bin/form.pl?lang=en. CURIA-s saZiebo sistema momxmarebelTa mier 
martivad gamosayenebelia, igi SesaZlebels xdis - dainteresebulma pi-
rma iolad ipovos nebismieri precedentuli gadawyvetileba. saWiro 
saqmis moZebnis yvelaze martivi gzaa saqmis nomris Seyvana saZiebo xazSi 
- “saqmis nomeri”.

alternativis saxiT, orive saZiebo sistema (an romelime saZiebo sis-



tema, romelsac dainteresebuli piri iyenebs) momxmarebels SesaZleblobas 
aZlevs, rom saqme TariRiT moiZios. am saSualebiT saqmeTa moZiebis gasamar-
tiveblad, winamdebare saxelmZRvaneloSi moyvanil yvela saqmes miwerili aqvs 
miRebis TariRi.


