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5.4.2. Statistics

In order to be able to substantiate a claim of
discrimination the claimant must prove that they
have received less favourable treatment than other
individuals in a comparable situation. However, this
information may sometimes be difficult to obtain.?
For instance in order to prove a claim of direct
discrimination in the context of pay a claimant will
need access to evidence that they are receiving less
pay than colleagues in similar posts with similar
levels of experience or qualifications. However, this
information is not always readily available. In order to
prove indirect discrimination it is necessary to show
that a uniform (that is, apparently ‘neutral’) rule or
practice has a disproportionately negative impact

on a particular group of persons characterised by,

for instance, their racial or ethnic origin. In certain
situations this requires the production of statistical
data. For instance, it may be shown that a service
provider, who refuses to offer a service in a particular
neighbourhood, is in fact committing indirect
discrimination on production of evidence that this
area is populated predominantly by members of an
ethnic minority. Statistical data has been accepted

as evidence capable of giving rise to a presumption
of discrimination by the CJEU and the ECtHR and its
use is well established in the United Kingdom and
the Netherlands.?*® However, this practice remains
uncommon in many Member States, since data
which might be of assistance is not actually collected
- the reasons for which are discussed below.

More than a third of Member States appear to
allow ‘situation testing’ to be used in order to prove
the existence of discrimination, subject to certain
criteria (Belgium, Bulgaria, the Czech Republic,
Finland, France, Hungary, Latvia, the Netherlands,
Sweden and the United Kingdom).?*” ‘Situation
testing’ has been conducted by some equality
bodies and NGOs and involves using both members
of the majority population and minority groups
who may try to access a particular service, such as
entry to a restaurant or bar. Similarly, it may involve
sending out job applications from candidates with

245 On statistical evidence see also: FRA (2010) The Racial Equality
Directive: application and challenges, Luxembourg: Publications
Office.

246 See, for example, CJEU, Joined Cases C-4/02 and C-5/02
Hilde Schénheit v. Stadt Frankfurt am Main and Silvia Becker v.

Land Hessen, [2003] ECR [-12575; ECtHR, D.H. and Others v.

The Czech Republic (GC) No. 57325/00, 13 November 2007.

In the United Kingdom, the use of statistics is a well-

established means of proof in racial and ethnic discrimination
cases: see, for example, West Midlands Passenger Transport
Executive v. Singh (1988) IRLR 186. In the Netherlands,

the Commission for Equal Treatment uses statistical evidence

in individual cases, often in order to establish indirect discrimination:
the Netherlands/CGB, Case No. 2004-15, 1 March 2004.

247 Rorive, I. (2009) Proving discrimination cases - the role of situation
testing, Sweden/Brussels: Centre for Equal Rights, Migration Policy
Group, p. 56.

identical qualifications and employment histories
but with names identified both with the majority
population and ethnic minorities. Where evidence
is collected that members of the minority group
are systematically treated less favourably without
objective justification this has been accepted as
proof of discriminatory treatment by the courts.

5.5. Execution of judgments

Failure to execute or enforce judgments - that is,
the carrying out of a final judgment in order to
ensure that obligations actually are imposed or
fulfilled in practice - constitutes a further obstacle
to access to justice. Non-execution or delayed
execution of final judicial decisions which grant
financial or other forms of compensation to an
individual, may thus restrict rights protected in

such decisions and hence undermine the right to
adequate redress and effective judicial protection.?®

The ECtHR and the UN HRC have made clear in

their jurisprudence that failure to execute a final
judgment?* in itself will amount to the breach of

a right to an effective remedy. Clearly, the right to
an effective remedy relies not only on removing
barriers to access justice, but also on the execution
of any findings and orders of the national authorities
in order to put the ruling into practice.?

248The lack of execution of a court decision is also of relevance
in determining whether proceedings have been reasonable in
length, see Section 3.1.3.

249 The judgment becomes final only after the appeals process
is exhausted or waived. Where a possibility of appeal does
exist (note that there is no a general right of appeal in civil
cases: ECtHR, Ekbatani v. Sweden, No. 10563/83, 26 May 1988,
paragraphs 23-33 or Protocol No. 7 to the ECHR (ETS 117) only
guarantees a right of appeal in criminal trials), it is not necessary
for each stage of the proceedings to conform to the requirements
of Article 6 ECHR. Rather the assessment of whether Article 6
requirements have been complied with should be based on the
totality of proceedings. Once the judgment becomes final, the
principle of res judicata begins to apply. Res judicata is the principle
of the finality of legal proceedings, which requires that a particular
decision be regarded as final and irrevocable once all available
proceedings or remedies have been exhausted or the time limits
for these have been allowed to expire. While it is possible for
higher courts to conduct a review of final proceedings this should
be limited in purpose to correcting judicial errors or miscarriages
of justice, but not to obtain a rehearing or a fresh determination
of the case Thus where courts are permitted to re-hear a
particular dispute on its merits once a judgment is finalised
this will conflict with the right to an effective remedy, since a
vindicated party will not dispose of the certainty and security of
a final decision. See, for instance, ECtHR, Brumarescu v Romania,
No. 28342/95, 28 October 1999, paragraph 61, or ECtHR,
Driza v. Albania, No. 33771/02, 13 November 2007, paragraph 64.

250 ECtHR, latridis v. Greece, No. 31107/96, 25 March 1999,
paragraph 66; ECtHR, Karahalios v. Greece, No. 62503/00,
11 December 2003, paragraph 23; ECtHR, Scordino v. Italy,
No. 36813/97, 29 March 2006, paragraph 198. See as well
UN HRC, Czernin v. Czech Republic, Communication No. 823/1998,
4 December 1996, paragraph 7.5.
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5.6. Summary

The preceding sections of Chapter 5 analysed, in

a comparative way, several aspects of the right

to an effective remedy, namely nature of redress
(section 5.1), level of financial compensation
(section 5.2), rules relating to the payment of legal
costs (section 5.3), and finally, execution of final
judgments awarding victims financial compensation
or other types of satisfaction (section 5.4).

According to the relevant research findings

(section 5.1), in all 27 EU Member States, financial
compensation is the primary means of compensating
victims of discrimination. Such financial compensation
is supplemented by other non-financial forms of
reparation (e.g. requests for reinstatement to a
previous position or an order that specific action be
taken to relieve the injured party or a discriminatory
contractual clause be nullified) in the majority of

EU Member States (19). The award of punitive damages
is only provided for in two EU Member States.

As for the amount of financial compensation
commonly awarded by domestic courts, the relevant
research findings (section 5.2) showed that this
depends heavily on the national context, national

standard of living in particular. It can be concluded that
in the majority of EU Member States that provided
relevant statistical data, the average amount of
financial compensation ranges from €2,000 to €5,000.

In the non-discrimination proceedings, national
courts of 22 EU Member States apply a ‘loser pays’
rule (section 5.3). Yet, in order not to discourage
victims of discrimination with well-founded claims,
domestic judges in most of the EU Member States
can derogate from this rule, granting an exemption
on the basis of the principle of equity and justice.

The ‘sharing’ of the burden of proof between

the parties in the context of non-discrimination

law is of particular importance in this area of law
given the difficulties involved in proving a case of
discrimination. Experience in various Member States
likewise shows that statistics and discrimination
testing may be very useful tools in providing
evidence of discriminatory practice (section 5.4).

But for two EU Member States, there are no major
problems with execution of final judgments
(section 5.5).
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