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Executive summary 
[1]. This report examines how persons with a mental disorder – whether permanent (persons with 

a mental/intellectual disability) or temporary (persons with a mental illness) – are protected 
under EU and international human rights law. It takes stock of the existing safeguards under 
Council of Europe instruments (particularly the European Convention of Human Rights 
(ECHR), but also the Convention on Human Rights and Biomedicine and the standards 
developed by thhe European Committee for the Prevention of Torture) and under UN 
instruments (particularly the International Covenant on Civil and Political Rights and the 
Convention against Torture), as well as under existing and soon to be adopted EU legislation, 
and it examines the changes that will result from the Convention on the Rights of Persons 
with Disabilities (CRPD) adopted by UN General Assembly resolution 61/106 of 13 
December 2006, to which the EU should become a party.  

[2]. The report contains five sections in addition to this Executive Summary. Section II clarifies 
the terminology that is used. Section III examines the present situation of EU law and 
discusses, in that context, the implications of the EU joining the Convention on the Rights of 
Persons with Disabilities, focusing particularly on the need to review the existing internal 
market legislation and on the possible mainstreaming of the accessibility requirement imposed 
under the CRPD. Section IV examines the rights of persons with a mental disability or with a 
mental illness in international human rights law, including under the ECHR. 

[3]. Persons with a mental disorder should enjoy all their civil and political rights without 
discrimination, and they should not be deprived of the enjoyment of these rights simply 
because of the mental disorder. The report nevertheless seeks to highlight the extent to which 
a number of civil and political rights have been interpreted in ways that take into account the 
specific needs of persons with disabilities, and those in particular of persons with a mental 
disorder ; or that seek to protect them in situations of vulnerability. Among the rights 
examined are the right to life, the right to be free from cruel, inhuman or degrading treatment, 
the right to respect for private life – both of which are relevant in the context of interventions 
in the area of health, but also have implications far beyond that domain –, the right to freedom 
from exploitation, the right to liberty and security, the right to a fair trial, the right to have 
children and to maintain parental rights, the right to property, and the right to vote. The 
examination of these rights is based on the case-law of international or regional human rights 
courts or expert bodies. It focuses on the areas where the most frequent violations of the rights 
of persons with mental disabilities occur, in particular in the context of institutionalisation in 
psychiatric hospitals or in the exercise of parental rights.  

[4]. Two specific issues were considered to warrant a more detailed treatment, however. The first 
is that of involuntary placement and involuntary treatment, which is examined in section IV. 
As regards involuntary placement, the main norms are contained in Article 5 ECHR. In the 
interpretation given to it by the European Court of Human Rights, this provides that for the 
deprivation of liberty of the person with a mental disorder to be authorized, a number of 
conditions are imposed : (a) The decision of placement should be taken by an authority legally 
vested with competence to place a person in a psychiatric hospital or other establishment, and 
the decision must be founded on a conclusively proven state of mental disorder, unless there 
are urgent circumstances : it is not sufficient that the authority be presented with a request for 
placement of a person suffering from a mental disorder, rather it must be examined whether 
there are compelling reasons, related to the health of the person concerned or to the rights or 
interests of others, justifying the placement. (b) The procedure leading to the placement 
decision should ensure that the person concerned has an opportunity to be heard, if necessary 
through a representative. (c) The detention should not be prolonged beyond what is justified 
by the mental health of the person subjected to the placement measure. (d) The regime of the 
condition should correspond to its therapeutic purpose. (e) At all times, judicial review should 
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be available in order to assess the continued lawfulness of the detention. However, the 
discussion in section IV goes beyond a restatement of these norms, based on the case-law of 
the European Court of Human Rights. It examines Council of Europe Recommendation 
(2004)10 of the Committee of Ministers to member states concerning the protection of the 
human rights and dignity of persons with mental disorder, and it tests the principles put 
forward in the recommendation against the move towards de-institutionalisation and 
community care outside specialized psychiatric establishments. 

[5]. The issue of involuntary treatment is even more delicate and complex. Art. 7 of the 
Convention on Human Rights and Biomedicine (Oviedo Convention) provides that ‘Subject 
to protective conditions prescribed by law, including supervisory, control and appeal 
procedures, a person who has a mental disorder of a serious nature may be subjected, without 
his or her consent, to an intervention aimed at treating his or her mental disorder only where, 
without such treatment, serious harm is likely to result to his or her health’. But other 
instruments or expert opinions seem to allow for the possibility of involuntary treatment not 
only where the health of the person concerned is at stake, but also where the rights or interests 
of others could be put at risk as a result of a lack of intervention. The report maps the debate, 
which is bound to develop further particularly in the context of the discussion, within the 
Council of Europe, of an Optional Protocol to the Convention on Human Rights and 
Biomedicine, currently under review by the Council of Europe’s Steering Committee on 
Human Rights (CDDH).  

[6]. Section VI finally examines the issue of restrictions to the legal capacity of persons with 
intellectual disabilities or a mental illness, and of the representation of those persons through 
the appointment of a guardian. Article 12 CRPD provides that the Parties to this instrument 
‘shall recognize that persons with disabilities enjoy legal capacity on an equal basis with 
others in all aspects of life’ (para. 2), and that they ‘shall take appropriate measures to provide 
access by persons with disabilities to the support they may require in exercising their legal 
capacity’ (para. 3). Yet, there are situations where restrictions to the legal capacity may be 
justified, in which case the crucial question becomes how the guardian is appointed, which 
control mechanisms will be put in place to ensure that he or she fulfils adequately his or her 
duty, and which safeguards will exist for the benefit of the person whose capacity has been 
limited. The limitation of the legal capacity of a person raises questions under Articles 6 (right 
of access to a court and fair trial) and 8 (right to respect for private life) of the European 
Convention on Human Rights. The Council of Europe Recommendation R(99)4 of the 
Committee of Ministers to member states on principles concerning the legal protection of 
incapable adults also seeks to provide guidance to States in this area. The report examines the 
implications of these instruments. It explores in greater detail three issues, on the basis on the 
case-law of the European Court of Human Rights : (1) which requirements follow from 
Article 6(1) ECHR, to the extent that this provision is applicable to procedures through which 
the legal capacity of persons is being restricted ; (2) which safeguards should exist, including 
remedies for the person concerned, where a guardian has indeed been appointed, but does not 
act in accordance with what the person placed under guardianship considers to be in his or her 
best interest ; and (3) once a guardian is appointed, which limitations can be imposed on his 
or her ability to effectively represent the person placed under guardianship, particularly when 
such limitations make it difficult or impossible for that person to exercise his/her rights, in 
particular to access to a court.  

1. Definitions 
[7]. In this study, the notion of ‘intellectual (or mental) impairment’ refers to a significantly 

reduced ability to understand new or complex information, to learn new skills, or to cope 
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independently.1  ‘Persons with intellectual (or mental) disabilities’ in turn refers to those 
who have long-term mental or intellectual impairments which in interaction with various 
barriers may hinder their full and effective participation in society on an equal basis with 
others.2 The notion of ‘intellectual impairment’ is more narrow that that of ‘mental 
disorder’. ‘Mental disorder’ is a broader notion that includes, in addition to intellectual 
impairment, ‘mental illness’. The distinction between ‘mental illness’ and ‘intellectual (or 
mental) impairment’ is vital. People with mental illnesses are patients, who may have to be 
treated, for instance through medication or psychotherapy. People with intellectual or mental 
impairment have life-long development needs, and what they require is that the environment 
be adapted to their condition.  

[8]. The terminology proposed is consistent with the distinction that is often proposed between 
impairments (or disabilities) that are permanent and illnesses (including mental illnesses) 
that are periodic.3 It is also consistent with the case-law of the European Court of Justice 
which, in its interpretation of the Employment Equality Directive (2000/78), understands the 
concept of ‘disability’ as referring to ‘a limitation which results in particular from physical, 
mental or psychological impairments and which hinders the participation of the person 
concerned in professional life’.4 The Court explicitly distinguished the ‘disability’ from 
‘sickness’, implying that short-term or temporary illnesses impairing judgment are not to be 
considered as an ‘impairment’ which, in certain environments, leads to an ‘intellectual 
disability’.  

[9]. It should be acknowledged at the same time that this frontier between short-term and 
temporary ‘mental illness’ and long-term or permanent ‘intellectual (or mental) impairment’ 
may be difficult to draw, since ‘there are progressive diseases entailing serious and long-
lasting losses of function which impede the functioning of the patients so badly that they do 
not differ significantly in society from ‘permanently’ disabled people’.5 

2. Anti-discrimination 

2.1. Incorporation of United Nations standards 
[10]. The Court of Justice of the EU already takes into account the International Covenant on 

Civil and Political Rights (ICCPR) and the Convention on the Rights of the Child (CRC) in 

                                                      
1  This definition is adapted from the Learning about Intellectual Disabilities and Health website of St George’s University 

of London and Down’s Syndrome Association : http://www.intellectualdisability.info/home/what_is.htm (6 November 
2009). It departs from this definition in two respects, however. First, the notion of intellectual impairment in this report 
will not be limited to an impairment which started before adulthood, with a lasting effect on development, as suggested 
by the definition offered by the Learning about Intellectual Disabilities and Health website. Second, reference is made 
to the ‘impairment’, rather than to the ‘disability’, since the disability can only be seen in relation to a particular 
environment (social barriers that lead an impairment to be ‘disabling’). 

2  This definition is adapted from Article 1, al. 2 of the Convention on the Rights of Persons with Disabilities. 
3  See: http://www.mhe-

sme.org/assets/files/publications/reports/The%20Differences%20between%20Mental%20Illness%20and%20Intellectual
%20Disability.pdf  (6 November 2009). See also the “Note on Language and Terminology” in BARTLETT, LEWIS, 
THOROLD, Mental Disability and the European Convention on Human Rights, Martinus Nijhoff Publishers, 2007, pp. 
xlvii f. 

4  ECJ (Grand Chamber), 11 July 2006, C-13/05, Sonia Chacón Navas v Eurest Colectividades SA. 
5  See the Opinion of AG Geelgoed in ECJ (Grand Chamber), 11 July 2006, C-13/05, Sonia Chacón Navas v Eurest 

Colectividades SA, para. 63. The WHO Resource Book on Mental Health, Human Rights and Legislation (2005) 
(available at: http://www.who.int/mental_health/policy/resource_book_MHLeg.pdf (6 November 2009)) also notes: 
‘Persons who have recovered from a mental disorder may continue to have disabilities and many persons with ongoing 
mental disorder will also have disability due to the disorder’ (p. 23).  

http://www.intellectualdisability.info/home/what_is.htm
http://www.mhe-sme.org/assets/files/publications/reports/The%20Differences%20between%20Mental%20Illness%20and%20Intellectual%20Disability.pdf
http://www.mhe-sme.org/assets/files/publications/reports/The%20Differences%20between%20Mental%20Illness%20and%20Intellectual%20Disability.pdf
http://www.mhe-sme.org/assets/files/publications/reports/The%20Differences%20between%20Mental%20Illness%20and%20Intellectual%20Disability.pdf
http://www.who.int/mental_health/policy/resource_book_MHLeg.pdf
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its development of general principles of law, which it ensures respect for in the scope of 
application of Union law.6 Article 26 ICCPR provides for a general and self-standing non-
discrimination requirement, prohibiting any discrimination on grounds, inter alia, of 
disability.7 In Article 23 CRC, ‘States parties recognize that a mentally or physically 
disabled child should enjoy a full and decent life, in conditions which ensure dignity, 
promote self-reliance and facilitate the child’s active participation in the community’.  

[11]. The UN Convention on the Rights of Persons with Disabilities (CRPD) was adopted by UN 
General Assembly resolution 61/106 of 13 December 2006, and it came into force on May 
3rd, 2008. At the time of writing (20.11.2009), the CRPD had been ratified by 12 EU 
Member States (Austria, Belgium, Czech Republic, Denmark, Germany, Hungary, Italy, 
Portugal, Slovenia, Spain, Sweden, and the UK). The CRPD is the first international human 
rights treaty to which the European Community may become a party8, and the first human 
rights treaty which the EC was involved in negotiating and signing, alongside the EU 
Member States.9 Indeed, the CRPD makes explicit provision for accession by ‘regional 
integration organisations’ under Article 44. It makes no distinction in the range of 
obligations that would apply to such organisations stating that ‘[r]eferences to “States 
Parties” in the present Convention shall apply to such organizations within the limits of their 
competence’. 

[12]. On 26 November 2009, the Council of the EU adopted a decision allowing the European 
Community to ratify the CRPD, although with a reservation to exclude the employment of 
persons with disabilities in the armed forces from the scope of the Convention. By becoming 
a party to the CRPD, the EU accepts a duty to comply with the requirements of the 
convention in the measures it adopts, but also to take the measures required under the 
convention to the extent that it has been attributed the competences necessary to that effect. 
Therefore, insofar as the CRPD imposes positive obligations on the Parties, the EU may 
have to legislate in order to discharge such obligations. That was the position adopted in 
2002 by the Working Group on the incorporation of the Charter and of the accession of the 
Union to the European Convention on Human Rights, established under the European 
Convention tasked with preparing the text of the Constitutional Treaty. All the members of 
the group were in agreement that, while accession of the EU to the European Convention on 
Human Rights would ‘in no way modify the allocation of competences between the Union 
and the Member States’, this did not exclude the imposition of positive obligations on the 
EU. On the contrary, it was acknowledged that such positive obligations ‘to take action to 
comply with the ECHR would arise’, albeit ‘only to the extent to which competences of the 
Union permitting such action exist under the Treaty.’10 Similarly, while accession to the 
CRPD would not result in a transferral of supplementary powers to the Union, it might 
affect the exercise of any powers it has been attributed, to the extent that positive obligations 
to protect and fulfil human rights are imposed under the CRPD. 

[13]. The challenges in this regard are many.11 It is estimated that in the European Union, more 
than 65 million persons have a disability, representing more than 10% of the residents from 

                                                      
6 See ECJ, Case C-540/03, Parliament v Council, [2006] ECR I-5769 (judgment of 27 June 2006).  
7 See Human Rights Committee, Concluding Observations: Ireland, UN doc. A/55/40 (2000), paras. 422-451, para. 29(e); a 

complaint about discrimination on grounds of disability was ruled inadmissible for failure to exhaust domestic remedies 
in Cziklin v. Canada (communication n° 741/97).  

8  See Israel de Jesus Butler and Olivier De Schutter, ‘Binding the EU to International Human Rights Law’, Yearbook of 
European Law, vol. 27 (2008) pp. 277-320. The European Community signed the CRPD on 30 March 2007. On 29 
August 2008, the Commission adopted and transmitted to the European Parliament and the Council two proposals 
concerning the conclusion by the European Community, of the CRPD (COM (2008) 530 final).  

9   See L. Waddington “A New Era in Human Rights Protection in the European Community: The Implications of the UN 
Convention on the Rights of Persons with Disabilities for the European Community” 
papers.ssrn.com/sol3/papers.cfm?abstract_id=1026581 

10 European Convention, Final report of Working Group II, doc. CONV 354/02 (22 October 2002), p. 13 (footnote omitted).  
11 See Lisa Waddington, ‘Breaking New Ground -The Implications of Ratification of the UN Convention on the Rights of 
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27 countries.12 While Article 16E TFEU (former Art. 13 EC) provides the single most 
important provision on which the adoption of implementation measures could be based, this 
is by no means the only relevant provision. Instead, a systematic review of all existing 
legislation and policies should be undertaken, both to ensure compatibility with the 
requirements of the CRPD of EU law, and in order to implement its mandate to mainstream 
disability (or, in the words of Article 4(1)(c) of the CRPD, ‘to take into account the 
protection and promotion of the human rights of persons with disabilities in all policies and 
programmes’). In line with the existing policy of mainstreaming disability in all the policies 
and projects of the EU,13 attention should be paid to the requirements of the CRPD in all the 
EU’s socio-economic policies, programmes and projects14, for example to continue to 
include provisions in favor of the professional integration of persons with disabilities in the 
regime of State aids15, in the adoption of the guidelines under the European Employment 
Strategy,16 or in the revision of the rules relating to public procurement.17 A number of tools 
could be used to promote the integration of persons with disabilities, including intellectual 
disabilities. For instance, public authorities within the EU spend an estimated 16% of EU 
GDP through public procurement18: systematizing the inclusion in public procurement 
schemes of provisions favoring bidders who have a policy in place that contributes to the 
integration of persons with disabilities could have a significant leverage effect. Clear 
guidance has been issued to Member States as to how the needs of persons with reduced 
mobility could be taken into account in public procurement schemes19; the same could be 
done with a view to favoring accessibility of persons with intellectual disabilities. 

[14]. The review of the existing rules and policies of the EU in order to ensure compatibility with 
the requirements of the CRPD shall address a wide range of issues. For instance, in the area 
of internal market legislation, it will require to identify and eliminate obstacles to the 
accessibility of services and infrastructures, including in particular communication 
infrastructures, to accessibility for persons with intellectual disabilities (Art. 9(1) CRPD). 
Further studies are required to identify whether this means amending the existing legislation 
in order to provide for such accessibility, or whether it is enough to provide guidance to the 
Member States about how to implement internal market legislation taking this requirement 
into account. Access to justice (Article 13 CRPD) also shall have to be ensured both before 

                                                                                                                            
Persons with Disabilities for the European Community’ in Oddný Mjöll Arnardóttir and Gerard Quinn (eds.), The UN 
Convention on the Rights of Persons with Disabilities: European and Scandinavian Perspectives, Martinus Nijhoff 
Publishers, 2009. 

12 http://www.edf-feph.org/Page_Generale.asp?DocID=13855&thebloc=23109 (last consulted on 25.12.2009). 
13 See the Communication of the Commission, Equal Opportunities for People with Disabilities. A European Action Plan, 

COM(2003)650 final, 30.10.2003. See, on the various disability action plans that have been adopted since the decision 
was made to mainstream disability, http://ec.europa.eu/social/main.jsp?catId=430&langId=en (last consulted on 
15.11.2009).  

14 See also Resolution of the Council of 15 July 2003 on promoting the employment and  social integration of people with 
disabilities, OJ C 175 of 24.7.2003, p. 1 (calling upon the Member States to  reinforce « the mainstreaming of the 
disability perspective into all relevant policies at  the stages of policy formulation, implementation, monitoring and 
evaluation », and insisting on the need for statistical information for such monitoring and evaluation as well  as for the 
need of cooperation with bodies and civil society organisations concerned  with people with disabilities).  

15 Commission Regulation (EC) No 2204/2002 of 12 December 2002 on the  application of Articles 87 and 88 of the EC 
Treaty to State aid for employment, OJ L 337 of 13.12.2002, p. 3 (determining that certain categories of State aid 
schemes which seek to  favor employment, and especially employment of target groups, including workers with  
disabilities, may be considered compatible with the common market within the  meaning of Article 87(3) EC and be 
exempted from the notification requirement of  Article 88(3) EC). 

16 Council Decision of 22 July 2003 on guidelines for the employment policies of the Member States, OJ L 197 of  5.8.2003, 
p. 13.  

17 See Directive 2004/18/EC of the European Parliament and of the Council of  31 March 2004 on the coordination of 
procedures for the award of public works contracts,  public supply contracts and public service contracts (OJ L 134 , 
30.4.2004, p. 114) (which provides that contract performance  conditions  may seek to favor the employment of people 
experiencing particular difficulty in  achieving integration).  

18  See http://ec.europa.eu/internal_market/publicprocurement/index_en.htm (11.11.2009). 
19  See: Build for All, Promoting Accessibility for All to the Built Environment & Public Infrastructure, Luxembourg, 2006. 

The Build For All Reference Manual aims to provide assistance for the inclusion of accessibility criteria in public calls 
for tenders under the Public Procurement Directive. 

http://www.edf-feph.org/Page_Generale.asp?DocID=13855&thebloc=23109
http://ec.europa.eu/social/main.jsp?catId=430&langId=en
http://ec.europa.eu/internal_market/publicprocurement/index_en.htm
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the Court of Justice of the European Union and before the national jurisdictions 
implementing EU law. This requires not only that persons with disabilities have physical 
access to such courts, but also that persons with sensory impairments benefit from 
interpretation of legal proceedings through appropriate communication ; for persons with 
intellectual disabilities, this requires appropriate support so that they may exercise their legal 
capacity (Art. 12(3) CRPD).  

[15]. The monitoring provisions of the CRPD pose specific challenges. The Parties to the CRPD 
are expected to set up ‘a framework, including one or more independent mechanisms, as 
appropriate, to promote, protect and monitor implementation’ of the convention (Art. 33(2)). 
The EU has no such mechanism for the moment, at least if it is considered that the said 
mechanisms should comply in full with the Principles on the status of national institutions 
for the promotion and protection of human rights (the Paris Principles) adopted by UN 
General Assembly resolution 48/134 of 20 December 1993 – a requirement that the CRPD 
refers to, albeit in vague terms (Parties ‘shall take into account the principles relating to the 
status and functioning of national institutions for protection and promotion of human 
rights’) : the Agency for Fundamental Rights, although the most obvious candidate, does not 
comply with the requirements of the Paris Principles and it may therefore be questioned 
whether the EU would be discharging its obligations under the CRPD by tasking the Agency 
with this role. In addition, according to the CRPD, civil society should be involved in the 
monitoring (Art. 33(3)). Perhaps the most obvious solution would be for the monitoring to 
be performed by a group of independent experts, appointed for specified periods, and 
composed, inter alia, of members of civil society organisations working on disability issues, 
possibly under the umbrella of the European Disability Forum.  

[16]. The CRPD also requires that all Parties submit reports on the implementation of the 
convention. This would seem to call for close cooperation between the EU Member States 
that are parties to the CRPD and the EU itself, to ensure that in the areas in which the 
competences are shared – they form most of the domains covered by the CRPD’s provisions 
– the Member States and the EU arrive at an understanding about where the responsibilities 
lie and at which level the required measures should be adopted. Such understanding, of 
course, should be seen as without prejudice of the interpretation by the Court of Justice as to 
the respective powers, should a conflict arise following the adoption of certain measures. 

2.2. The anti-discrimination framework 
[17]. The Employment Equality Directive (Directive 2000/78/EC of 27 November 2000 OJ L 303 

p. 16) currently protects persons with disabilities from various forms of discrimination, 
including the failure to provide reasonable accommodation. On 2 July 2008, the European 
Commission presented a Proposal for a Council Directive on implementing the principle of 
equal treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation (COM(2008) 426 final), that seeks to implement the principle of equal treatment 
between persons irrespective of religion or belief, disability, age or sexual orientation 
outside the labour market, thus extending the scope of application of the existing 
Employment Equality Directive. 

[18]. Although it is not defined by the Employment Equality Directive, the notion of “disability” 
clearly includes persons with mental disabilities. However, according to the case-law of the 
Court of Justice of the EU, it may not include persons with a short-term and temporary 
‘mental illness’. Since the Draft Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation is silent about the definition of disability, this understanding of “disability”, as a 
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characteristic covered by the antidiscrimination legislation, shall presumably not be 
interpreted any differently. 

[19]. Both Employment Equality Directive (2000/78/EC) and the draft “horizontal” Directive 
recognise the obligation to provide “reasonable accommodation” to meet the needs of the 
person with disability. In the context of employment, this means that employers shall take 
‘appropriate measures, where needed in a particular case, to enable a person with a 
disability to have access to, participate in, or advance in employment, or to undergo 
training, unless such measures would impose a disproportionate burden on the employer’ 
(Art. 5 of the Employment Equality Directive). Under the proposed “horizontal” Directive, 
it means  that ‘measures necessary to enable persons with disabilities to have effective non-
discriminatory access to social protection, social advantages, health care, education and 
access to and supply of goods and services which are available to the public, including 
housing and transport, shall be provided by anticipation, including through appropriate 
modifications or adjustments’ (Art. 4(1)(a) of the draft Directive).  

[20]. Both instruments provide that reasonable accommodation shall be provided unless this 
would impose a disproportionate burden on the employer, or on the organisation concerned. 
In order to assess what constitutes a “disproportionate burden”, two principles should be 
kept in mind.  

[21]. First, the analysis of whether the adjustement or accommodation required goes beyond what 
is “reasonable”, and imposes a disproportionate burden, is not a simple cost-benefit 
analysis. Although one should take into account the benefits resulting from the inclusion of 
the person with a disability in evaluating whether the accommodation requested is 
“reasonable”, the measure is not disproportionate merely because it costs more to the 
employer or the organisation concerned than is gained by the inclusion of the individual 
with a disability concerned. Rather, the criterion is whether the adaptation required can be 
supported by the organisation or the employer requested to provide it. The draft 
“horizontal” directive therefore stipulates that account should be taken of ‘the size and 
resources of the organisation, its nature, the estimated cost, the life cycle of the goods and 
services, and the possible benefits of increased access for persons with disabilities’.  

[22]. Second, the burden imposed shall not be considered disproportionate ‘when it is sufficiently 
remedied by measures existing within the framework of the equal treatment policy of the 
Member State concerned’ (Art. 4(2) of the draft “horizontal” directive), although there is no 
obligation imposed on States to take such measures. 

[23]. Among examples of reasonable accommodation for persons with mental disabilities 
outsided the workplace are allowing the payment of rents to be made by a third party20; or 
assisting a person to fill in forms to have access to certain social benefits. 

[24]. In the workplace, reasonable accommodation for persons with intellectual disabilities can 
mean the reassignment of jobs among the employees to allow the person concerned to be 
given the easiest tasks, or to better break down the tasks, or exchanging non-essential 
functions between employees ; providing support to the employee with a mental disability 
by extending supervision hours of by designating another employee as “coach” or “mentor”, 
tasked to run the employee with a disability through the tasks to be performed ; the 
provision of explanations in simple terms, concrete rather than abstract, using charts, 
pictures, or colors, rather than verbal expressions ; the installation of wall partitions around 
the workstation to minimize distractions.21 During the hiring process, it can mean assisting 
the person with a mental disability in completing the job application or in answering 

                                                      
20 Housing Authority of Portland (HAP), see http://www.hapdx.org/resident/ra.html (15.11.2009). 
21 Boston University Centre for Psychiatric Rehabilitation, see http://www.bu.edu/cpr/reasaccom/employ-accom.html 

(15.11.2009).  

http://www.hapdx.org/resident/ra.html
http://www.bu.edu/cpr/reasaccom/employ-accom.html
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questions during the job interview ; demonstrating, rather than describing, to the applicant 
what the job requires ; or replacing a written test with an "expanded" interview, in a form 
that allows applicants who have difficulty describing their abilities to demonstrate their 
skills at the employment office or work site22. During training, it can mean more time for 
training, or personalized training.  

[25]. As stated above, beyond anti-discrimination provisions specifically mentioning disability, a 
potentially large number of areas covered by EU law could better take into account the 
rights of persons with intellectual disability.  By far the most relevant relate to internal 
market legislation.23 Indeed, in Declaration 22 attached to the Treaty of Amsterdam, the 
Inter-governmental Conference having negotiated the Treaty stated that, ‘in drawing up 
measures under Article 100a (Article 95 EC) of the Treaty establishing the European 
Community, the institutions of the Community shall take account of the needs of persons 
with disabilities’. Both prior to that commitment and following it, a number of instruments 
adopted in order to achieve the internal market refer to the needs of persons with 
disabilities. It is striking however that, to a large extent, those provisions focus on persons 
with physical impairments, rather than on persons with intellectual disabilities, although the 
language used in sometimes broad enough to encompass both. For example, Directive 
2001/85 on vehicles carrying more than eight passengers requires the mandatory fitting of 
certain accessibility features for persons with reduced mobility and visually impaired 
persons24; Directive 95/16/EC on lifts refers to the need to ensure accessibility for disabled 
persons25; Directive 1999/5 on radio and telecommunication terminal equipment provides 
that the Commission may decide that apparatus shall support features to facilitate their use 
by disabled persons26; Directive 2002/21 on electronic communications networks and 
services requires national regulatory authorities to address the needs of disabled users27; and 
Directive 2002/22 on universal services and users’ rights relating to electronic 
communication networks and services28 requires Member States to ensure that covered 
services are affordable for disabled users and that they have the same conditions of access 
as others.  

[26]. It is expected that a specific directive will be adopted on the basis of Article 16E TFEU (ex 
Art. 13 EC) prohibiting inter alia disability-based discrimination in access to goods and 
services. Such clauses in internal market legislation may thus be seen as partly redundant, 
since such a prohibition will be transversal and will impose an obligation on all service 
providers to ensure accessibility for persons with disabilities. In addition, the CRPD 
imposes on its Parties to ‘take appropriate measures to ensure to persons with disabilities 
access, on an equal basis with others, to the physical environment, to transportation, to 
information and communications, including information and communications technologies 
and systems, and to other facilities and services open or provided to the public, both in 
urban and in rural areas’ (Art. 9(1)). Therefore, following the accession of the EU to the 
CRPD, all EU instruments should be read in accordance with this accessibility requirement. 

                                                      
22 See U.S. Equal Employment Opportunity Commission, Guidance notice on Persons with Intellectual Disabilities in the 

Workplace and the American With Disabilities Act, http://www.eeoc.gov/facts/intellectual_disabilities.html (15.11.2009).  
23 See Lisa Waddington, The Internal Market and Disability Accessibility: Using EC Law to Establish an Internal Market in 

Disability Accessible Goods and Services (August 8, 2008). Maastricht Faculty of Law Working Paper No. 3, available 
at SSRN: http://ssrn.com/abstract=1212137 (15.11.2009). 

24 Directive 2001/85/EC relating to special provisions for vehicles used for the carriage of passengers comprising more than 
eight seats in addition to the driver’s seat, and amending Directives 70/156/EEC and 97/27/EC, [2002] O.J. L 43/1. 

25 Directive 95/16/EC on the approximation of the laws of the Member States relating to lifts, [1995] O.J. L 213/1 as 
amended. 

26 Directive 1999/5/EC on radio and telecommunications terminal equipment and the mutual recognition of their conformity, 
[1999] O.J. L 91/10. 

27 Directive 2002/21/EC on a common regulatory framework for electronic communications networks and services 
(Framework Directive), [2002] O.J. L 108/35. 

28 Directive 2002/22/EC on universal service and users' rights relating to electronic communications networks and services 
(Universal Service Directive), [2002] O.J. L 108/51 

http://www.eeoc.gov/facts/intellectual_disabilities.html
http://ssrn.com/abstract=1212137
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On the other hand however, a specific reference to disability in internal market instruments 
could clarify the scope of the obligation, and assist Member States in adopting legislation 
that ensures compliance with the non-discrimination requirement. Such references could 
also provide indications to the member States as to how discrimination against persons with 
intellectual disabilities could be avoided. 

3. Specific Fundamental Rights 
[27]. In principle, as confirmed by Art. 4 of the Council of Europe Recommendation (2004)10 of 

the Committee of Ministers to member states concerning the protection of the human rights 
and dignity of persons with mental disorder29, persons with a mental disorder should enjoy 
all their civil and political rights without discrimination, and they should not be deprived of 
the enjoyment of these rights simply because of the mental disorder. The same applies for 
persons with a mental disability, on the basis of the CRPD and also on the basis of the 
general principle of non-discrimination, which is both a general principle of law in the EU 
and recognized, for instance, in Article 26 of the International Covenant on Civil and 
Political Rights. The discussion of the enjoyment of civil and political rights by persons with 
mental disabilities is based primarily on the case-law European Court of Human Rights, 
which is by far the most developed in this area. Occasionally however, reference will be 
made also to other international or regional human rights bodies.30 

3.1. The Right to life 
[28]. The European Court of Human Rights has consistently held that the States parties to the 

European Convention on Human Rights are under an obligation to protect the right to life 
(recognized under Art. 2 ECHR), by taking all measures that could reasonably be expected 
from them. In the case of Keenan v. the United Kingdom, Article 2 was found to apply to the 
situation of a mentally ill prisoner who disclosed signs of being a suicide risk (Appl. No. 
27229/95, judgment of 2 April 2001). However, the Court also noted in that case that 
measures which may reasonably be taken to protect a prisoner from self-harm will be 
subject to the restraints imposed by other provisions of the Convention, such as Articles 5 
and 8 of the Convention, as well as more general principles of personal autonomy (para. 91). 
The case thus illustrates a tension between the adoption of protective measures by States, 
particularly against self-harm, and the principle of autonomy implicit in Article 8 ECHR 
(right to respect for private life), that prohibits measures that unduly limit the freedom of the 
individual, including by seeking to impose on that individual a form of protection or 
supervision that he or she freely refuses.  

[29]. The European Court of Human Rights also emphasizes that States have an obligation to 
investigate deaths of people placed under the care and supervision of medical personnel (see 
Eur. Ct. HR, William and Anita Powell v. United Kingdom, Appl. No. 45205/99, dec. 
(inadmissibility) of 4 May 2000 ; see also, concerning the obligation to investigate deaths in 
detention, in a case where the deceased was a person with a mental disorder, Eur. Ct. HR, 
Slimani v. France, Appl. No. 57671/00, Judgment of 27 July 2004).  

                                                      
29  Available at: 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorL
ogged=FFC679 (12 June 2009). 

30 See also M. L. Perlin, et al., International Human Rights and Comparative Mental Disability Law: Cases and Materials 
(Durham, N.C., Carolina Academic Press, 2006). 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
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3.2. The right to freedom from torture or cruel, inhuman 
or degrading treatment or punishment 

[30]. The right to freedom from cruel, inhuman or degrading treatment, and the right to 
respect for private life: the requirement of a consent to medical treatment. In the case 
of Herczegfalvy v. Austria, the European Court of Human Rights announced that, in order to 
decide whether or not medical treatment imposed on patients with a psychiatric disorder 
constituted inhuman or degrading treatment, the touchstone should be whether there is 
sufficient evidence of ‘therapeutic necessity’ (see also, confirming this approach, the more 
recent case of Wilkinson v. the United Kingdom, Appl. No. 14659/02, judgment of 26 
February 2006). The Court noted however that it would be particularly vigilant : ‘The 
position of inferiority and powerlessness which is typical of patients confined in psychiatric 
hospitals calls for increased vigilance in reviewing whether the Convention has been 
complied with. While it is for the medical authorities to decide, on the basis of the 
recognised rules of medical science, on the therapeutic methods to be used, if necessary by 
force, to preserve the physical and mental health of patients who are entirely incapable of 
deciding for themselves and for whom they are therefore responsible, such patients 
nevertheless remain under the protection of Article 3, whose requirements permit of no 
derogation’ (Eur. Ct. HR, Herczegfalvy v. Austria, Appl. No. 10533/83, judgment of 24 
September 1992, para. 82).  

[31]. In less extreme cases, the imposition of a forced medical examination will be examined 
under Article 8 ECHR, which guarantees the right to respect for private life. Under this 
provision, forced medical treatment will only be allowable if necessary for the fulfilment of 
a legitimate aim, typically the protection of the rights of others or of the individual 
concerned and his/ her health (see, eg, Eur. Ct. HR, Matter v. Slovakia, Appl. No. 31534/96, 
judgment of 5 July 1999 (where the interference was considered to be justified); Eur. Ct. 
HR, Storck v. Germany, Appl. No. 61603/00, judgment of 16 june 2005 (where Article 8 
ECHR was considered to be violated since the medical treatment was inflicted in 
circumstances in which the person concerned was detained arbitarily and against her will); 
or Eur. Ct. HR, Worwa v. Poland, Appl. No. 26624/95, judgment of 27 November 2003 
(where Art. 8 ECHR was violated as a result of psychiatric examinations being imposed on 
the victim against his will during a police investigation)). 

[32]. The principles thus protected by the European Court of Human Rights are replicated in the 
Council of Europe Recommendation (2004)10 of the Committee of Ministers to member 
states concerning the protection of the human rights and dignity of persons with mental 
disorder31, Art. 12 para. 2 of which refers to the requirement of consent, directly or, in the 
absence of the required capacity, through a representative. The principle of free and 
informed consent for any medical treatment was already enunciated clearly in the 1997 
Council of Europe Convention on Human Rights and Biomedicine.32 Art. 5 of this 
instrument states the principle that an intervention in the health field may only be carried out 
after the person concerned has given free and informed consent to it, adding that ‘where, 
according to law, an adult does not have the capacity to consent to an intervention because 
of a mental disability, a disease or for similar reasons, the intervention may only be carried 
out with the authorisation of his or her representative or an authority or a person or body 

                                                      
31  Available at: 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorL
ogged=FFC679 (12 June 2009). 

32 Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of 
Biology and Medicine: Convention on Human Rights and Biomedicine, signed in Oviedo on 4.4.1997 (CETS No. 164). 
This instrument entered into force on 1.12.1999. It has been ratified by 23 Member States of the Council of Europe. It 
has not been ratified by the European Community, although Article 33(1) of the Convention provides for the possibility 
of the EC acceding. 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
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provided for by law.  The individua            
authorisation procedure’ (Art. 6 para. 3). The 2004 Recommendation essentially reiterates 
those requirements. The question whether the principles thus laid out should now be 
reexamined, in the light in particular of the CPRD, is examined below, in chapter V.  

[33]. The protection from torture or cruel, inhuman or degrading treatment of punishment: 
the conditions of detention. The Human Rights Committee has occasionally found, under 
Article 7 of the International Covenant on Civil and Political Rights, that a failure to take 
into account the condition of a person with a disability in the determination of the conditions 
of detention could amount to a treatment incompatible with the prohibition of cruel, 
inhuman or degrading treatment of punishment.33 Indeed, it has been argued on the basis of 
Article 14, para. 2, of the CRPD, that ‘the denial or lack of reasonable accommodations for 
persons with disabilities may create detention and living conditions that amount to ill-
treatment and torture’.34 In the case-law of the European Court of Human Rights, the case of 
Price v. the United Kingdom may stand for the proposition that the special needs of persons 
with disabilities should be taken into account in the conditions of detention. There, the 
applicant, who suffered from phocomelia due to thalidomide, was committed to prison for a 
short period for contempt of court. She was allegedly prohibited from taking with her the 
battery charger for her wheelchair, because this was considered to be a luxury item. Before 
she was brought to prison however, she spent a night in a cell at a police station. According 
to the description given in the judgment of the European Court of Human Rights : “This 
cell, which contained a wooden bed and a mattress, was not specially adapted for a disabled 
person. The applicant alleges that she was forced to sleep in her wheelchair since the bed 
was hard and would have caused pain in her hips, that the emergency buttons and light 
switches were out of her reach, and that she was unable to use the toilet since it was higher 
than her wheelchair and therefore inaccessible”35. Despite the fact that their attention was 
drawn upon this situation by a doctor who was called during the night at the request of Ms 
Price, the police officers responsible for the custody did nothing to ensure that she was 
removed to a more suitable place of detention. When Ms Price was moved to the prison the 
next day, she was detained in the prison’s health care centre, because of her limited 
mobility. Her cell had a wider door for wheelchair access, handles for the disabled in the 
toilet recess and a hydraulic hospital bed. The nursing staff however expressed its concern 
upon her admission over the problems that were likely to be encountered during her 
detention, including reaching the bed and toilet, hygiene and fluid intake, and mobility if the 
battery of her wheelchair ran down. When, after these concerns were expressed, the transfer 
of Ms Price to an outside hospital was envisaged, this could not be done because although 
her mobility was limited, she was not suffering from any particular medical complaint. The 
European Court of Human Rights found this situation to amount to a violation of Article 3 
ECHR : despite the absence of any ‘positive intention to humiliate or debase the 
applicant’,36 the Court considered that ‘to detain a severely disabled person in conditions 
where she is dangerously cold, risks developing sores because her bed is too hard or 
unreachable, and is unable to go to the toilet or keep clean without the greatest of difficulty, 
constitutes degrading treatment contrary to Article 3 of the Convention’.37 In another case, 
the Court found Article 3 ECHR to be violated in a situation where a person with 
psychological disorders had been handcuffed by police officers when taken to the hospital 
and chained by the ankle to a bedpost during the night at the hospital, although these 

                                                      
33 Human Rights Committee, views on communication 616/1995, Hamilton v. Jamaica, adopted on 28 July 1999 

(CCPR/C/66/D/616/1995), paras. 3.1 and 8.2. 
34 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mr Manfred 

Nowak, UN doc. A/63/175 (28 July 2008), para. 54. 
35 Eur. Ct. HR (3d section), Price v. the United Kingdom judgment of 10 July 2001 (Appl. N° 33394/96).  
36 Although the presence of such an intention is one of the factors the Court takes into account in consider whether a 

particular treatment is “degrading” within the meaning of Article 3 ECHR, “the absence of any such purpose cannot 
conclusively rule out a finding of violation of Article 3” (Price, para. 24, citing Eur. Ct. HR, Peers v. Greece, Appl. N° 
28524/95, para. 67-68 and 74, ECHR 2001-III). 

37 Price, para. 30.  
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restraints were clearly disproportionate given the degree of dangerousness he constituted 
(Eur. Ct. HR, Hénaf v. France, Appl. No. 65436/01, judgment of 27 November 2003). In 
Keenan v. the United Kingdom, a mother complained that his son had not been receiving 
appropriate medical care, particularly from a psychiatrist, while in prison, and that this led to 
his suicide in detention. The Court found that the situation amounted to inhuman and 
degrading treatment : ‘The lack of effective monitoring of Mark Keenan’s condition and the 
lack of informed psychiatric input into his assessment and treatment disclose significant 
defects in the medical care provided to a mentally ill person known to be a suicide risk. The 
belated imposition on him in those circumstances of a serious disciplinary punishment (…) 
which may well have threatened his physical and moral resistance, is not compatible with 
the standard of treatment required in respect of a mentally ill person’ (Eur. Ct. HR (4th sect.), 
Keenan v. the United Kingdom, judgment of 3 April 2001, para. 116).  

[34]. Another situation where Article 3 ECHR or other provisions of international human rights 
law prohibiting torture or cruel, inhuman or degrading treatment or punishment could be 
relevant, is in the evaluation of the conditions in which persons who have a mental illness or 
disability are institutionalized. On numerous occasions the Committee against Torture has 
expressed concerns about poor living conditions in psychiatric institutions and homes for 
persons with disabilities in the context of ill-treatment under article 16 of the 1984 
Convention against Torture.38 Poor conditions in institutions are often the result of the 
failure of the State to live up to its obligations to provide persons in their custody with 
adequate food, water, medical care and clothing, and may constitute torture and ill-
treatment.39 As noted by the UN Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, this at the very least seems to call for a strenthening of 
the mechanisms that may monitor the conditions under which persons with disabilities are 
detained (such as courts, national human rights institutions, national prevention mechanisms 
established under the Optional Protocol to the UN Convention against Torture, or non-
governmental organisations).40  

[35]. The Committee for the Prevention of Torture (CPT) has been more detailed in its 
recommendations. In its examination of the conditions of detention in psychiatric 
institutions, the Committee for the Prevention of Torture (CPT) has insisted on the 
following : (1) the need for a careful selection and supervision of auxiliary staff, since most 
documented instances of abuse stem from the behavior of these auxiliaries, rather than from 
the medical personnel ; (2) to the fullest extent possible, the practice of using certain patients, 
or inmates from neighbouring prison establishments, as auxiliary staff in psychiatric facilities, 
should be avoided ; (3) appropriate procedures should be in place in order to protect certain 
psychiatric patients from other patients who might cause them harm : in particular, adequate 
staff should be present at all times, and mentally handicapped and/or mentally disturbed 
adolescents should not be accommodated together with adult patients. The CPT also 
commented on the living conditions in psychiatric institutions, emphasizing for instance that 
‘the practice observed in some psychiatric establishments of continuously dressing patients in 
pyjamas/nightgowns is not conducive to strengthening personal identity and self-esteem’, and 
thus should be avoided.41 

[36]. The CPT also recommends a number of measures to ensure that the rights of persons placed 
in psychiatric institutions are safeguarded and that they are protected, in particular, from 
various forms of ill-treatment. In particular, (1) an introductory brochure setting out the 

                                                      
38 Committee against Torture, concluding observations on the fourth periodic report of the Russian Federation 

(CAT/C/RUS/CO/4), para. 18, the fourth periodic report of Estonia (CAT/C/EST/CO/4), para 24, and the third periodic 
report of Bulgaria (CAT/C/CR/32/6), paras. 5 (e) and 6 (e). 

39 See Inter-American Court of Human Rights, Ximenes Lopes v. Brasil, judgement of 4 July 2006, paras. 132 and 150. 
40 See the Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mr 

Manfred Nowak, UN doc. A/63/175 (28 July 2008), para. 75.  
41 Committee for the Prevention of Torture (CPT), The CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2006, p. 52, paras. 27-29. 
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establishment's routine and patients' rights should be issued to each patient on admission, as 
well as to their families ; any patients unable to understand this brochure should receive 
appropriate assistance ; (2) an effective complaints procedure against ill-treatment should be 
set up, enabling patients to lodge formal complaints with a clearly-designated body, and to 
communicate on a confidential basis with an appropriate authority outside the establishment. 
More generally, (3) the maintenance of contact with the outside world is essential, not only for 
the prevention of ill-treatment but also from a therapeutic standpoint : patients should be able 
to send and receive correspondence, to have access to the telephone, and to receive visits from 
their family and friends ; confidential access to a lawyer should also be guaranteed. Finally, 
(4) psychiatric establishments should be visited on a regular basis by an independent outside 
body (eg. a judge or supervisory committee) which is responsible for the inspection of patients' 
care ; such a body should be authorised, in particular, to talk privately with patients, receive 
directly any complaints which they might have and make any necessary recommendations. 42 

[37]. The risk of an interruption of the medical / therapeutic treatment as a result of the 
removal from the national territory. Article 3 ECHR may exceptionally be invoked by 
people fearing to be removed from the national territory, where this would lead to the 
interruption of a life-saving medical treatment. In Salkic v. Sweden however, Bosnian 
asylum-seekers whose claim to asylum was denied and who were supported by the Swedish 
mental health services were unable to invoke this provision, since the Court took the view 
that the simple fact that the mental health services in Bosnia-Herzegovina were of poorer 
quality than in Sweden was not a sufficient reason to justify a prohibition to proceed with 
the expulsion (Eur. Ct. HR, Salkic v. Sweden, Appl. 7702/04, decision (inadmissibility) of 
29 June 2004).  

3.3. The right to freedom from exploitation  
[38]. In the case of Siliadin v. France,43 a 15-year-old girl had been brought to France from Togo 

by ‘Mrs D’, who paid for her journey but then confiscated her passport. It was agreed that 
the girl would work for Mrs D until she had paid back her air fare, but after a few months 
she was ‘lent’ to ‘Mr and Mrs B’, who forced her to work for 15 hours a day, seven days a 
week with no pay, no holidays, no identity documents and without her immigration status 
being authorised. The Court recalled that, under Article 4 ECHR, “forced and compulsory 
labour” was work “exacted ... under the menace of any penalty” and performed against the 
will of the person concerned, that is work for which he “has not offered himself voluntarily” 
(para. 117). Since the notion of “free will” is central to this definition of “forced labour”, 
which is borrowed from the 1930 Forced Labour Convention of the ILO (n° 29), the 
implication is that States should protect persons with intellectual disabilities from the risk of 
exploitation, to which they are particularly vulnerable. This, in principle, would require the 
criminalization of forced labour : ‘children and other vulnerable individuals, in particular, 
are entitled to State protection, in the form of effective deterrence, against such serious 
breaches of personal integrity’ (para. 143). As noted by the UN Special Rapporteur on 
torture and other cruel, inhuman or degrading treatment or punishment, the main challenge 
in this area consists in the existence of laws depriving people with a mental disability or 
with a mental disorder of their legal capacity or failing to ensure equal access to justice of 
persons with disabilities, resulting in impunity for acts of violence imposed upon them.44 

                                                      
42 Committee for the Prevention of Torture (CPT), The CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2006, p. 60, paras. 53-55.  
43 Eur. Ct. HR (2nd section), Siliadin v. France judgment of 26 July 2005 (Appl. N° 73316/01).  
44 See the Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mr 

Manfred Nowak, UN doc. A/63/175 (28 July 2008), para. 69. 
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3.4. The right to liberty and security  
[39]. The protection from arbitrary deprivation of liberty under Article 5 ECHR applies when a 

person is deprived of his or her liberty: what is determinative here is not whether or not a 
person is in fact restrained, or locked up, but whether he or she is placed in an institution at 
his or her own will and can or cannot leave at any time without having to be authorized to 
do so (children however are in a specific situation, since they are under the authority of the 
parents : Eur. Ct. HR, Nielsen v. Denmark, Appl. No. 10929/94, judgment of 28 November 
1998). In H.L. v. the United Kingdom, for instance, the European Court of Human Rights 
concluded that Article 5(1) ECHR applied where an autistic person was placed in a hospital 
following an incident of violent behavior and had his correspondance with his carers 
controlled by the hospital, with the result that he was only visited by these carers after a 
period of over three months during which he was not in fact in a position to request to leave 
the hospital (Eur. Ct. HR (4th sect.), H.L. v. the United Kingdom, Appl. No. 45508/99, 
judgment of 5 October 2004). In Van der Leer v. The Netherlands, the Court considered that 
Article 5(1) ECHR had been violated since Ms Van der Leer, who was a voluntary patient in 
a psychiatric hospital,  had been detained on the basis of a court order following a procedure 
in which she had not been heard (Eur. Ct. HR, Van der Leer v. The Netherlands, Appl. No. 
11509/85, judgment of 21 February 1990 ; see also Eur. Ct. HR, Rakevich v. Russia, Appl. 
No. 58973/00, judgment of 28 October 2003 (violation of Article 5(4) ECHR because the 
victim, who had been diagnosed to have a mental disorder, had no possibility to challenge 
the legality of her detention within a hospital); or, for a typical case of an arbitrary detention 
of a person in a psychiatric institution, Eur. Ct. HR, Storck v. Germany, Appl. No. 61603/00, 
judgment of 16 june 2005).  

[40]. Although Article 5(1)(e) ECHR in principle allows for the detention of persons of ‘unsound 
mind’, such deprivation of liberty may only be decided in extreme cases, where the person 
concerned constitutes a serious threat because of his or her violent behavior, or where the 
detention is required for therapeutic reasons ; at a minimum, a qualified medical assessment 
must be made, on the basis of the actual state of mental health of the person and not based 
solely on past events (Eur. Ct. HR, Varbanov v. Bulgaria, Appl. No. 31365/96, judgment of 
5 October 2000). In Winterwerp, the Court had noted that ‘The very nature of what has to be 
established before the competent national authority - that is, a true mental disorder - calls for 
objective medical expertise. Further, the mental disorder must be of a kind or degree 
warranting compulsory confinement. What is more, the validity of continued confinement 
depends upon the persistence of such a disorder’ (Eur. Ct. HR, Winterwerp v. The 
Netherlands, Appl. 6301/73, judgment of 24 October 1979, para. 39). In addition, the 
decision-making process leading to the deprivation of liberty should be carefully monitored. 
Already in 1992, in Megyeri v. Hungary, the European Court of Human Rights noted that 
‘where a person is confined in a psychiatric institution on the ground of the commission of 
acts which constituted criminal offences but for which he could not be held responsible on 
account of mental illness, he should - unless there are special circumstances - receive legal 
assistance in subsequent proceedings relating to the continuation, suspension or termination 
of his detention. The importance of what is at stake for him - personal liberty - taken 
together with the very nature of his affliction - diminished mental capacity - compel this 
conclusion’ (Eur. Ct. HR, Megyeri v. Hungary, Appl. No. 13770/88, judgment of 12 May 
1992, para. 23).  

[41]. The Court addressed the question of the meaning of the expression ‘persons of unsound 
mind’ that appears in Article 5(1)(e) ECHR in early case, where it stated : ‘The Convention 
does not state what is to be understood by the words "persons of unsound mind". This term 
is not one that can be given a definitive interpretation: as was pointed out by the 
Commission, the Government and the applicant, it is a term whose meaning is continually 
evolving as research in psychiatry progresses, an increasing flexibility in treatment is 
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developing and society’s attitude to mental illness changes, in particular so that a greater 
understanding of the problems of mental patients is becoming more wide-spread. In any 
event, sub-paragraph (e) of Article 5 para. 1 obviously cannot be taken as permitting the 
detention of a person simply because his views or behaviour deviate from the norms 
prevailing in a particular society. To hold otherwise would not be reconcilable with the text 
of Article 5 para. 1 which sets out an exhaustive list (…) of exceptions calling for a narrow 
interpretation (…). Neither would it be in conformity with the object and purpose of Article 
5 para. 1, namely to ensure that no one should be dispossessed of his liberty in an arbitrary 
fashion (…). Moreover, it would disregard the importance of the right to liberty in a 
democratic society (…)’ (Eur. Ct. HR, Winterwerp v. The Netherlands, Appl. 6301/73, 
judgment of 24 October 1979, para. 37). Insofar as it confirms that a mere lack of adaptation 
to the moral, social, political or other values of a society should not be treated as mental 
disorder, the Council of Europe Recommendation (2004)10 of the Committee of Ministers 
to member states concerning the protection of the human rights and dignity of persons with 
mental disorder45  confirms this approach. The essential idea is that the notion of ‘person of 
unsound mind’ should not be manipulated or instrumentalized to justify arbitrary detentions, 
or worse – the silencing of those who contest the existing order by labelling them ‘mentally 
ill’. Indeed, using such a label to describe opponents could raise an issue under Article 17 of 
the International Covenant on Civil and Political Rights, that protects a right to reputation.46 

[42]. In the case of Gajsci v. Hungary (Appl. No. 34503/03, judgment of 3 October 2006), the 
applicant had been committed to hospital because of his erratic, pyromaniac behaviour, and 
was in a deranged state of mind which warranted his compulsory psychiatric treatment in a 
closed institution under the Hungarian Health Care Act. When requested to examined the 
lawfulness of the detention, the Hungarian courts simply stated : ‘Relying on the evidence 
taken and the expert opinion, the court has established that the patient’s prolonged 
psychiatric treatment was justified and lawful. The patient is in need of further therapy (…)’. 
The European Court of Human Rights considered that this was not in conformity with the 
requirement of Art. 5(1) ECHR according to which any deprivation of liberty must be 
‘lawful’ and ‘in accordance with the law’: ‘any deprivation of liberty must not only have 
been effected in conformity with the substantive and procedural rules of national law but 
must equally be in keeping with the very purpose of Article 5, namely to protect the 
individual from arbitrariness (…). [The Court notes that] the relevant domestic law 
emphasises the prerequisite of dangerousness in order to justify compulsory hospitalisation 
and treatment. However, it finds that the domestic court decisions in the present case were 
devoid of any assessment of the applicant’s alleged or potential “dangerous conduct”, under 
either section 199 or section 200 of the Health Care Act. (…) In these circumstances, the 
Court considers that the prolongation of the applicant’s compulsory treatment was not 
prescribed by law’ (paras. 20-21). 

[43]. Gajsci v. Hungary was a relatively easy case because of the clear deficiencies in the 
reasoning of the domestic courts. However, where the courts are confronted with conflicting 
psychiatric opinions as to the need for a person with mental disorders to be detained, the 
European Court of Human Rights has occasionally been much more tolerant, allowing 
domestic courts a broad margin of appreciation (see Eur. Ct. HR, Herz v. Germany, Appl. 
No. 44672/98, judgment of 12 June 2003). At the same time, in a number of cases, the Court 
emphasized the requirement for a speedy determination of the legality of the detention, as 
required by Article 5(4) ECHR, a condition which domestic courts sometimes have found 
difficult to comply with due to the specific obstacles to releasing a person from a psychiatric 
hospital, particularly the need to ensure appropriate representation and to obtain expert 

                                                      
45  Available at: 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorL
ogged=FFC679 (12 June 2009). 

46 Human Rights Committee, Final views of 29 November 1989, F. Birindwa ci Birhashwirwa, E. Tshisekedi wa Mulumba v. 
Democratic Republic of Congo, Communications n° 241/1987 and 242/1987 (CCPR/C/37/D/241/1987). 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
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opinions on the justification of a prolonged detention or the lack for such a justification (see, 
eg, Eur. Ct. HR, Laidin v. France, Appl. No. 43191/98, judgment of 5 November 2002). In 
Kolanis v. the United Kingdom, the Court noted that ‘Where (…) the [Mental Health Review 
Tribunal] finds that a patient's detention in hospital is no longer necessary and that she is 
eligible for release on conditions, (…) new issues of lawfulness may arise where detention 
nonetheless continues, due, for example, to difficulties in fulfilling the conditions. It follows 
that such patients are entitled under Article 5 § 4 to have the lawfulness of that continued 
detention determined by a court with requisite promptness’ (Eur. Ct. HR (4th sect.), Kolanis 
v. the United Kingdom, Appl. No. 517/02, judgment of 21 June 2005, para. 82). Indeed, the 
question of the promptness with which judicial determinations are made of the legality of 
the detention seems to be a recurring one in the case-law of the European Court of Human 
Rights, in situations in which people are detained in psychiatric institutions as authorized, in 
principle, under Article 5(1), (e) (see, for other examples, Eur. Ct. HR, Luberti v. Italy, 
Appl. No. 9019/80, judgment of 23 February 1984 ; Eur. Ct. HR, Musial v. Poland, Appl. 
No. 24557/94, judgment of 25 March 1999; Eur. Ct. HR, L.R. v. France, Appl. No. 
33395/96, judgment of 27 June 2002; Eur. Ct. HR, Pereira v. Portugal, Appl. No. 44872/98, 
judgment of 26 February 2002; and Pereira v. Portugal (n°2), Appl. No. 15996/02, 
judgment of 20 December 2005).  

[44]. Once a person is detained on therapeutic grounds, based on his or her mental illness, it is 
essential that the conditions of detention correspond to that need : States must ensure that 
persons with mental illness are treated by trained medical personnel and are removed, as 
soon as practically feasible, from prisons (see on this obligation Eur. Ct. HR, Aerts v. 
Belgium, Appl. No. 25357/95, judgment of 30 July 1998, and Eur. Ct. HR, Morsink v. the 
Netherlands, Appl. No. 48865/99, judgment of 11 May 2004). This complements the 
minimal guarantees related to conditions of detention described above. 

[45]. One of the essential guarantees of the right to liberty and security is that the lawfulness of 
the deprivation of liberty must be reviewable by a court (Art. 5(4) ECHR). The European 
Court of Human Rights  emphasized that ‘a key guarantee under Article 5 § 4 is that a 
patient compulsorily detained for psychiatric treatment must have the right to seek judicial 
review on his or her own motion’, and that this provision therefore ‘requires, in the first 
place, an independent legal device by which the detainee may appear before a judge who 
will determine the lawfulness of the continued detention. The detainee’s access to the judge 
should not depend on the good will of the detaining authority, activated at the discretion of 
the medical corps or the hospital administration’: even a mechanism providing for an 
automatic presentation of a mental health patient before a judge is not an appropriate 
substitute for the right to judicial review at the initiative of the individual (Eur. Ct. HR (2nd 
sect.), Gorshkov v. Ukraine, Appl. No. 67531/01, judgment of 8 November 2005, paras. 44-
45). In the case of D.N. v. Switzerland (Appl. No. 27154/95, judgment of 29 March 2001), 
the applicant complained that the Administrative Appeals Commission before which he filed 
a claim to be released from the psychiatric clinic where he was detained included one 
psychiatrist whose opinion in fact was determinative for the view of the Commission as a 
whole, since that person acted as judge-rapporteur and was the sole psychiatrist on the court. 
The European Court of Human Rights recalled that the independence and impartiality of the 
court competent to decide on the lawfulness of the deprivation of liberty constituted 
essential safeguards, and it acknowledged that D.N.’s fears were ‘reinforced by R.W.’s 
position on the bench of the Administrative Appeals Commission where he was the sole 
psychiatric expert among the judges as well as the only person who had interviewed her. 
The applicant could legitimately fear that R.W.’s opinion carried particular weight in taking 
the decision’. It concluded that Art. 5(4) ECHR had been violated. 

[46]. In sum, under Article 5 ECHR for the deprivation of liberty of the person with a mental 
disorder to be authorized, the following conditions are imposed : (a) The decision of 
placement should be taken by an authority legally vested with competence to place a person 
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in a psychiatric hospital or other establishment, and the decision must be founded on a 
conclusively proven state of mental disorder, unless there are urgent circumstances : it is not 
sufficient that the authority be presented with a request for placement of a person suffering 
from a mental disorder, rather it must be examined whether there are compelling reasons, 
related to the health of the person concerned or to the rights or interests of others, justifying 
the placement. (b) The procedure leading to the placement decision should ensure that the 
person concerned has an opportunity to be heard, if necessary through a representative. (c) 
The detention should not be prolonged beyond what is justified by the mental health of the 
person subjected to the placement measure. (d) The regime of the condition should 
correspond to its therapeutic purpose. (e) At all times, judicial review should be available in 
order to assess the continued lawfulness of the detention.  

3.5. The right to fair trial  
[47]. It is important to note at the outset that the European Court of Human Rights considers that 

‘the capacity to deal personally with one’s property involves the exercise of private rights 
and hence affects "civil rights and obligations" within the meaning of Article 6 para. 1’, thus 
making this provision applicable to any procedure leading to a decision on such capacity 
(Eur. Ct. HR, Winterwerp v. The Netherlands, Appl. 6301/73, judgment of 24 October 1979, 
para. 73). Thus, ‘whatever the justification for depriving a person of unsound mind of the 
capacity to administer his property, the guarantees laid down in Article 6 para. 1 must 
nevertheless be respected. While (…) mental illness may render legitimate certain 
limitations upon the exercise of the "right to a court", it cannot warrant the total absence of 
that right as embodied in Article 6 para. 1’ (para. 75).  

[48]. The European Court of Human Rights considers that States should ‘take positive measures 
to guarantee effective compliance with the rights set out in Article 6 (see Artico v. Italy, 
judgment of 13 May 1980, Series A no. 37, p. 18, § 36)’ and that they ‘must exercise 
diligence to ensure the effective enjoyment of the rights guaranteed by Article 6’ (Eur. Ct. 
HR, Vaudelle v. France, Appl. No. 35683/97, judgment of 30 January 2001, para. 52). The 
implication is that national authorities, including courts, should take specific action in order 
to ensure that persons with mental disabilities can effectively enjoy their rights under the 
ECHR, including their procedural rights to a fair trial. In Vaudelle, the applicant did not 
attend the criminal trial against him, since the summons to appear had been sent to him only, 
and not to his adult son, who was his guardian : Mr Vaudelle thus argued that he had not 
been able to exercise his rights of defence, since he was not mentally competent to do. The 
Court agreed, noting that particularly in cases concerning a serious criminal charge, ‘the 
national authorities should take additional steps in the interests of the proper administration 
of justice. They could have ordered the applicant to attend the appointment with the 
psychiatrist (…) and to appear at the hearing and, in the event of his failing to comply, 
arranged for him to be represented by his supervisor or a lawyer. That would have enabled 
the applicant to understand the proceedings and to be informed in detail of the nature and 
cause of the accusation against him’ (para. 65). 

[49]. Under Article 6 ECHR, it is essential that the person concerned should have access to a 
court and the opportunity to be heard either in person or, where necessary, through some 
form of representation. In the case of Bocsi v. Hungary (Appl. No. 24240/94, dec. 
(inadmissibility) of 21 May 1998), the European Commission of Human Rights added that 
‘special procedural safeguards may be called for in order to protect the interests of persons 
who, on account of their mental disabilities, are not fully capable of acting for themselves 
(cf., mutatis mutandis, Eur. Court HR, Megyeri v. Germany judgment of 12 May 1992, 
Series A no. 237, p. 11, para. 22)’. It added however that ‘a refusal to appoint a guardian to 
a person not able to litigate in connection with a case which has no prospect of success does 
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not interfere with the right, in civil cases, of access to court’, and it therefore considered the 
application it was presented with to be manifestly ill-founded. Through her application, Ms 
Bosci complained inter alia that the legal proceedings through which she sought to 
terminate guardianship were not conducted according to the requirements of fair trial, in 
particular because her lawyer refused to file an action before the Supreme Court before 
which representation by a lawyer is obligatory. The Commission took into consideration the 
fact that the applicant, when those proceedings took place, had full legal capacity, and thus 
could have chosen to appoint herself a lawyer to represent her. Indeed, it noted, the legal 
action ‘had been based on the very claim that her mental state no longer required her to be 
placed under guardianship’. 

3.6. The right to privacy, including the access to one’s 
own confidential medical records   

[50]. Already in 1989, the European Court of Human Rights took the view that, under Article 8 
ECHR, persons have the right to receive ‘the information necessary to know and to 
understand their childhood and early development’. Although recognizing that 
‘confidentiality of public records is of importance for receiving objective and reliable 
information, and that such confidentiality can also be necessary for the protection of third 
persons’, so that a system making access to records dependent on the consent of the 
contributor ‘can in principle be considered to be compatible with the obligations under 
Article 8’,  the Court considered, however, that such a system would only be in conformity 
with the principle of proportionality ‘if it provides that an independent authority finally 
decides whether access has to be granted in cases where a contributor fails to answer or 
withholds consent’ (Eur. Ct. HR (plen.), Gaskin v. the United Kingdom, Appl. No. 
10454/83,  judgment of 7 July 1989, para. 49). The implication is that only in exceptional 
circumstances, when justified by the need to protect the rights of others, may an individual 
be prohibited from having access to information relating to his or her condition, including 
his or her medical or psychiatric condition or disability or, exceptionally, that of his or her 
parents (see, for a case where an individual claimed a right to have access to social service 
records concerning a period when his mother was undergoing psychiatric treatment and his 
father was unable to take care of the children, so that the children were places in social 
services, Eur. Ct. HR, M.G. v. the United Kingdom, Appl. No. 39393/98, judgment of 24 
September 2002).  

[51]. The solution is confirmed in Article 10(2) of the 1997 Council of Europe Convention on 
Human Rights and Biomedicine.47 It also follows, arguably, from Article 8 of the 1981 
Council of Europe Convention for the Protection of Individuals with regard to Automatic 
Processing of Personal Data.48 In EU law, finally, it is confirmed further by Directive 
95/46/EC of the European Parliament and of the Council of 24 October 1995 on the 
protection of individuals with regard to the processing of personal data and on the free 
movement of such data.49 Article 12 of the Data Protection Directive guarantees the data 
subject a right to access to personal data, which the controller in turn is obliged to provide. 
The controller, more specifically, should provide ‘communication to [the data subject] in an 
intelligible form of the data undergoing processing and of any available information as to 
their source’ (Art. 12, (a)). As regards persons with intellectual disabilities, this may imply 

                                                      
47 Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of 

Biology and Medicine: Convention on Human Rights and Biomedicine, signed in Oviedo on 4.4.1997 (CETS No. 164). 
This instrument entered into force on 1.12.1999. It has been ratified by 23 Member States of the Council of Europe. It 
has not been ratified by the European Community, although Article 33(1) of the Convention provides for the possibility 
of the EC acceding. 

48 CETS No. 108; signed in Strasbourg on 28.1.1981, in force since 1.10.1985. 
49 OJ L 281, 23.11.1995, p. 31. 
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in addition that specific measures have to be taken to ensure that the impairment shall not 
constitute an obstacle to the exercise of this right to access. The right of access is not 
absolute, however. Article 13 of the Data Protection Directive lists a number of exceptions 
to the principle, including when a restriction to the right of access is justified by ‘the 
protection of the data subject or of the rights and freedoms of others’ (Art. 13(1)(g)). This 
should be read in the light of the requirement of proportionality set out in Gaskin, referred to 
above. 

[52]. Another aspect of the right to respect for private life concerns the confidentiality of 
correspondance. According to the case-law of the European Court of Human Rights, an 
interference with the secrecy of correspondance constitutes a breach of Article 8 ECHR, 
unless it is ‘in accordance with the law’, pursues a legitimate aim under paragraph 2, and is 
moreover is ‘necessary in a democratic society’ for achieving those aims. the expression ‘in 
accordance with the law’ requires not only that the impugned measure has some basis in 
national law, but also the law should be accessible to the person concerned, who must 
moreover be able to foresee its consequences for him, and that it should be compatible with 
the rule of law. In the case of Herczegfalvy v. Austria, already referred to above, the Court 
noted these requirements pertaining to the quality of the law ‘appear all the more necessary 
in the field of detention in psychiatric institutions in that the persons concerned are 
frequently at the mercy of the medical authorities, so that their correspondence is their only 
contact with the outside world’ (Eur. Ct. HR, Herczegfalvy v. Austria, Appl. No. 10533/83, 
judgment of 24 September 1992, para. 91). The importance of this rule is also emphasized in 
Recommendation No. R(83)2 addressed by the Council of Europe Committee of Ministers 
to the Member States concerning the legal protection of persons suffering from mental 
disorder placed as involuntary patients, adopted on 22 February 1983, which states that 
restrictions to the personal freedom of these persons should ‘be limited only to those which 
are necessary’ because of their state of health or therapeutic necessity, ‘however the right of 
a patient : a. to communicate with any appropriate authority, [the person in charge of 
deciding on the detention, or] a lawyer; and b. to send any letter unopened, should not be 
restricted’ (Article 6).  

3.7. The right to have children and maintain parental 
rights   

[53]. In the case of Kutzner v. Germany, the European Court of Human Rights made it clear that 
parents with diminished intellectual abilities should be supported in order to allow them to 
raise their children, and that only in the most extreme cases could children be separated from 
their parents for their protection (Appl. No. 46544/99, judgment of 26 February 2002). The 
parents in that case had mild intellectual disabilities and lived with their two daughters, who 
were late developers; they were supported by the social services, but later a court decide to 
deprive them of their parental rights and to place the children with foster parents on the basis 
that the Kutzner parents lacked the intellectual ability to take adequate care of the children. 
While recognizing that ‘the authorities may have had legitimate concerns about the late 
development of the children noted by the various social services departments and 
psychologists’, the Court took the view that ‘both the care order itself and, above all, the 
manner in which it was implemented were unsatisfactory’, and resulted in a violation of 
Article 8 ECHR (para. 70). The Court noted in this regard that, while ‘the children benefited 
from an early age and, indeed, at the applicants' request, from educational support’, the 
situation ‘became acrimonious as a result notably of a conflict between the applicants and a 
social worker’ (para. 71). It also noted that ‘the opinions of the psychologists, from whom 
expert evidence was taken at various stages of the proceedings by the domestic courts, were 
contradictory’, ‘at least as regards the reasons relied on (one psychologist referred to the 
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parents' lack of intellectual capacity while the other referred to emotional underdevelopment 
that made them incapable of contributing to the development of the children's personalities)’ 
(para. 72), and that there were ‘no allegations that the children have been neglected or ill-
treated by the applicants’ (para. 74). Perhaps most importantly, ‘although the educational-
support measures taken initially subsequently proved to be inadequate, it is questionable 
whether the domestic administrative and judicial authorities have given sufficient 
consideration to additional measures of support as an alternative to what is by far the most 
extreme measure, namely separating the children from their parents’ (para. 75). The 
interference in the right to respect for family life was therefore considered to be 
disproportionate. The Kutzner judgment is reminiscent of an earlier case, Olsson v. Sweden, 
in which a violation of Article 8 ECHR was found to have occurred in similar circumstances 
(Appl. No. 10465/83, judgment of 24 March 1988). In other decisions, the Court has 
emphasized the need to ensure that, in the decisional process leading up to the separation of 
the children from their parents (supposedly in the best interest of the children), the parents 
have an effective possibility to have their views taken into account, and thus also to have 
access to the relevant documents on the basis of which the decision is made (Eur. Ct. HR, 
McMichael v. the United Kingdom, Appl. No. 16424/90, judgment of 24 February 1995).  

3.8. The right to property 
[54]. Whether they are protected under Article 1 of Protocol No. 1 to the ECHR (which protects 

the enjoyment of possessions) or under Article 8 ECHR (which protects the right to respect 
for the home, and which also may come into play where a person is deprived of his or her 
legal capacity, since the ability to manage one’s affairs is part of the concept of ‘private 
life’), the property rights of persons with mental disabilities or who are mentally ill are 
under threat, in two different sets of circumstances. First, there is a risk that a person with a 
mental disability, and lacking appropriate representation or for whom no guardian or 
representative has been appointed, will be dispossessed and unable to seek effective 
protection. It is aware of that risk that the Convention on the rights of persons with 
disabilities (CRPD) provides that ‘States Parties shall take all appropriate and effective 
measures to ensure the equal right of persons with disabilities to own or inherit property, to 
control their own financial affairs and to have equal access to bank loans, mortgages and 
other forms of financial credit, and shall ensure that persons with disabilities are not 
arbitrarily deprived of their property’. Second, there exists the converse risk that, once the 
guardian is appointed, that guardian does not act in accordance with what is in the best 
interests of the person concerned. This second risk is addressed further below, where it is 
examined whether persons assigned a guardian can challenge the adequacy of this 
representation when they feel that the guardian is not acting appropriately. 

[55]. The first risk is illustrated by the case of Zehentner v. Austria. After a number of bills could 
not be paid by Ms Zehentner, her creditors obtained a judicial sale (Zwangsversteigerung) of 
her apartment in Wien. The sale took place in November 1999 and in February 2000, she 
was evicted from her apartment. In March 2000 the applicant had a nervous breakdown and 
stayed in a psychiatric hospital between 2 March 2000 and 12 April 2000. During that 
period she was diagnosed to be suffering from paranoid psychosis since 1994 and as being 
unable since then to make rational decisions, in particular as far as housing matters were 
concerned. A guardian was appointed, first (after 15 March 2000) on a temporary basis, and 
then (in March 2005) on a permanent basis. Although, beginning in April 2000, Ms 
Zehentner sought (with the assistance of her guardian) to have the judicial sale annulled and 
the enforcement proceedings suspended, this failed, since the courts took the view that the 
proceeds of the sale to the creditors had become final and the creditors had been paid, and 
that this could not be reversed. When confronted with this situation, the European Court of 
Human Rights first noted that the judicial sale of Ms Zehentner’s apartment was authorised 
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on the basis of a payment order which had been issued in summary proceedings. It 
commented : ‘While this may be in the interest of efficient enforcement proceedings, the 
Court has doubts as to whether the debtor's interests are adequately taken into account where 
such a payment order, moreover for a comparatively minor sum, can be the basis for the 
judicial sale of a debtor's “home” within the meaning of Article 8’ (para. 61). It added : ‘It 
appears from the expert opinion provided in the guardianship proceedings that by the time 
the judicial sale of her apartment took place she had lacked legal capacity for years. As a 
result she had not been in a position either to object to the payment order underlying the 
decision authorising the judicial sale or to make use of the remedies available to the debtor 
under the Enforcement Act’ (para. 61). It concluded that Article 8 ECHR (which protects the 
right to respect for the home) had been violated as a result of the lack of procedural 
safeguards in the process : ‘neither the protection of the bona fide purchaser nor the general 
interest of preserving legal certainty are sufficient to outweigh the consideration that the 
applicant, who lacked legal capacity, was dispossessed of her home without being able to 
participate effectively in the proceedings and without having any possibility to have the 
proportionality of the measure determined by the courts’ (para. 65).  

[56]. The Court in this case also finds a violation of Article 1 of Protocol No. 1. It notes that ‘the 
applicant, due to her lack of legal capacity, was unable to object to the payment order 
underlying the decision authorising the judicial sale of her apartment or to make use of the 
remedies available to the debtor under the Enforcement Act. Nor could she obtain an 
annulment of the judicial sale due to the absolute nature of the time-limit for appealing 
against a judicial sale’ (para. 76). This, the Court noted, results in a disproportionate 
interference with the right to peaceful enjoyment of possessions of Ms Zehentner: the 
national authorities failed to strike a “fair balance” between the demands of the general 
interest of the community and the requirements of the protection of the individual's 
fundamental rights, as required under Article 1 of Protocol No. 1.  

3.9. The right to vote 
[57]. Article 29 of the CRPD provides that the Parties should ensure that 

persons with disabilities can effectively and fully participate in 
political and public life on an equal basis with others, directly 
or through freely chosen representatives, including the right 
and opportunity for persons with disabilities to vote and be 
elected.  

[58]. The implications as regards persons with intellectual 
disabilities or mental disorders remain contested. At its 51st 
Plenary Session (5-6 July 2002), the European Commission for Democracy through Law 
(the Venice Commission) adopted a Code of Good Practice in Electoral Matters that it 
submitted to the Parliamentary Assembly of the Council of Europe on 6 November 2002. 
The document includes the Commission’s guidelines as to the circumstances in which there 
may be a deprivation of the right to vote or to be elected. It states that ‘provision may be 
made for depriving individuals of their right to vote and to be elected, but only subject to the 
following cumulative conditions: ii.  it must be provided for by law; iii.  the proportionality 
principle must be observed; conditions for depriving individuals of the right to stand for 
election may be less strict than for disenfranchising them; iv.  the deprivation must be based 
on mental incapacity or a criminal conviction for a serious offence; v.  furthermore, the 
withdrawal of political rights or finding of mental incapacity may only be imposed by 
express decision of a court of law.’ 
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[59]. It follows that it would be allowable to deprive persons of their right to vote on grounds of 
mental disability, following a judicial procedure comprising the necessary guarantees. This 
‘authorization’ should be treated with great caution, however. Article 3 of Protocol No. 1 to 
the ECHR guarantees the right to vote and to stand for election (see Mathieu-Mohin and 
Clerfayt v. Belgium, judgment of 2 March 1987, Series A no. 113, pp. 22-23, §§ 46-51), and 
the European Court of Human Rights has emphasized that these rights ‘are crucial to 
establishing and maintaining the foundations of an effective and meaningful democracy 
governed by the rule of law’ (Eur. Ct. HR (GC), Hirst v. the United Kingdom, Appl. No. 
74025/01, 6 October 2005, § 58).   

[60]. In addition, Article 25 of the International Covenant on Civil and Political Rights recognizes 
and protects the right of every citizen to take part in the conduct of public affairs, the right to 
vote and to be elected and the right to have access to public service. In interpreting this 
instrument, the Human Rights Committee has acknowledged that ‘established mental 
incapacity may be a ground for denying a person the right to vote or to hold office’. 
However, it also noted that ‘positive measures should be taken to overcome specific 
difficulties, such as illiteracy [or] language barriers (…) which prevent persons entitled to 
vote from exercising their rights effectively. Information and materials about voting should 
be available in minority languages. Specific methods, such as photographs and symbols, 
should be adopted to ensure that illiterate voters have adequate information on which to base 
their choice’.50 Therefore, it would seem that restrictions on voting rights of persons with 
mental disabilities should only be allowed in circumstances where no measures could be 
taken that accommodate the specific needs of such persons in order to allow them to take 
part in the election. A number of measures could be taken, in order to allow the persons with 
mental disabilities to take part in conditions of equality in the electoral process. These 
include the provision of clear explanations on this process, using simple language and 
sentences and accompanied by illustrations ; allowing persons with mental disabilities to be 
assisted throughout the voting procedure by a person of their choice, as specifically 
suggested by Article 29, i, a) of the CRPD; encouraging each political party to describe their 
programme in similar language ; information sessions about the electoral process in 
specialized institutions ; training of people in charge of supervising the elections at local 
level in order to ensure that they can provide appropriate explanations about the procedure 
for persons with mental disabilities.   

[61]. Taking into account the specific needs of persons with mental disabilities in the relevant 
legislation organising elections would be facilitated by involving organisations representing 
these persons in the design and implementation of this legislation. Specifically, Council 
Directive 93/109/EC of 6 December 1993 as regards certain detailed arrangements for the 
exercise of the right to vote and stand as a candidate in elections to the European Parliament 
for citizens of the Union residing in a Member State of which they are not nationals and 
Council Directive 94/80/EC laying down detailed arrangements for the exercise of the right 
to vote and to stand as a candidate in municipal elections by citizens of the Union residing in 
a Member State of which they are not nationals51 (as adapted by Council Directive 
2006/106/EC of 20 November 200652) should be reviewed in order to ensure that these 
instruments include provisions on the accommodation of the needs of persons with 
disabilities, including persons with intellectual disabilities, in the organisation of these 
elections.  

 

                                                      
50 Human Rights Committee, General Comment No. 25: The right to participate in public affairs, voting rights and the right 

of equal access to public service (Art. 25), UN doc. CCPR/C/21/Rev.1/Add.7 (12 July 1996), para. 17, at : 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/d0b7f023e8d6d9898025651e004bc0eb?Opendocument  

51 OJ L 368, 31.12.1994, p. 38. 
52 OJ L 157, 21.6.2005, p. 11. 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/d0b7f023e8d6d9898025651e004bc0eb?Opendocument
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4. Involuntary placement and Involuntary 
Treatment  

[62]. In 2006, the European Parliament expressed its conviction that ‘the use of force is 
counterproductive, as is compulsory medication’ ; and that ‘all forms of in-patient care and 
compulsory medication should be of limited duration and should, wherever possible, be 
regularly reviewed and subject to the patient's consent or, in the absence of such consent, to 
authorisation by the appropriate authorities used only as a last resort’.53 This also follows 
from a correct implementation of existing human rights safeguards as regards involuntary 
placement and treatment. In fact, it may still be too weak. 

[63]. Article 9 of the ICCPR guarantees the right to liberty and security of persons. The Human 
Rights Committee considers that, in principle, deprivations of liberty may be admissible in 
cases of mental illness, and although some of the provisions of article 9 ICCPR (part of para. 
2 and the whole of para. 3) are only applicable to persons against whom criminal charges are 
brought, the other guarantees, and in particular the important guarantee laid down in 
paragraph 4, i.e. the right to control by a court of the legality of the detention, applies to all 
persons deprived of their liberty by arrest or detention. Furthermore, the Committee has 
stressed that States parties to the ICCPR have in accordance with article 2 (3) of the 
Covenant also to ensure that an effective remedy is provided in other cases in which an 
individual claims to be deprived of his liberty in violation of the Covenant.54 In the case of 
A. v. New Zealand,55 the Human Rights Committee examined whether Article 9 ICCPR had 
been complied with in a case in which a man had been detained for a period of nine years 
after having been found to be paranoid and a danger both to himself and to others. The State 
party submitted to the Committee that a careful and lengthy psychiatric examination was 
carried out by three specialists, one of whom had previously found that the author's 
condition did not require compulsory treatment, and that all three specialists formed the 
opinion that at the time the author's condition had deteriorated to a level requiring 
compulsory treatment in secure detention. It also noted that several courts had reviewed the 
use of the procedure provided for by the Mental Health Act 1969 allowing compulsory 
detention of persons with a serious mental disorder, and that these courts had found that the 
legislative requirements were fully complied with. In addition, the Mental Health Services 
administration set up regular reviews of the condition of the person concerned and its 
proposal that a judicial inquiry be conducted was accepted.  

[64]. On the basis of the above facts, the Human Rights Committee concluded in the case of A. v. 
New Zealand that the detention under the Mental Health Act ‘followed threatening and 
aggressive behaviour on the author's part, and that the committal order was issued according 
to law, based on an opinion of three psychiatrists. Further, a panel of psychiatrists continued 
to review the author's situation periodically’. In the view of the Committee, therefore, ‘the 
deprivation of the author's liberty was neither unlawful nor arbitrary and thus not in 
violation of article 9, paragraph 1, of the Covenant’. 

[65]. Article 11 of the Convention against torture and other cruel, inhuman or degrading 
treatments or punishments, provides that each State Party to that instrument ‘shall keep 

                                                      
53 European Parliament resolution on improving the mental health of the population. Towards a strategy on mental health for 

the European Union (2006/2058(INI))(P6_TA(2006)0341), para. 33.  
54 Human Rights Committee, General Comment No. 8: Right to liberty and security of persons (30 June 1982).  
55 Human Rights Committee, A. v. New Zealand, Communication n° 754/1997, final views of 3 August 1999, UN doc. 

CCPR/C/66/D/754/1997 (see 
http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/85886be4ae967d97802567c9005a6f9c?Opendocument (last accessed 
on 25.12.2009).  
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under systematic review interrogation rules, instructions, methods and practices as well as 
arrangements for the custody and treatment of persons subjected to any form of arrest, 
detention or imprisonment in any territory under its jurisdiction, with a view to preventing 
any cases of torture’. The reports Stats parties submit on a periodic basis to the Committee 
against torture generally include a description of the domestic legislation that provides for 
the possibility of placement and forced medical treatment of persons with a mental disorder. 
Although it is not possible, in the context of the present report, to review the observations 
made by the Committee against torture in that context, the survey of concluding 
observations adopted by the Committee did not reveal any contribution of the Committee to 
the understanding of the obligations of States towards persons with mental disabilities that 
go beyond other instruments or recommendations, particularly those adopted within the 
framework of the Council of Europe.  

[66]. The discussion below focuses on the European Convention on Human Rights and on the 
Council of Europe’s Committee for the prevention of torture. Indeed, while Article 9 of the 
ICCPR deals with the right to liberty and security of persons (complemented in part by the 
Body of Principles for the Protection of All Persons under Any Form of Detention or 
Imprisonment, adopted by UN General Assembly resolution 43/173 of 9 December 198856), 
the jurisprudence of the Human Rights Committee which is specifically related to persons 
with intellectual disabilities remains relatively underdeveloped, and it does not provide 
guarantees that go further than those existing under European human rights law (and 
specifically, than those recommended under Council of Europe Recommendation (2004)10 
of the Committee of Ministers to member states concerning the protection of the human 
rights and dignity of persons with mental disorder). 

4.1.  Involuntary placement 
The possibility of institutionalization 

[67]. As already mentioned, Article 5(1)(e) ECHR in principle allows for the detention of persons 
of ‘unsound mind’. Under the ECHR, a deprivation of liberty may be justified by the need to 
protect persons with a mental disorder either in their own interest, in order to avoid the 
infliction of self-harm or in order to impose a medical supervision or treatment, or in the 
interest of others, when there exists a risk of violent behavior. However, such deprivation of 
liberty must remain exceptional, and a number of safeguards – listed in Article 5 ECHR and 
detailed in the case-law of the European Court of Human Rights – should be guaranteed to 
the person concerned. These safeguards have been further clarified in the Council of Europe 
Recommendation (2004)10 of the Committee of Ministers to member states concerning the 
protection of the human rights and dignity of persons with mental disorder.57 Chapters III to 
V of the recommendation define the conditions, both substantive and procedural, that 
involuntary placement and/or treatment must comply with, and it is recommended to the 
Council of Europe member States that they adapt their domestic legislation accordingly. 
Chapter VI refers to the role of the criminal justice system, including the police, and chapter 
VII contains recommendations about monitoring compliance with the standards set in 

                                                      
56 See for the text of these Principles http://www2.ohchr.org/english/law/bodyprinciples.htm (last accessed on 25.12.2009). 

Theyyy 
57  Available at: 

https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorL
ogged=FFC679 (12 June 2009). This recommendation builds on an earlier recommendation (Recommendation No. 
R(83)2 of the Committee of Ministers to the Member States concerning the legal protection of persons suffering from 
mental disorder placed as involuntary patients, adopted on 22 February 1983), which will therefore not be discussed in 
any detail here. 

http://www2.ohchr.org/english/law/bodyprinciples.htm
https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
https://wcd.coe.int/ViewDoc.jsp?id=775685&BackColorInternet=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679
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legislation and in other instruments (for example ethical codes, for technical and 
professional standards).58  

[68]. Recommendation (2004)10 states in Art. 17(1) that five, cumulative conditions should be 
fulfilled before a person can be imposed involuntary placement : (i) the person has a mental 
disorder ; (ii) the person's condition represents a significant risk of serious harm to his or her 
health or to other persons; (iii) the placement includes a therapeutic purpose; (iv) no less 
restrictive means of providing appropriate care are available;  (v) the opinion    
concerned has been taken into consideration. These critieria follow from the interpretation 
given to Article 5 ECHR.  According to Recommendation (2004)10, a person may 
exceptionnally be held against her will in order to determine whether he/she has a mental 
disorder (Art. 17(2)). Articles 24 and 25 of the recommendation refer to the procedural 
safeguards that should accompany a placement. These provisions essentially detail what 
follows from Art. 5(1) (no placement should continue beyond the moment when criteria are 
satisfied) and 5(4) (judicial review of the placement order). 

[69]. A number of procedural safeguards are also stipulated in Recommendation (2004)10. In 
particular, Art. 6 states that persons placed in relation to a mental disorder should be 
‘individually informed of their rights as patients’, and that they should have access ‘to a 
competent person or body, independent of the mental health service, that can, if necessary, 
assist them to understand and exercise such rights’. The UN Body of Principles for the 
Protection of All Persons under Any Form of Detention or Imprisonment, adopted in 1988 
(see above), also provide in this respect that  ‘If a detained or imprisoned person is (…) 
incapable of understanding his entitlement, the competent authority shall on its own 
initiative undertake the notification referred to in the present principle. Special attention 
shall be given to notifying parents or guardians’ (Principle 16, para. 3). 

Deinstitutionalization and from a medical to a social understanding of mental disability 

[70]. It should be emphasized that, while human rights instruments essentially seed to determine 
strictly the conditions under which a person with a mental illness (or with a mental disability) 
may be placed in an institution, even against his or her will, there is now a strong consensus 
towards de-institutionalization. This is already clearly the underlying philosophy of the UN 
Principles for the protection of persons with mental illness and the improvement of mental 
health care, adopted by the UN General Assembly un resolution 46/119 of 17 December 
1991.59 Those Principles emphasize that ‘Every patient shall have the right to be treated in the 
least restrictive environment and with the least restrictive or intrusive treatment appropriate to 
the patient's health needs and the need to protect the physical safety of others’; they insist that 
‘The treatment of every patient shall be directed towards preserving and enhancing personal 
autonomy’ (principle 9, paras. 1 and 4 respectively).  

[71]. In a resolution which has already been quoted from, the European Parliament expressed its 
support for deinstitutionalisation, noting that ‘long-term stay in psychiatric institutions can 
lead to the protraction and exacerbation of psychopathological conditions, reinforcement of 
stigma and social exclusion’, although it also acknowledged that ‘greater efforts must be 
made to convince the public of the better results achieved when people with severe mental or 
learning disorders receive care in the community’.60 The CRPD, in Article 19 (Living 
independently and being included in the community), and the Council of Europe (Revised) 
European Social Charter, in Article 15 (The right of persons with disabilities to independence, 
social integration and participation in the life of the community), both also emphasize the 

                                                      
58 On this, see also para. 34 of the European Parliament resolution on improving the mental health of the population. 

Towards a strategy on mental health for the European Union (2006/2058(INI)) (P6_TA(2006)0341).  
59 See http://www2.ohchr.org/english/law/principles.htm (last accessed on 25.12.2009).  
60 European Parliament resolution on improving the mental health of the population. Towards a strategy on mental health for 

the European Union (2006/2058(INI))(P6_TA(2006)0341), para. 44.  
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need to avoid, to the fullest extent possible, any measures amounting to segregation, and to 
encourage instead measures that ensure the social integration of persons with disabilities 
within the general community, and that support their independence rather than placing them 
in a situation of dependency or of being assisted.  

[72]. As noted by non-governmental organisations, this shift is linked to the broader revolution that 
has taken place since a decade, from a ‘medical’ to a ‘social’ model of understanding of 
disability: ‘Today, mental health and mental illness are still too often considered from a 
medical point of view, largely ignoring the social challenges and needs faced by people with 
mental health problems. Increased efforts are needed to develop alternative solutions for 
health and social services outside secluded hospitals and wards and inside the community’.61 
This, the NGOs note, also requires to improve the protection within society of the civil and 
human rights of persons with disabilities : only under this condition can their social 
integration be effective, thus making institutionalisation unnecessary except for the most 
extreme cases. Indeed, the CPT has found, in a number of countries, that ‘patients whose 
mental state no longer required them to be detained in a psychiatric establishment nevertheless 
remained in such establishments, due to a lack of adequate care/accommodation in the outside 
community. For persons to remain deprived of their liberty as a result of the absence of 
appropriate external facilities is a highly questionable state of affairs’.62 

[73]. The CPT is encouraged by what it describes as ‘the tendency in a number of countries to reduce 
the number of beds in large psychiatric establishments and to develop community-based mental 
health units. The Committee considers this is a very favourable development, on condition that 
such units provide a satisfactory quality of care. It is now widely accepted that large psychiatric 
establishments pose a significant risk of institutionalisation for both patients and staff, the more 
so if they are situated in isolated locations. This can have a detrimental effect on patient 
treatment. Care programmes drawing on the full range of psychiatric treatment are much easier 
to implement in small units located close to the main urban centres’. 63 

4.2.  Involuntary Treatment 
[74]. Council of Europe Recommendation (2004)10 also defines the conditions under which a 

person may be subjected to a compulsory medical treatment (Art. 18), as well as the 
conditions which involuntary treatment should comply with (Art. 19). These provisions are in 
conformity with the existing case-law of the European Court of Human Rights, based on 
Article 8 ECHR in the context of forced medical treatment (see above, the references to the 
cases of Matter v. Slovakia, Storck v. Germany, and Worwa v. Poland); and they also 
correspond to Art. 7 of the Convention on Human Rights and Biomedicine (Oviedo 
Convention), which provides that ‘Subject to protective conditions prescribed by law, 
including supervisory, control and appeal procedures, a person who has a mental disorder of a 
serious nature may be subjected, without his or her consent, to an intervention aimed at 
treating his or her mental disorder only where, without such treatment, serious harm is likely 
to result to his or her health’. But these provisions of Recommendation (2004)10 also go 
beyond the ECHR and the Convention on Human Rights and Biomedicine on a number of 
points, for instance in recommending that involuntary treatment form part of a written 
treatment plan (a safeguard that ensures improved monitoring of whether the medical 
decisions were based on sound evidence and whether the treatment was the least restrictive 
possible). Articles 20 and 21 of Recommendation (2004)10 contain procedural clauses, 
stipulating which conditions the decision-making process should comply with prior to the 

                                                      
61 Mental Health Europe, From Exclusion to Inclusion – The Way Forward to Promoting Social Inclusion of People with 

Mental Health Problems in Europe, 2008, p. 107.  
62 Committee for the Prevention of Torture (CPT), The CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2006, para. 57.  
63 Committee for the Prevention of Torture (CPT), The CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2006, p. 61, para. 58.  
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involuntary treatment being imposed (Art. 21 concerns emergency procedures, which Article 
8 of the Convention on Human Rights and Biomedicine also addresses).  

[75]. Articles 22 and 23 of Recommendation (2004)10 state a right to information and a right to 
communication for the benefit of the patient. These are essential safeguards for the rights of 
the individual. Insofar as these provisions refer to the situation of representatives (who should 
also be provided information about the rights and remedies available, and should be able to 
communicate with the person they represent), they should be read in accordance with the 
case-law described above, particularly in the 1992 case of Herczegfalvy v. Austria (which 
insists on the need to safeguard the confidentiality of communication with the outside world) 
and in the case of Vaudelle (which insists on the need to inform not only the person 
concerned, but also his or her representative, in the context of judicial proceedings). In 
addition, on certain points, it may be useful to take into account the UN Principles for the 
protection of persons with mental illness and the improvement of mental health care, adopted 
by the UN General Assembly un resolution 46/119 of 17 December 1991,64 since these 
principles are more detailed in certain respects, particularly as regards the notion of informed 
consent of the person subjected to medical treatment. The UN Principles specify in particular 
that ‘Informed consent is consent obtained freely, without threats or improper inducements, 
after appropriate disclosure to the patient of adequate and understandable information in a 
form and language understood by the patient on: (a) The diagnostic assessment; (b) The 
purpose, method, likely duration and expected benefit of the proposed treatment; 
(c) Alternative modes of treatment, including those less intrusive; and (d) Possible pain or 
discomfort, risks and side-effects of the proposed treatment’ (principle 11, para. 2).  

[76]. In sum, the norms restated above – including Article 7 of the Convention on Human Rights 
and Biomedicine, and Recommendation (2004)10 of the Committee of Ministers of the 
Council of Europe – do not exclude that, in exceptional circumstances, persons with a mental 
illness or disability may be treated against their own free will, where the person’s condition 
represents a serious risk of harm to that person’s health.   

[77]. This position is still a fragile one, and the examination of the principles emerging in the field 
betrays a certain degree of hesitation. The Council of Europe Recommendation R(99)4 of the 
Committee of Ministers to member states on principles concerning the legal protection of 
incapable adults65 contains a part V dedicated to interventions in the health field, in which it 
states that when adults  are capable of giving free and informed consent to a given 
intervention in the health field, the intervention may only be carried out with that consent; as 
to where an adult is not in fact capable of giving free and informed consent, ‘the intervention 
may, nonetheless, be carried out provided that: it is for his or her direct benefit ; and 
authorisation has been given by his or her representative or by an authority or a person or 
body provided for by law.66 Similarly, ‘subject to protective conditions prescribed by law, 
including supervisory, control and appeal procedures, an adult who has a mental disorder of a 
serious nature may be subjected, without his or her consent, to an intervention aimed at 
treating his or her mental disorder only where, without such treatment, serious harm is likely 
to result to his or her health’ (principle 25). None of these principles provide for the 
possibility of involuntary treatment being imposed on adults unable to consent for any 
purpose other than the preservation of their own health, for instance for the sake of preserving 
the rights of others. Interventions derogating from the criterion of direct benefit, under the 
recommendation, would only be allowable in ‘exceptional cases’, referred to in principle 24 
(which however does not provide an exhaustive definition of such cases), and only ‘provided 

                                                      
64 See http://www2.ohchr.org/english/law/principles.htm (last accessed on 25.12.2009).  
65  Available at: 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=536854&SecMo
de=1&DocId=396848&Usage=2 (12 June 2009). 

66 See Principle 22 (Consent). Principle 23 provides for alternative rules on consent for States unable to accept Principle 22, 
but on the point which has been mentioned, these alternative rules present no difference with the main rule.  
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that the additional protection is such as to minimise the possibility of any abuse or 
irregularity’. The recommendation however contains a safeguard clause (principle 28), 
according to which : ‘Special rules may be provided by national law, in accordance with 
relevant international instruments, in relation to interventions which are necessary in a 
democratic society in the interest of public safety, for the prevention of crime, for the 
protection of public health or for the protection of the rights and freedom of others’. Thus, 
Council of Europe Recommendation R(99)4 on principles concerning the legal protection of 
incapable adults seems to adopt a less strict position than the rules derived from Article 7 of 
the Oviedo Convention on Human Rights and Biomedicine and developed by 
Recommendation (2004)10. 

[78]. Within the Council of Europe, the secretariat of the Steering Committee on Bioethics (CBDI) 
prepared a set of draft Fundamental principles governing involuntary placement and treatment 
of persons with mental disorder which could be included in an additional Protocol to the 
Oviedo Convention on Human Rights and Biomedicine. These principles, which are currently 
under examination by the Steering Committee on Human Rights (CDDH), stipulate that ‘A 
person may be subject to involuntary placement or treatment only if the person’s condition 
represents a significant risk of serious harm to his or her health or to other persons’.67 This 
seems to relax the conditions for involuntary treatment being imposed, beyond the strict 
formulations referred to above.  

[79]. At the same time, other developments point towards a further strengthening of the conditions 
under which involuntary treatment could be authoritized. The Convention on the Rights of 
Persons with Disabilities requires ‘health professionals to provide care of the same quality to 
persons with disabilities as to others, including on the basis of free and informed consent’ 
(Art. 25, d (emphasis added)), and it states that ‘the existence of a disability shall in no case 
justify a deprivation of liberty’ (Art. 14). The UN Special Rapporteur on torture and other 
cruel, inhuman or degrading treatment or punishment considers that the CRPD therefore 
invalidates earlier norms, including the 1991 Principles for the Protection of Persons with 
Mental Illness and for the Improvement of Mental Health Care adopted under UN General 
Assembly resolution 46/119, that allow for involuntary placement and treatment in certain 
cases.68  

[80]. That reading does not seem to be shared by all observers. For instance, the position of the 
Committee for the Prevention of Torture (CPT) is expressed as follows : ‘Patients should, as a 
matter of principle, be placed in a position to give their free and informed consent to treatment. 
The admission of a person to a psychiatric establishment on an involuntary basis should not be 
construed as authorising treatment without his consent. It follows that every competent patient, 
whether voluntary or involuntary, should be given the opportunity to refuse treatment or any 
other medical intervention. Any derogation from this fundamental principle should be based 
upon law and only relate to clearly and strictly defined exceptional circumstances. Of course, 
consent to treatment can only be qualified as free and informed if it is based on full, accurate 
and comprehensible information about the patient's condition and the treatment proposed […]. 
Consequently, all patients should be provided systematically with relevant information about 
their condition and the treatment which it is proposed to prescribe for them. Relevant 
information (results, etc.) should also be provided following treatment.’69 The CPT does does 

                                                      
67 Steering Committee for Human Rights (CDDH), Involuntary placement and treatment of persons with mental disorder: 

draft opinion of CDDH on the advisability of an Optional Protocol to the Convention on Human Rights and 
Biomedicine, CDDH(2009)008, Strasbourg, 15 April 2009. This document lists a set of key principles that are essential 
safeguards for the person subjected to involuntary placement or/and treatment, based in particular on the case-law of the 
European Court of Human Rights. 

68 See the Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mr 
Manfred Nowak, UN doc. A/63/175 (28 July 2008), paras. 44 and 64-65.  

69 Committee for the Prevention of Torture (CPT), The CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2006, p. 56, para. 41.  



32 
 

 

not exclude the possibility of medical treatment being imposed on the patient ‘in exceptional 
circumstances’, particularly if the patient is not ‘competent’.  

5. Competence, Capacity and Guardianship 
[81]. Article 12 CRPD provides that the Parties to this instrument ‘shall recognize that persons 

with disabilities enjoy legal capacity on an equal basis with others in all aspects of life’ 
(para. 2), and that they ‘shall take appropriate measures to provide access by persons with 
disabilities to the support they may require in exercising their legal capacity’ (para. 3). Thus, 
if persons with a mental disability or suffering from a mental illness are unable to exercise 
their rights on their own, they should be provided support in doing so, for instance by the 
appointment of a guardian. The CRPD states clearly that ‘appropriate and effective 
safeguards to prevent abuse’ should be included : ‘Such safeguards shall ensure that 
measures relating to the exercise of legal capacity respect the rights, will and preferences of 
the person, are free of conflict of interest and undue influence, are proportional and tailored 
to the person’s circumstances, apply for the shortest time possible and are subject to regular 
review by a competent, independent and impartial authority or judicial body. The safeguards 
shall be proportional to the degree to which such measures affect the person’s rights and 
interests’ (para. 3). 

[82]. There is no general protection against restrictions to legal capacity under the ICCPR. Article 
16 ICCPR states that ‘Everyone shall have the right to recognition everywhere as a person 
before the law’, and some authors have asserted that this provision should be interpreted as 
implying that any restriction to legal capacity should be scrutinized by the Human Rights 
Committee in the examination of periodic state reports, and that such restrictions could be 
treated as violations of the Covenant.70 But this interpretation has been contested by others, 
and it does not appear to correspond to the practice of the Committee.71 On the other hand, 
restrictions to the legal capacity to persons with a mental disability or disorder could lead to 
violations of a right to access to courts, under Article 14 ICCPR. There seems to be no case-
law of the Human Rights Committee on this issue, however.  

[83]. The limitation of the legal capacity of a person also raises questions under Articles 6 (right 
of access to a court and fair trial) and 8 (right to respect for private life) of the European 
Convention on Human Rights. The Council of Europe Recommendation R(99)4 of the 
Committee of Ministers to member states on principles concerning the legal protection of 
incapable adults72 also seeks to provide guidance to States. Part II of the recommendation 
puts forward a number of substantive principles in this regard. Among them are the principle 
of flexibility (the measures of protection for the protection of the interests of incapable 
adults should allow for a suitable legal response to be made to different degrees and various 
situations : for instance, they should include measures that do not restrict the legal capacity 
of the person concerned, and they could be limited to specific acts without requiring 
appointment of a representative with continuing powers; they could include joint decision by 
the person appointed as representative and by the person who lacks full capacity, as well as 
appointment of more than one representative), the principle of the maximum preservation of 
capacity (restrictions to the legal capacity should be kept at a minimum, in recognition of the 
fact that different degrees of incpacity may exist and that incapacity may ary from time to 

                                                      
70 F. Volio, ‘Legal Personality, Privacy, and the Family’, in L. Henkin (ed), The International Bill of Rights, Columbia Univ. 

Press, New York, 1981, p. 188.  
71 M. Nowak, Covenant on Civil and Political Rights Commentary, N.P. Engel Verlag, Kehl-Strasbourg-Arington, 1993, p. 

148.  
72  Available at: 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=536854&SecMo
de=1&DocId=396848&Usage=2 (12 June 2009). 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=536854&SecMode=1&DocId=396848&Usage=2
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=536854&SecMode=1&DocId=396848&Usage=2


33 
 

 

time; measures of protection should not automatically deprive the person concerned of the 
right to vote, to make a will, or to consent or refuse consent to a medical intervention; 
whenever possible the adult should be enabled to enter into legally effective transactions of 
an everyday nature); the principles of necessity and subsidiarity (no measure of protection 
should be established for an incapable adult unless the measure is necessary, taking into 
account the individual circumstances and the needs of the person concerned); the principle 
of proportionality (minimum interference with the legal capacity, rights and freedoms of the 
person concerned), and of procedural fairness and efficiency (procedural safeguards should 
protect the human rights of the persons concerned and prevent possible abuses). 

[84]. In addition to these substantive principles – only the most important  of which could be 
summarized here – the recommendation puts forward in part III procedural principles related 
to the institution of proceedings for the protection of incapable adults, to the investigation 
and assessments of the person’s faculties, to the right of that person to be heard in person in 
any proceedings which could affect his or her legal capacity, as well as to the need to ensure 
that the measures of protection are of limited duration and can be reviewed as conditions 
change. Part IV of the recommendation then details the role of representatives, their 
potential liability, and the limitations to their powers, particularly as regards ‘juridical acts 
of such a highly personal nature that they can not be done by a representative’. Finally, part 
V concerns interventions in the health field. This part has already been referred to above. 

[85]. More recently, on 9 December 2009, the Committee of Ministers of the Council of Europe 
adopted Recommendation CM/Rec(2009)11 on principles concerning continuing powers of 
attorney and advance directives for incapacity,73 in which – citing, inter alia, the CRPD – it 
recommends to the governments of the Council of Europe member states that they promote 
self-determination for capable adults by introducing legislation on continuing powers of 
attorney and advance directives or by amending existing legislation to that effect, following 
a number of principles listed in an annex to the recommendation. These principles concern 
the role of the attorney receiving continuing powers (which, the principles emphasize, do 
not affect the legal capacity of the granter), including potential conflicts of interest and 
supervision by a third party of the way the attorney with conitnuing powers fulfils his/her 
role, as well as advance directives. 

[86]. The principles identified in Recommendations R(99)4 and CM/Rec(2009)11 of the 
Committee of Ministers to member states on principles concerning the legal protection of 
incapable adults should be complemented by the emerging case-law of the European Court 
of Human Rights on this issue. As recalled above where the requirements of a fair trial were 
discussed, Article 6(1) ECHR is applicable to procedures through which the legal capacity 
of persons is being restricted, since such restrictions affect their civil rights and obligations. 
In the case of H.F. v. Slovakia, a court, acting at the request of her husband, had deprived 
Ms H.F. of her legal capacity on the basis that she had chronic paranoid schizophrenia and 
was incapable of entering into legal transactions or managing her affairs. In making that 
decision, the court had relied on an old psychiatric report and on statements by H.F.’s 
former husband and his witnesses, without taking evidence from H.F., based on the 
consideration that hearing Ms H.F. could be detrimental to her health ; nor did the appeals 
court accept to take such evidence or to order further psychiatric reports as H.F.’s lawyer 
had requested. Ms H.F. had initially been deprived of her legal capacity by decision of the 
first instance court on 13 November 1997, and she recovered her legal capacity only in July 
2001, after a court received a new psychiatric expertise confirming that her condition was 
now satisfactory. The process through which H.F. had been deprived of her legal capacity, 
according to the European Court of Human Rights, was in violation of Article 6(1) ECHR 
(Eur. Ct. HR (4th sect.), H.F. v. Slovakia (Appl. No. 54797/00) judgment of 8 November 
2005). Referring to principles 8 and 9 of the Council of Europe Recommendation R(99)4 of 

                                                      
73 See https://wcd.coe.int/ViewDoc.jsp?id=1563397&Site=CM (last accessed on 25.12.2009). 

https://wcd.coe.int/ViewDoc.jsp?id=1563397&Site=CM
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the Committee of Ministers to member states on principles concerning the legal protection 
of incapable adults, the Court noted that although Slovak law (Art. 187(2) of the Code of 
civil procedure) required the courts to appoint a guardian to act on behalf of an adult whose 
legal capacity was at issue, Ms H.F. had not been represented by a guardian at first instance 
and had been represented only on appeal. The psychiatric report could not be regarded as 
‘up-to-date’, within the meaning of Recommendation R(99)4 on principles concerning the 
legal protection of incapable adults. The Court also noted that a further report would have 
enabled the district court to decide whether it should hear evidence from H.F. The Court 
concluded that ‘The proceedings, the outcome of which was extremely important to the 
applicant, should have been surrounded by appropriate procedural safeguards that would 
have enabled her rights to be protected and her interests to be taken into account. The 
Slovakian courts had not acted with the necessary diligence or assembled sufficient evidence 
to make an assessment of the applicant’s faculties and to avoid any miscarriage of justice’ 
(para. 44). 

[87]. Distinct problems occur where a guardian has indeed been appointed, but does not act in 
accordance with what the person placed under guardianship considers to be in his or her best 
interest. The question whether a person placed under guardianship should be allowed access 
to a court in order to seek a replacement of the guardian was addressed by the European 
Commission of Human Rights in Egger v. Austria (Eur. Comm. HR, Egger v. Austria, Appl. 
No. 15780/89, dec. (inadmissibility) of 11 October 1993). There, the applicant, who had 
been placed under guardianship since birth due to a mental disability, complained that he 
had no access to court for the purpose of taking measures against his guardian who allegedly 
failed to comply with his duty, and that he could not file either an application for 
dismissal/replacement of his present guardian or an action for damages against this person. 
The Commission nevertheless took the view that it ‘is satisfied that Austrian law provides 
for effective supervision of guardianship and that, in the present case, the Guardianship 
Court did effectively exercise control over the applicant's guardian. In these circumstances, 
the Commission finds that the restrictions imposed on the applicant's legal capacity in the 
present case by the appointment of a guardian did not impair the very essence of the 
applicant's right to access to a court’.  

[88]. The importance of an appropriate supervision of the discharge by the appointed guardians of 
their mandate is illustrated by two cases that were argued before the European Court of 
Human Rights in November 2009 (Mitev v. Bulgaria and Stanev v. Bulgaria), both brought 
jointly by the nongovernmental organisation Bulgarian Helsinki Committee and the Mental 
Disability Advocacy Center. These twin cases both related to situations where the applicants 
were deprived of legal capacity and placed under guardianship against their will, and were 
ordered by their guardians to be placed in a social care institution. 

[89]. Both applicants applied to the local municipality as well as the prosecutor's office to restore 
their legal capacity, these being the two mechanisms which have the discretion under 
Bulgarian law to apply to a court to have someone's legal capacity restored. The guardians 
in both cases refused to cooperate. Mr Mitev's guardian was his daughter who wanted his 
legal capacity to be deprived and wanted him to remain in an institution, while Mr Stanev's 
guardian was the director of the social care institution where he resides. The municipality 
and the prosecutor's office refused to cooperate. No Bulgarian court has ever considered the 
merits of restoring the legal capacity of either applicants.  

[90]. In their applications to the European Court of Human Rights, both applicants alleged that 
the deprivation of legal capacity was done in such a way as to violate their right to a fair trial 
(in violation of Article 6 of the European Convention on Human Rights); that the 
deprivation of legal capacity affected the enjoyment of their private and family life (Article 
8); that they were arbitrarily and unlawfully detained in the social care institution (Article 
5(1)); that there was no judicial review of the lawfulness of their detention (Article 5(4)); 
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that Bulgarian law allows for no possibility to seek compensation for their unlawful 
detention (Article 5(5)); that the conditions of detention (in Mr Stanev's case) in the Pastra 
social care institution constituted inhuman and degrading treatment and punishment (Article 
3)74; that institutionalisation is itself a violation of the right to respect for private life and 
home (Article 8); and that there were no effective remedies for the above violations (Article 
13). 

[91]. It also occurs that, while a guardian is appointed, his or her ability to effectively represent 
the person placed under guardianship is restricted, making it difficult or impossible for that 
person to exercise his/her rights, in particular to access to a court. In the case of Salontaji-
Drobnjak v. Serbia (Appl. No. 36500/05, judgment of 13 October 2009), Mr. Salontaji-
Drobnjak was diagnosed in December 2004 by a psychiatric institute as suffering from 
litigious paranoia and recommended that his legal capacity be restricted.75 A court therefore 
partially deprived him of his legal capacity in February 2005, following a hearing which Mr 
Salontaji-Drobnjak did not attend and in which he was represented by a state-appointed 
lawyer whom he never met. When, the following month, Mr Salontaji-Drobnjak asked the 
court to restore his full legal capacity, his request was rejected on the grounds that he could 
not represent himself in court proceedings without a guardian. The Social Care Centre 
appointed his son as a guardian under the condition that he seeks its consent for any action 
he undertook. Thus, when the guardian applied in court asking, in the absence the Social 
Care Centre’s consent, that his father’s legal capacity be restored, the court rejected this 
application, on the grounds that without the agreement of the Social Care Centre, the 
applicant’s son had no standing to bring the proceedings at issue. The European Court of 
Human Rights concluded that this situation amounted to a violation of the right of access to 
a court guaranteed by Article 6(1) ECHR: despite the numerous requests lodged by Mr 
Salontaji-Drobnjak and his guardian to have his legal capacity fully restored, four years later 
a court had not yet pronounced itself on the matter ; during this time there had been no 
comprehensive psychiatric examination of the applicant ; lastly, the domestic law did not 
provide for a periodical judicial re-assessment of the applicant’s condition but granted the 
decisive power in this regard to the Social Care Centre. 

[92]. In Salontaji-Drobnjak v. Serbia, the European Court of Human Rights also addressed the 
limitation of the applicant’s legal capacity under Article 8 ECHR. Indeed, the Court noted 
that the limitation to his legal capacity had been very serious as Mr Salontaji-Drobnjak was 
unable to independently take part in legal actions, file for a disability pension, decide about 
his own medical treatment, or even get a loan. Since the procedure which the domestic 
courts had applied when deciding on it presented various defects and since, in the view of 
the Court, the domestic authorities had to set up an effective judicial mechanism of dealing 
with vexatious litigants’ claims without having to necessarily limit their legal capacity, the 
Court concluded that there had been a breach of the applicant’s right to respect for his 
private life and a violation of Article 8. 

                                                      
74 The application filed by Mr Stanev also relates, in part, to his placement in an institution (the Pastra social care 
institution) which the European Committee for the Prevention of Torture considered to present such deficiencies in the 
living conditions and care of residents that this ‘created a situation which could be said to amount to inhuman and 
degrading treatment’. At the end of its December 2003 visit in Bulgaria, the CPT in fact requested the Bulgarian authorities 
to ‘draw up a plan of concrete measures (including a timetable for their implementation) for the urgent replacement of the 
Home in Pastra’. In the meantime, it called upon the authorities ‘to take steps as a matter of urgency to address the most 
pressing problems at the establishment: i) to ensure that the dormitories were adequately heated during the day and the 
night; ii) to take better care of the incontinent patients; iii) to ensure that all residents had a full set of bedding; iv) to make 
new arrangements for the toilet facilities’ (CPT/Inf (2004) 23, at para. 33. See http://www.cpt.coe.int/documents/bgr/2004-
23-inf-eng.htm#_Toc70218697 (15.11.2009)). 

75 The limitation of Mr Salontaji-Drobnjak’s legal capacity was the result of a pscychiatric assessment performed after the 
applicant had brought before the domestic courts some 200 lawsuits against his employer and its management, as well as 
against various private parties and Government officials. 

http://www.cpt.coe.int/documents/bgr/2004-23-inf-eng.htm#_Toc70218697
http://www.cpt.coe.int/documents/bgr/2004-23-inf-eng.htm#_Toc70218697
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6. Miscellaneous 
 

[93]. NTR 

 



Annexes-Case Law 
In different Sections of the Guidelines, experts have been asked to refer to case law. Please present the case law reference in the format 
below 

Case title ECJ (Grand Chamber), 11 July 2006, C-13/05, Sonia Chacón Navas v Eurest Colectividades SA 

Decision date 11 July 2006 

Reference details (reference 
number; type and title of 
court/body; in original 
language and English [official 
translation, if available]) 

Court of Justice of the European Communities, case available in all official languages of the EU 

Key facts of the case 
(max. 500 chars) 

Sonia Chacón Navas dismissed because of illness, and she sought before the Spanish courts to be reinstated in her 
job, maintaining that her dismissal was void on account of the unequal treatment and discrimination. The Spanish 
courts asked whether the general framework laid down by Directive 2000/78 for combating discrimination on the 
grounds of disability confers protection on a person who has been dismissed by his employer solely on account of 
sickness. 

Main 
reasoning/argumentation 
(max. 500 chars) 

The ECJ takes the view that ‘disability’ and ‘sickness’ are different concepts, and that, in the autonomous meaning 
to be given to this term in EU law, the concept of ‘disability’ must be understood as referring to a limitation which 
results in particular from physical, mental or psychological impairments and which hinders the participation of the 
person concerned in professional life. The ECJ therefore concludes that a person who has been dismissed by his 
employer solely on account of sickness does not fall within the general framework laid down for combating 
discrimination on grounds of disability by Directive 2000/78. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

This is the first case providing an authoritative interpretation of the notion of ‘disability’ as used in the 
Employment Equality Directive (2000/78), which the directive itself does not define.  EU law therefore does not 
impose on the EU Member States an obligation to protect persons from discrimination on grounds of ‘sickness’ 
alone.  
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Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
 

 

Proposal of key words for 
data base 
 

Disability – definition - health 

Case title European Court of Human Rights, Herczegfalvy v. Austria, judgment of 24 September 1992 

Decision date 24 September 1992 

Reference details (reference 
number; type and title of 
court/body; in original 
language and English [official 
translation, if available]) 

Appl. No. 10533/83 – available in English and French 

Key facts of the case 
(max. 500 chars) 

In January 1978, following a number of criminal convictions for violent behavior, Mr Herczegfalvy was ordered 
into provisional placement (vorläufige Unterbringung) in an institution for mentally ill offenders (Article 438 of the 
Austrian Code of Criminal Procedure). He was forced fed through a tube in the Vienna psychiatric hospital, where 
he remained between 1979 and his release in 1984. He was also forced to absorb neuroleptics, was handcuffed and 
a belt was placed around his ankles because of the danger of aggression and the death threats he was making.  

Main 
reasoning/argumentation 
(max. 500 chars) 

The Court found that the judicial review of the detention was insufficient under Article 5(4) ECHR, since the 
intervals between different decisions reviewing the detention wer e too long. However, the Court did not consider 
that Article 3 ECHR (prohibition of torture or inhuman or degrading treatment or punishment) was violated, since 
according to the psychiatric principles generally accepted at the time, medical necessity justified the treatment in 
issue. The Court did find that Article 8 ECHR (secrecy of correspondance) had been violated since the control on 
the correspondance of the applicant was not provided by law.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

This case is the first in which the European Court of Human Rights exmined in detail the conditions under which a 
person detained on grounds of mental illness (as allowed under Article 5 para. 1, e) ECHR could be held, and could 
be subjected to involuntary medical treatment.The Court allows for the possibility of forced medical treatment 
where this is justified by medical necessity.  
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Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
 

 

Proposal of key words for 
data base 
 

Mental health – detention – medical treatment  

Case title European Court of Human Rights (2nd sect.), Gajsci v. Hungary (Appl. No. 34503/03), judgment of 3 October 2006 

Decision date 3 October 2006 

Reference details (reference 
number; type and title of 
court/body; in original 
language and English [official 
translation, if available]) 

Appl. No. 34503/03 – judgment available in English 

Key facts of the case 
(max. 500 chars) 

The applicant had been committed to hospital because of his erratic, pyromaniac behaviour, and was in a deranged 
state of mind which warranted his compulsory psychiatric treatment in a closed institution under the Hungarian 
Health Care Act. He complained that the judicial review of his detention was not in conformity with the 
requirement that the detention be ‘in accordance with the law’ as required by Article 5(1) ECHR.  

Main 
reasoning/argumentation 
(max. 500 chars) 

The European Court of Human Rights considered that the order of detention was not in conformity with the 
requirement of Art. 5(1) ECHR according to which any deprivation of liberty must be ‘lawful’ and ‘in accordance 
with the law’: the Court stresses that not only must the deprivation of liberty have been effected in conformity with 
the substantive and procedural rules of national law, but that it must also protect the individual from arbitrariness. 
While the relevant domestic law emphasises the prerequisite of dangerousness in order to justify compulsory 
hospitalisation and treatment, the domestic court decisions did not in practice appropriately assess the applicant’s 
alleged or potential “dangerous conduct”, under the applicable provisions of the Hungarian Health Care Act. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

The case clarifies the role courts must play in assessing the seriousness of the grounds invoked to justify placing 
persons with a mental illness or disorder into detention, as authorized in principle under Article 5(1)(e) ECHR.  
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Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
 

 

Proposal of key words for 
data base 
 

Mental health – Detention – Judicial review 

Case title European Court of Human Rights, Kutzner v. Germany (Appl. No. 46544/99), judgment of 26 February 2002 

Decision date 26 February 2002 

Reference details (reference 
number; type and title of 
court/body; in original 
language and English [official 
translation, if available]) 

Appl. No. 46544/99 – judgment available in English 

Key facts of the case 
(max. 500 chars) 

The parents in that case had mild intellectual disabilities and lived with their two daughters, who were late 
developers; they were supported by the social services, but later a court decide to deprive them of their parental 
rights and to place the children with foster parents on the basis that the Kutzner parents lacked the intellectual 
ability to take adequate care of the children. 

Main 
reasoning/argumentation 
(max. 500 chars) 

While recognizing that the national authorities may have had ‘legitimate concerns about the late development of 
the children noted by the various social services departments and psychologists’, the Court took the view that ‘both 
the care order itself and, above all, the manner in which it was implemented were unsatisfactory’, and resulted in a 
violation of the right to respect for family life under Article 8 ECHR. The Court found that the domestic authorities 
may have not given sufficient consideration to additional measures of support as an alternative to separating the 
children from their parents. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

The judgment is important in that it implies that national authorities, whether judicial or administrative, have a 
positive obligation to encourage and support family life even where parents have low intellectual abilities, and that 
separation of the children from their parents only would be justified in the most extreme cases, particularly in the 
presence of abuse.  
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Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
 

 

Proposal of key words for 
data base 
 

Mental disability – family life  

Case title Human Rights Committee, A. v. New Zealand, Communication n° 754/1997, final views of 3 August 1999 

Decision date 3 August 1999 

Reference details (reference 
number; type and title of 
court/body; in original 
language and English [official 
translation, if available]) 

UN doc. CCPR/C/66/D/754/1997 – available in English 

Key facts of the case 
(max. 500 chars) 

A., the author of the communication, had been detained for a period of nine years after having been found to be 
paranoid and a danger both to himself and to others, following an examination of his mental state by psychiatrics. 
His requests for release were unsuccessful before the New Zealand courts. 

Main 
reasoning/argumentation 
(max. 500 chars) 

The Human Rights Committee concluded that the deprivation of liberty of A. was neither unlawful nor arbitrary 
and thus not in violation of article 9, paragraph 1, of the International Covenant on Civil and Political Rights. The 
HRC noted that the detention under the Mental Health Act ‘followed threatening and aggressive behaviour on the 
author's part, and that the committal order was issued according to law, based on an opinion of three psychiatrists. 
Further, a panel of psychiatrists continued to review the author's situation periodically’.  

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

In this case, the HRC provides an authoritative interpretation of Article 9 ICCPR, concluding that the prohibition of 
arbitrary deprivations of liberty does not extend to detention justified by mental health reasons, where a person 
represents  a danger to him- or herself and/or to society. However, for a detention to be admissible in such a case, ir 
should be supported by sound medical expertise and it should be subject to periodic judicial review.  

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
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Proposal of key words for 
data base 
 

Mental health – Detention – Judicial review 

Case title Eur. Ct. HR (4th sect.), H.F. v. Slovakia (Appl. No. 54797/00) judgment of 8 November 2005 

Decision date 8 November 2005 

Reference details (reference 
number; type and title of 
court/body; in original 
language and English [official 
translation, if available]) 

Appl. No. 54797/00 – judgment only available in French 

Key facts of the case 
(max. 500 chars) 

The Slovakian courts had deprived Ms H.F. of her legal capacity on the basis that she had chronic paranoid 
schizophrenia and was incapable of entering into legal transactions or managing her affairs. They arrived at this 
conclusion, however, on the basis of outdated psychiatric evidence, and without hearing M.F., since they 
considered that such a hearing could be detrimental to her mental health.  

Main 
reasoning/argumentation 
(max. 500 chars) 

The European Court of Human Rights concluded that the process through which H.F. had been deprived of her 
legal capacity was in violation of Article 6(1) ECHR, which guarantees rights of defence for any contestation on 
civil rights and obligations. 

Key issues (concepts, 
interpretations) clarified by 
the case (max. 500 chars) 

This case confirms that Article 6 ECHR (fair trial) applies to procedures that can lead to persons’ legal capacity 
being restricted. It also describes the procedural safeguards that should be complied with in order to ensure that the 
rights of the persons whose legal capacity may be restricted to be protected and their interests to be taken into 
account. Domestic courts in the member States of the Council of Europe are under an obligation to assess all the 
evidence available, and to provide the person concerned with an opporunity to express his or her views directly or 
through a representative, prior to making a decision on legal capacity. 

Results (sanctions) and key 
consequences or implications 
of the case (max. 500 chars) 
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Proposal of key words for 
data base 
 

Mental health – Legal capacity – Rights of defence 

 
 
 
 
 
Please attach the text of the original decisions in electronic format (including scanned versions as pdf). 
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