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Part |: National standards
1. Cells

a. Cell space

There is no standard on cell space available to detainees in m2foreseen in Austrian law. However, there
are internal administrative regulations on cell space included in the "Basic decree concerning minimum
detention room sizes for detention rooms with one to four inmates and internal guidelines for
determining the occupancy of prisons ("Grundsatzerlass betreffend die Mindesthaftraumgréfien fiir
Haftréume mit ein bis vier Insassinnen bzw. Insassen und interne Richtlinien zur Ermittlung der
Belagsféhigkeit der Justizanstalten") of 23 September 2006 according to the Federal Minister of Justice.
According to the response provided by the Federal Minister of Justice, the minimum sizes are regulated
under point Il. of this decree as follows:!

Generally, a differentiation is made between detainees with and without concessions. §24 (1)
Penitentiary System Act (Strafvollzugsgesetz)? stipulates that a detainee who shows that he/she will
cooperate in achieving the purposes of the penal system shall be granted appropriate concessions upon
his request.

1 detainee without concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 7.5 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 9.4 m?

with separate wet area (including washbasin and toilet, no shower) 8.6 m?

1 detainee with concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 10.4 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 12.3 m?

with separate wet area (including washbasin and toilet, no shower) 11.5 m?2

2 detainees without concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 9.7 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 11.6 m?

with separate wet area (including washbasin and toilet, no shower) 10.8 m?

2 detainees with concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 13.8 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 15.7 m?

with separate wet area (including washbasin and toilet, no shower) 14.9 m?2

3 detainees without concessions according to § 24 Penitentiary System Act
without separate wet area but with washbasin 14.0 m?

1 Austria, Federal Minister of Justice, Response to parliamentary inquiry 2323/J-NR/2020, 18 August 2020.

2 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und der
mit_Freiheitsentziehung verbundenen vorbeugenden Mafnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 16.0 m?
with separate wet area (including washbasin and toilet, no shower) 15.2 m?

3 detainees with concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 19.9 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 21.9 m?

with separate wet area (including washbasin and toilet, no shower) 21.1 m?2

4 detainees without concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 17.5 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 19.6 m?

with separate wet area (including washbasin and toilet, no shower) 18.8 m?

4 detainees with concessions according to § 24 Penitentiary System Act

without separate wet area but with washbasin 24.8 m?

with separate wet area (including washbasin, toilet and a shower area together with the necessary
ancillary areas) 26.9 m?

with separate wet area (including washbasin and toilet, no shower) 26.1 m?

The Federal Minister of Justice further explained that in case of special forms of imprisonment, e.g., in
the case of detainees on release (Freigdnger), open or relaxed detention and residential group
detention, it is possible to deviate from these minimum detention room sizes, as in these forms of
imprisonment individual activities whose space requirements are included in the calculation of the
minimum detention room size can be carried out outside the detention room.3

The Federal Minister of Justice clarified further that this decree is an internal administrative guideline
that also takes into account the relevant CPT guidelines. However, as this is an internal policy decree
without external effect and not a law or regulation, no subjective personal entitlement of a detainee to
a corresponding minimum cell size can be derived from it. According to the Minister, the Austrian prison
system always seeks to comply with these guidelines in its prisons; however, due to overcrowding, there
may be temporary shortfalls.* In this context, the prison administrations have been asked to take
appropriate measures to create the conditions for 5% overcrowding in their prisons.>

The regulations differentiate between single-occupancy and multiple-occupancy cells in line with the
Dorobantu ruling spelled out by the CJEU. While the regulations differentiate in detail with which type
of sanitary facilities (washbasin, separate wet area including washbasin, toilet and a shower area
together with the necessary ancillary areas, separate wet area including washbasin and toilet, no
shower) the cell is equipped, the calculations of the available space - contrary to the calculation
requirements spelled out by the CJEU in its Dorobantu ruling - take account of the area occupied by
sanitary facilities, while not including any space occupied by furniture.

3 Austria, Federal Minister of Justice, Response to parliamentary inquiry 2323/J-NR/2020, 18 August 2020.
4 Austria, Federal Minister of Justice, Response to parliamentary inquiry 2323/J-NR/2020, 18 August 2020.
5 Austria, Federal Minister of Justice, Response to parliamentary inquiry 2323/J-NR/2020, 18 August 2020.
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These regulations meet the requirements concerning the minimum amount of surface area spelled out
in para. 34 of the Commission recommendation of 8.12.2022 on procedural rights of suspects and
accused persons subject to pre-trial detention.

b. Access to natural light and fresh air, cell equipment, furniture, and facilities

§ 40 (1) Penitentiary System Act (Strafvollzugsgesetz)® stipulates that detainees shall be accommodated
in simply and appropriately furnished rooms with sufficient air and daylight. If possible, non-smokers
shall not be accommodated together with smokers in the same prison room, unless they expressly agree
to joint accommodation. The detention rooms shall be well ventilated and appropriately heated during
the cold season. Detainees are entitled to decorate the cell as they wish, in particular with flowers and
pictures, provided that this does not jeopardise security and order in the prison according to § 40 (2)
Penitentiary System Act. § 40 (3) Penitentiary System Act further stipulates that when it is dark, the
prison rooms shall be lit outside the hours of night rest in such a way that the detainees can read and
work without endangering their eyesight. Detainees shall be entitled to use electric lamps that can be
switched on and off in the cell, especially if they only illuminate the individual cell, even during the night,
provided and as long as other detainees are not unreasonably disturbed and there is no fear of misuse.
If the cells are not equipped with such lamps, the detainees may be granted the extended lighting of
the cell in the evening as a concession (§ 24 Penitentiary System Act’).

§ 42 (4) Penitentiary System Act (Strafvollzugsgesetz)® stipulates the sanitary facilities must be
hygienically equipped and designed in such a way that detainees can meet their needs in a clean and
decent manner at all times. Cells shall have a “separate” toilet facility, without further defining the
required type of separation in a general manner for all cells. However, according to § 40 (4) Penitentiary
System Act toilet facilities must be structurally separated (baulich getrennt) from the rest of the cell in
case the cell is to be accommodated by more than one detainee.

c. Video-surveillance of cells
§ 102b (3) Penitentiary System Act (Strafvollzugsgesetz)® stipulates that, inter alia, that video
surveillance shall not be permitted in ordinary detention rooms (gewéhnliche Haftrdume), common
sanitary rooms and rooms reserved exclusively for the stay of prison staff. There are thus no standards
on general video-surveillance of cells foreseen in law. The legal commentary on this provision explains
that the term "ordinary detention room", refers to those detention rooms which are usually "inhabited"
by the detainees. Thus, rooms which are exclusively used for sleeping and living purposes, are excluded
from video surveillance. The prohibition applies without exception, so that general surveillance of
ordinary detention rooms is inadmissible even to prevent possible suicides; in this case, the detainee

6 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 tiber den Vollzug der Freiheitsstrafen und der
mit_Freiheitsentziehung verbundenen vorbeugenden Mafnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
7 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 liber den Vollzug der Freiheitsstrafen und der
mit _Freiheitsentziehung verbundenen vorbeugenden Mafsnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.
8 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und der
mit_Freiheitsentziehung verbundenen vorbeugenden Mafinahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.
% Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und der
mit_Freiheitsentziehung verbundenen vorbeugenden Mafnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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would have to be transferred to a special detention room (e.g., for suicidal persons) that can be
monitored accordingly.'® The legal basis for the real-time video-surveillance of such cells is laid down in
§ 102b (1) Penitentiary System Act. This type of video-surveillance serves protective purposes if there is
existing or imminent serious, significant danger to life or the health of an inmate (e.g. danger of serious
self-harm or death).

d. NPM assessment
Fiir einen modernen Strafvollzug bedarf es einer zeigemdfSen Infrastruktur. Geplante Zu- bzw. Umbauten
sind ehestmdéglich zu realisieren.*

Modern infrastructure is necessary for contemporary detention. Planned extensions and conversion
shall be implemented as soon as possible.*?

Die permanente Beleuchtung eines Haftraumes, die die dort untergebrachten Inhaftierten nicht zwischen
Tag und Nacht unterscheiden Idsst, kommt einer Folter gleich und ist unter allen Umsténden zu
vermeiden. 3

The permanent lighting of a cell such that the detainees housed there cannot distinguish between day
and night is tantamount to torture and shall be avoided in all circumstances.**

Many criteria, such as cell space, access to natural light, fresh air, cell equipment, facilities available to
detainees, as well as the availability of video-surveillance, are checked during the Federal Commission's
visits. In the case of video surveillance, special attention is also paid to the pixelation of WCs.**

Overcrowding is repeatedly a major challenge throughout Austria. As a result, cells are often occupied
by more detainees than usual.’®

10 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §102b (rdb.at).

11 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 126.

12 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 120.

13 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 133.

14 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 126.

15 With regard to the assessments of the NPM members included in this report, please note their general comment
that, firstly, the main results of the NPM’s monitoring are included in the annual report or special reports anyway
and, secondly, that generalisations are very difficult to make, especially as the questions would have to be
answered in a very differentiated manner for each institution, which is not feasible in this context. Information
provided by members of the Federal Commission for the enforcement of penalties and measures (part of the
Austrian NPM) during repeated consultations in March and April 2024.

18 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.
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Many prisons in Austria have very old building structures, which make it difficult to adapt the cells to the
modern standards.”

2. Allocation of detainees

a. Geographical allocation

According to § 134 Penitentiary System Act (Strafvollzugsgesetz)*®, the Federal Ministry Justice shall
determine within six weeks of admission at the latest in which penal institution, in what form and
according to what principles the sentence is to be executed. In making the determination, the nature of
the detainee, his previous life, his personal circumstances (this includes relations to the family) and the
nature of the offence of which he/she has been found guilty shall be taken into account to the extent
necessary to ensure that the purposes of the execution of the sentence (which include the social
rehabilitation) are achieved while making the best possible use of the prison facilities according to § 134
(2) Penitentiary System Act. If it appears necessary in the later course of the execution of the sentence,
to continue the execution of the sentence in another institution, in another form or according to other
principles, the Federal Ministry of Justice shall order the corresponding changes without formal
proceedings and without issuing a decision.

This “classification” in accordance with § 134 Penitentiary System Act is only required for sentences of
more than eighteen months and serves the purpose of differentiation and greater individualisation in
the treatment of detainees.” Individual prisons have developed special areas of care, which is taken
into account in the classification. These special areas of care include prioritisation in the areas of work
and training, detainees on release, care of sex offenders, drug-free wards and increased therapeutic
care in the prisons and departments of the penal system. Other priorities relate to the security sector.?

b. Allocation within detention facilities

Pursuant to § 9 Penitentiary System Act (Strafvollzugsgesetz)?® custodial sentences of more than
eighteen months shall be executed in a penal institution (Strafvollzugsanstalt); until the competent
penal institution has been determined, however, the sentence shall be executed in the detention centre
of the provincial court (Gefangenenhaus). Custodial sentences for which the term of imprisonment does
not exceed eighteen months shall be executed in the detention centres or in penal institutions; custodial
sentences for which the term of imprisonment does not exceed three months shall be executed
exclusively in the detention centres.

17 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

18 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

19 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §134 (rdb.at).

20 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §134 (rdb.at).

21 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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Pursuant to § 8 Penitentiary System Act (Strafvollzugsgesetz)?? each institution shall be run as male or
female institutions or in such a way that the male and female detainees held in the same institution are
separated from each other.

§ 185 Criminal Procedure Code 1975 (Strafprozessordnung)?® provides that defendants shall not be
detained together with convicted detainees. Defendants who are in custody for the first time [...] shall
in any case be detained separately from convicted detainees. However, separation may be waived for
outdoor exercise, work, religious services and events, as well as for the provision of healthcare, insofar
as such separation is not possible given the facilities available. Insofar as this is necessary to achieve the
purposes of detention, defendants suspected of involvement in the same offence shall be detained in
such a way that they cannot associate with each other. As long as the public prosecutor has not made a
decision on this, such suspects shall in any case be detained separately according to § 185 (2) Criminal
Procedure Code 1975. § 185 (3) Criminal Procedure Code 1975 stipulates that female defendants shall
in any case be held separately from male defendants and male detainees.

According to § 127 (1) Penitentiary System Act (Strafvollzugsgesetz)** detainees serving a custodial
sentence for the first time shall be held separately from detainees who are not serving a custodial
sentence for the first time. In the case of detainees serving sentences of more than three years, such
separation may be waived with their consent. However, § 127 (2) Penitentiary System Act stipulates
that such separation may be dispensed for exercising outdoors, at work, at religious services and at
events, if a separation is not possible given the facilities available. This also applies in the case of
detention in relaxed regime.

According to § 158 (1) Penitentiary System Act (Strafvollzugsgesetz)?* the placement (court-ordered
measure of forensic placement, Mafnahmenvollzug) under criminal law in a forensic therapeutic centre
shall be carried out in the specially designated institutions or in the specially designated unit of the
institutions for the execution of custodial sentences.

According to § 159 (1) Penitentiary System Act (Strafvollzugsgesetz)? offenders in need of withdrawal
(entwéhnungsbediirftige Rechtsbrecher) must be accommodated either in separate detention centres
in accordance or in separate units in accordance with § 22 Criminal Procedure Code 1975
(Strafprozessordnung)?.

22 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

23 Austria, Criminal Procedure Code 1975 (Strafprozefordnung 1975, StPO), Federal Law Gazette No. 631/1975.
24 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

25> Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

26 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden Mafinahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

27 Austria, Criminal Procedure Code 1975 (StrafprozefSordnung 1975, StPO), Federal Law Gazette No. 631/1975.
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According to § 160 (1) Penitentiary System Act (Strafvollzugsgesetz)?® the detention of dangerous
recidivists (gefdhrliche Riickfallstéiter) shall in general be carried out in specially designated institutions
or in special units of institutions for the execution of custodial sentences. However, as of now no such
designated institution currently exists in Austria.?®

§ 55 (1) Juvenile Court Act (Jugendgerichtsgesetz)®® stipulates that prison sentences imposed on
juveniles (anyone who has reached the age of fourteen but not yet eighteen;) shall be executed in
special institutions designated for this purpose, or, if possible, in special departments of other prisons.
§ 55 (2) Juvenile Court Act stipulates further that juvenile detainees shall be separated from adult
detainees.

c. NPM assessment
Kénnen Untergebrachte nicht zeitnahe in ihre Zielanstalt (liberstellt werden, ist ihnen bis dahin ein
addquates Therapieangebot zu unterbreiten.

If detainees cannot be transferred to their target institution as planned, they shall be offered an
adequate therapy programme.3?

The place of accommodation, i.e. the distance from the family, is not often mentioned by those affected,
but it is a recurring theme. Especially when children are involved, and particularly for women, the place
of detention plays a role. As Austria only has one women's prison, the place of detention is not an issue
for women in relation to resocialization. For men, the place of detention in relation to the family
generally seems to play a less important role. Expected prison conditions and sometimes the "severity"
of the courts responsible in the district (chances of half and third sentences) outweigh this. One prison
officer put it like this - admittedly exaggerated: “Women want to see their children, the men are glad to
be rid of them.” During visits, the specific location of the juveniles in prison is scrutinised and a closer
look is taken at the allocation of other detainees, in case specific complaints are made.3?

28 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.

22 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §160 (rdb.at).

30 Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 iiber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 —JGG), Federal Law Gazette Nr. 599/1988.

31 Austria, Austrian Ombudsman Board (2023), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2022 - Prdventive Menschenrechtskontrolle, Vienna, p. 125.

32 Austria, Austrian Ombudsman Board (2023), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 115.

33 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.
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3. Hygiene and sanitary conditions

a. Access to toilets
§ 42 (4) Penitentiary System Act (Strafvollzugsgesetz)®* stipulates the sanitary facilities must be
hygienically equipped and designed in such a way that detainees can meet their needs in a clean and
decent manner at all times. Cells shall have a “separate” toilet facility, without further defining the
required type of separation in a general manner for all cells. However, according to § 40 (4) Penitentiary
System Act toilet facilities must be structurally separated (baulich getrennt) from the rest of the cell in
case the cell is to be accommodated by more than one detainee.

According to the legal commentary on this provision neither toilets in multi-person detention rooms
that are separated from the rest of the detention room by curtains, nor toilets that are not permanently
accessible, nor the so-called bucket system meet the hygienic standards and the requirement to respect
human dignity.®

b. Access to showers and warm and running water
§ 42 (3) Penitentiary System Act (Strafvollzugsgesetz)®® stipulates that detainees shall be given enough
hot water daily to enable them to clean themselves thoroughly. In addition, they shall be given the
opportunity to take a warm shower or full bath as often as necessary, but at least twice a week.

According to § 42 (2) Penitentiary System Act (Strafvollzugsgesetz) detainees must care for their bodies
as health and cleanliness require. A sense of honour and human dignity must be maintained when
monitoring personal hygiene. If there is a risk of danger or abuse, haircuts and shaving must be carried
out in the presence of a prison officer according to this provision.

c. Access to sanitary products

According to § 132 Penitentiary System Act, detainees receive institutional clothing and/or underwear
upon admission to the institution either if they do not have any of their own or if they wish to do so,
regardless of whether they have sufficient clothing or not. The same applies to items for simple personal
hygiene (toothpaste, soap, toothbrush, towels, toilet paper). Both, clothing and the items necessary for
simple personal hygiene are to be supplemented later, if necessary, as part of the obligation enshrined
in § 31 Penitentiary System Act.3” According to § 34 (1) Penitentiary System Act detainees shall be
entitled to purchase food and beverages as well as personal hygiene products and other simple articles
of daily use once a week at their own expense through the institution.

d. Hygienic conditions in cells
§ 42 (1) Penitentiary System Act (Strafvollzugsgesetz)®® stipulates that the facility shall be kept clean.

34 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.

3> Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §42 (rdb.at).

36 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

37 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §132 (rdb.at).

38 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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§ 39 Penitentiary System Act stipulates that detainees shall be entitled to wear their own underwear as
well as simple and appropriate outer clothing, provided that regular cleaning of the underwear is
possible in the institution or can be arranged for outside the prison and there is no danger to security
and order. Otherwise, detainees shall wear prison clothing in the cases specified in the Penitentiary
System Act. Bedding, towels and handkerchiefs shall also be provided by the prison.

§ 35 Penitentiary System Act stipulates that detainees shall keep the cells and prison facilities clean.

e. NPM assessment
Haftréume, in denen mehre Personen, wenn auch nur kurzfristig, untergebracht werden, miissen liber
eine baulich abgetrennte Toilette verfiigen.*®

Cells in which several persons are housed, even if only briefly, shall have a structurally separate toilet.*°

Einzelhaftrdume miissen (liber Toiletten verfiigen, die vom restlichen Haftraum getrennt sind (durch
Vorhang, Barrieren).*

Single cells shall have a toilet that is separate from the rest of the cell (by a curtain, barriers).*?

Strafgefangenen ist ausreichend Gelegenheit zum Duschen zu geben.*

Prison inmates shall be given ample opportunity to shower.**

Hygiene and sanitary conditions are usually not a major concern. However, not all prisons cells have the
required structurally separate toilet facility.**

39 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 128.

40 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 122.

41 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 128.

42 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 122.

43 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 129.

44 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 123.

45 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.
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4. Nutrition

a. Quality and quantity of food
§ 38 (1) Penitentiary System Act (Strafvollzugsgesetz)* stipulates that detainees shall be adequately
provided with simple prison food. The food shall be in accordance with nutritional science and tasty and
shall be served at the usual times of the day for meals. According to the legal commentary on this
provision, food for working detainees should be more plentiful - also based on nutritional science.*’

According to § 34 (1) Penitentiary System Act detainees shall be entitled to purchase food and beverages
as well as personal hygiene products and other simple articles of daily use once a week at their own
expense through the institution.

According to information provided by the Federal Minister of Justice in 2021%, the lower limit of the
daily energy requirement for male adults amounts to 9000 kilojoules, the upper limit 12,500 kilojoules,
whereby the energy values contained in fruit must be taken into account in the calculation in line with
the basic decree*® concerning the catering and kitchen system in prisons. These nutritional principles
represent a general framework for all prisons.

§ 58 (2) Juvenile Court Act (Jugendgerichtsgesetz)*° provides that juvenile detainees shall be provided
with more food in accordance with their physical development.

b. Drinking water
§ 38 (1) Penitentiary System Act (Strafvollzugsgesetz)®! stipulates that detainees shall be adequately
provided with simple prison food. The basic decree concerning the catering and kitchen system in
prisons>? provides that detainees shall be provided with sufficient drinking water at all times (also during
working hours).

c. Dietary requirements
§ 38 (1) Penitentiary System Act (Strafvollzugsgesetz)®? stipulates that food shall be in accordance with
nutritional science and tasty.

46 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

47 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §132 (rdb.at).

48 Austria, Federal Minister of Justice, Response to parliamentary inquiry 4599/J-NR/2020, 11 February 2021.

4% Austria, Basic decree concerning the catering and kitchen system in prisons (Grundsatzerlass betreffend das
Verpflegs- und Kiichenwesen der Justizanstalten), entry into force: 1 April 2016.

50 Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 (liber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 —JGG), Federal Law Gazette Nr. 599/1988.

51 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

52 Austria, Basic decree concerning the catering and kitchen system in prisons (Grundsatzerlass betreffend das
Verpflegs- und Kiichenwesen der Justizanstalten), entry into force: 1 April 2016.

53 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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The basic decree concerning the catering and kitchen system in prisons>* provides that various forms of
nutrition shall be offered. This includes: normal diet, meals for young people, dietary requirements in
accordance with religious beliefs and cultural precepts, dietary meals, light meals, light meals in
accordance with religious beliefs and cultural precepts, diabetic meals, and an underweight allowance.
With regard to vegetarian or vegan diets, the decree states that individual dietary requirements can be
catered for according to the available resources and possibilities. However, there is no subjective right
to such dietary requirements.

d. NPM assessment
No such assessments to be reported for the reporting period.

Quality and a balanced diet are always part of the questions during visits and are also a regular topic for
detainees. Experience has shown that diets, light meals, Ramadan, kosher food and other individual
needs are taken into consideration.*

Detainees occasionally criticise the quantity and quality of the food.*®

5. Time spent outside the cell and outdoors

a. Time spent outdoors
§ 43 Penitentiary System Act (Strafvollzugsgesetz)” stipulates that - if the weather does not prevent it
- detainees who do not work outdoors shall have the right to spend one hour outdoors every day, and
other detainees shall have the right to spend one hour outdoors on non-working days, considering their
state of health. The time spent outdoors shall be extended if this is possible without interfering with
other duties and the order in the prison.

§ 58 (3) Juvenile Court Act (Jugendgerichtsgesetz)>® provides that juvenile detainees who do not work
outdoors shall have the right to spend two hours outdoors every day, and other juvenile detainees shall
have the right to spend two hours outdoors on non-working days, taking into account their state of
health, whereby this time shall be used for physical development through physical exercise, sport and
play where possible. If outdoor exercise is not possible due to the weather without jeopardising health,
exercise in suitable rooms within the institution shall be made possible instead.

54 Austria, Basic decree concerning the catering and kitchen system in prisons (Grundsatzerlass betreffend das
Verpflegs- und Kiichenwesen der Justizanstalten), entry into force: 1 April 2016.

55 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

56 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

57 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

58 Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 liber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 —JGG), Federal Law Gazette Nr. 599/1988.
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b. Time spentindoors
§ 124 (1) Penitentiary System Act (Strafvollzugsgesetz)>® stipulates that during the day, detainees shall
be accommodated in community with other detainees as long as possible. During the night rest period,
they shall be accommodated as individually as possible. If appropriate, the accommodation shall be in
living groups or otherwise without closing the detention or recreation rooms during the day.

c. Recreational facilities
§ 59 Penitentiary System Act stipulates that every prison shall have a library from which detainees may
borrow books and periodicals. The standard of public libraries shall be taken into account when
equipping the libraries.

§ 43 Penitentiary System Act (Strafvollzugsgesetz)®° stipulates that during the time spent outdoors,
sporting activity shall be permitted insofar as this is possible according to the facilities available and
appears appropriate according to the age and state of health of the detainees.

d. Educational activities
§ 65 Penitentiary System Act stipulates that an educational, artistic, or entertaining event shall be held
at least once every three months in the penal institutions.

§ 58 (1) Penitentiary System Act (Strafvollzugsgesetz) stipulates that detainees shall be encouraged to
make meaningful use of their free time and, if necessary, instructed to do so. To this end, they shall in
particular be given the opportunity to read, to participate in the reception of radio broadcasts (radio
and television), to engage in sporting activities or to play parlour games. § 58 (2) Penitentiary System
Act (Strafvollzugsgesetz) stipulates that insofar as it is possible, taking into account the conditions of the
prison, without impairing the routine (Dienst) and the security and order, the detainees shall be entitled
to obtain their own books and magazines (§ 60 Penitentiary System Act), to work in their free time (§
61 Penitentiary System Act), to keep written records (§ 62 Penitentiary System Act), to draw and paint
(§ 63 Penitentiary System Act) and to participate in events (§ 65 Penitentiary System Act). According to
§ 64 Penitentiary System Act, the objects required to exercise the rights referred to in §§ 62 and 63
Penitentiary System Act shall be procured by the prison at the detainee’s expense.

§ 58 (5) Juvenile Court Act (Jugendgerichtsgesetz)?' provides that in special prisons for juveniles,
detainees shall receive regular education. In other institutions for the execution of custodial sentences,
education shall be provided in the execution of juvenile sentences insofar as this is possible and feasible.
The lessons shall aim to remedy any deficiencies in the detainees' compulsory education and also to
promote their general education. The success of the lessons shall be recorded in an appropriate manner.
The time spent in class shall be included in working hours.

59 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

60 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

61 Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 liber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 —JGG), Federal Law Gazette Nr. 599/1988.
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e. NPM assessment
Auch in Zeiten einer Pandemie haben Inhaftierte das Recht auf sportliche Betétigung wéhrend des
Aufenthalts im Freien.®?

Even during a pandemic, detainees have the right to sporting activities when outdoors.®3

Die personellen Ressourcen miissen an die realen Erfordernisse eines modernen Vollzugsalltags
angepasst werden. Ausreichend Personal ist nétig, um angemessene Lebens- und
Aufenthaltsbedingungen sicherzustellen.

Human resources shall be aligned with the real needs of modern everyday prison life. Sufficient
personnel is necessary to guarantee appropriate living conditions.®

Auch und gerade wdhrend der Pandemie ist allen Inhaftierten der tégliche Aufenthalt an der frischen
Luft zu erméglichen.®®

All detainees shall have the possibility to go outside in the fresh air every day, in particular during the
pandemic.®’

Es ist fiir ausreichend Sport- und Bewegungsmdglichkeiten zu sorgen.®®

Sufficient opportunities for sport and exercise shall be ensured.®

The actual time spent outside the cell and outdoors is an aspect strongly observed by the Federal
Commission for the enforcement of penalties and measures because certain groups of detainees are

62 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p 130.

63 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 123.

64 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p 149.

65 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 142.

66 Austria, Austrian Ombudsman Board (2023), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2022 - Prdventive Menschenrechtskontrolle, Vienna, p. 112.

67 Austria, Austrian Ombudsman Board (2023), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 104.

68 Austria, Austrian Ombudsman Board (2023), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2022 - Prdventive Menschenrechtskontrolle, Vienna, p. 113.

69 Austria, Austrian Ombudsman Board (2023), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 104.
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locked up for 23 hours. In other words, they are allowed to walk for one hour and, at best, have a small
number of additional sports and leisure activities outside the cell.”’

In some prisons, detainees generally call for more opportunities for sport and exercise. However, due to
the lack of sufficient staff in prisons leisure activities are often cut.”*

6. Solitary confinement

a. Placement in solitary confinement

§ 103 Penitentiary System Act (Strafvollzugsgesetz)’? stipulates that solitary confinement is one of the
security measures for detainees with flight risk, risk of violence or self-harm or other relevant danger
for security and order. § 103 (2) 1a Penitentiary System Act stipulates that a detainee who either works
during the day or is kept in his/her spare time in common areas for two hours may be taken into solitary
confinement for the rest of the day. § 103 (2) 4 Penitentiary System Act (Strafvollzugsgesetz) provides
for the placement of the detainee in a specially secured cell, from which all objects are removed with
which the detainee can cause harm or harm himself/herself. § 103 (3a) Penitentiary System Act
(Strafvolizugsgesetz) stipulates that only detainees, whose dangerousness to themselves, other persons
or property does not permit placement in another detention room, may be accommodated in a specially
secured cell. The specially secured cell must have sufficient air supply and sufficient daylight. If there
are no concerns regarding the safety, a mattress, and a spoon for taking meals shall be made available
to a person accommodated in the specially secured cell. § 103 (5) Penitentiary System Act
(Strafvollzugsgesetz) stipulates that the special security measures shall be maintained insofar as and as
long as this is absolutely necessary due to the extent and continuance of the danger. § 103 (6)
Penitentiary System Act (Strafvollzugsgesetz) stipulates that the ordering of special security measures
shall be at the discretion of the supervising prison officer. The latter shall report any such order to the
prison head without delay. The prison head shall decide without delay on the maintenance of the special
security measure. The maintenance of a measure may only be ordered by a court, which shall decide
thereon upon request of the prison head. If the court orders the maintenance of the measure, it shall
at the same time determine its maximum permissible duration; if the reasons that led to the ordering
of such a measure cease to exist before the expiry of this period, the prison head shall immediately
cancel the measure.

§ 114 (1) Penitentiary System Act provides that the penalty of house arrest may be imposed. House
arrest may not exceed four weeks. According to § 114 (2) Penitentiary System Act the detainee shall be
held in a special solitary confinement room during the period of house arrest. In minor cases it may be
ordered in the sentence that the detainee shall serve the house arrest in their usual place of detention.
During such detention, the detainee shall be deprived of the rights specified in section § 109 (3)
Penitentiary System Act and the privileges granted to him, unless in the case of simple house arrest

70 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

7! Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

72 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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individual rights or privileges are expressly maintained in the order to achieve the educational purpose
of the sentence. When exercising outdoors, the detainee must be kept separate from others. The
detainee may only be engaged in work that can be carried out in the detention room. In case strict house
arrest is imposed, at least the restriction of the time during which the detention room is artificially lit
and/or the withdrawal from work shall be ordered in the judgement for the duration of the house arrest.

§ 125 (2) Penitentiary System Act (Strafvollzugsgesetz) stipulates that, for a period exceeding four
weeks, a detainee may only be kept in solitary confinement against his/her will by order of a court,
which shall decide thereon upon request of the prison head. If the court orders the continuation of
solitary confinement, it shall at the same time determine the duration of such continuation. A detainee
may only be kept in solitary confinement for more than six months at his/her request and only with the
consent of the prison doctor.

b. Monitoring of detainees
§ 125 (1) Penitentiary System Act (Strafvollzugsgesetz)”? stipulates that if a detainee is held in solitary
confinement by day and by night, he/she must be visited at least once a day by a suitable prison officer
unless he/she receives visits.

Detainees placed in a specially secured cell, pursuant to § 103 (2) 4 Penitentiary System Act, shall be
visited by a doctor as soon as possible, at the latest within 24 hours, without prejudice to special
supervision by prison staff. Subsequently, such detainees shall be visited by the prison doctor on a daily
basis; if the prison doctor is not on duty in the prison on a daily basis, they shall be visited by a prison
staff member experienced in medical service on days when the doctor is not present. A psychiatrist,
psychotherapist or psychologist shall be consulted as far as this appears feasible.

§ 58 (8) Juvenile Court Act (Jugendgerichtsgesetz)’*provides that every juvenile detainee held in solitary
confinement shall be given the opportunity to hold a conversation at least twice a day.

c. NPM assessment
Besonders gesicherte Haftrdume sollen mit einem ca. 50 cm hohen Sitz- und Liegequader aus
Hartschaum ausgestattet sein, der mit einer abwaschbaren, desinfizierbaren Folie iiberzogen ist.””

Specially secured cells should be equipped with 50 cm high cuboids made of rigid foam, which is covered
with a washable, disinfectable foil.”®

73 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

74 Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 iiber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 — JGG), Federal Law Gazette Nr. 599/1988.

7> Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 125.

76 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 118 et seq.
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Soll eine Kameraiiberwachung ihren Zweck nicht verfehlen, diirfen die dafiir eingesetzten Beamtinnen
und Beamten nicht gleichzeitig mit anderen Aufgaben betraut werden.””

In order for the camera surveillance not to fail, the officers deployed to monitor the cells should not be
entrusted with other tasks at the same time.”®

Accommodation in so-called secure cells (“besonders gesicherte Haftrdume”) is scrutinised particularly
closely and strictly. Both the spatial conditions and the care situation during isolation are checked during
visits. The legal framework conditions and the actual situations in isolation have already been criticised
in detail on many occasions.”

Some of these detention rooms are not sufficiently equipped, in particular in order to prevent self-harm.%°

7. Work and education of detainees to promote social reintegration

a. General measures to promote social reintegration

§ 20 Penitentiary System Act (Strafvollzugsgesetz)®' describes the purposes of the penal system.
According to this provision, the execution of custodial sentences is intended to help convicted persons
to adopt an upright attitude to life that is adapted to the requirements of community life and to prevent
them from indulging in harmful tendencies. Execution is also intended to demonstrate the negative
value (Unwert) of the behaviour on which the conviction is based. In order to achieve these purposes
and to maintain security and order in the institutions for the execution of custodial sentences, detainees
shall be isolated from the outside world in accordance with the provisions of the Penitentiary System
Act and the regulations based thereon, subjected to other restrictions on their lifestyle and subjected
to educational measures.

§ 56 Penitentiary System Act (Strafvollzugsgesetz)®? provides that an educational influence on the
detainees shall be endeavoured in the implementation of all measures of the penal system. In addition,
detainees shall be given special educational counselling in individual and group discussions and in other
suitable ways.

77 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 125.

78 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 118 et seq.

79 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

80 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

81 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

82 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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According to § 75 Penitentiary System Act (Strafvollzugsgesetz)®® detainees shall be instructed to
maintain relationships with their relatives insofar as this is possible without interfering with the orderly
operation of the prison and insofar as it is to be expected that this will have a favourable influence on
the detainees, promote their later progress or otherwise be of benefit to them. Detainees shall also be
instructed to make provision for the care of their property. Their efforts to this end shall be supported
with advice and assistance at their request in co-operation with the competent authorities and
voluntary welfare agencies. Moreover, detainees shall also be instructed, if necessary, to make provision
for accommodation and work after their release. Their efforts to this end shall, at their request, be
supported with advice and assistance in cooperation with the authorities responsible for vocational
counselling and job placement and the independent welfare services.

According to § 144 Penitentiary System Act (Strafvollzugsgesetz)®* detainees shall be given increased
educational and welfare counselling before release to prepare them for life at liberty. Insofar as this is
possible in the prison facilities, detainees who are not expected to abuse the relaxed regime shall be
granted one or more of the relaxed regimes referred to in § 126 Penitentiary System Act. Preparation
for release

§ 146 Penitentiary System Act (Strafvollzugsgesetz)® provides, inter alia, that detainees shall be
informed by a legally competent person of the legal disadvantages they will continue to suffer after their
release as a result of their conviction and of the legal possibilities for remedying these disadvantages.
Moreover, detainees shall be encouraged, if necessary, to make timely provision for finding suitable
accommodation and a decent income after their release and, on release, to have proper clothing and
the means necessary for travelling to their future place of residence and for supporting themselves in
the initial period after release. Sick, injured or pregnant detainees must be advised to make
arrangements for their medical care after release. The efforts of detainees shall be supported with
advice and assistance in cooperation with the regional labour offices and public and private welfare
agencies.

b. Access to work
§ 44 Penitentiary System Act (Strafvollzugsgesetz)® stipulates that every detainee capable of work shall
be obliged to perform labour. Detainees obliged to work shall perform the work assigned to them.
Detainees may not be required to perform work that would endanger their lives or seriously damage
their health.

§ 45 Penitentiary System Act provides that provision shall be made to ensure that every detainee is able
to perform useful labour. All work that arises in the operation of institutions for the execution of

83 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
84 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.
85 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.
86 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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custodial sentences and that can be performed by detainees shall be performed by detainees. In
addition, detainees shall be employed in other work for the public administration, in charitable work or
in the production of goods for sale, as well as in work for commercial enterprises or other private clients.

§ 49 Penitentiary System Act provides that the workplaces shall be equipped in a contemporary manner
and § 52 Penitentiary System Act provides details concerning the remuneration for labour.

§ 58 (4) Juvenile Court Act (Jugendgerichtsgesetz)®” provides that juvenile detainees shall only be
engaged in work that is also educationally useful. In particular, they shall also be assigned to outdoor
work. Juvenile detainees may only work outside the prison if they are not exposed to the public in such
a way as to blunt their sense of honour (“Ehrgefiihl”). The daily working time shall be interrupted by at
least two longer breaks for recreation.

c. Access to education

According to § 48 Penitentiary System Act (Strafvollzugsgesetz)®® detainees who have not learnt a
profession or who cannot be employed in the profession they have learnt shall be trained in a profession
corresponding to their knowledge, abilities and possibly also their inclinations, if and insofar as this is
possible within the term of the sentence. Certificates of vocational training shall be issued in such a way
that it is not recognisable that the examination or training took place in prison. Vocational training and
further training courses may also be held during the time intended for the performance of work.
Participation in such courses outside an institution may only be permitted to detainees who are not
likely to abuse their labour. Detainees who take part in vocational training and further training courses
shall receive remuneration.

§ 57 (1) Penitentiary System Act (Strafvollzugsgesetz)®® stipulates that in prisons where, in view of the
average number of detainees held there and the average length of their sentences, this is compatible
with the principles of economical, efficient and appropriate administration, provision shall be made for
detainees who lack the knowledge and skills usually taught in elementary schools to receive the
necessary education. Under the same conditions, regular further training courses shall be organised in
the prisons for suitable detainees. According to § 57 (2) Penitentiary System Act detainees may
participate in distance learning courses. They may also use funds for this purpose which are not
otherwise available to them in prison. In the event of misuse, further participation in the course shall
be prohibited. § 57 (3) Penitentiary System Act provides that education and the activities associated
with participation in distance learning courses shall be carried out during non-working hours.

§ 58 (5) Juvenile Court Act (Jugendgerichtsgesetz)® provides that in institutions for the execution of
juvenile sentences, detainees shall receive regular education. In other institutions for the execution of
custodial sentences, education shall be provided in the execution of juvenile sentences insofar as this is

87 Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 liber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 —JGG), Federal Law Gazette Nr. 599/1988.

88 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

89 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.

% Austria, Juvenile Court Act 1988 (Bundesgesetz vom 20. Oktober 1988 liber die Rechtspflege bei Straftaten
Jugendlicher und junger Erwachsener, Jugendgerichtsgesetz 1988 —JGG), Federal Law Gazette Nr. 599/1988.
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possible and feasible. The lessons shall aim to remedy any deficiencies in the detainees’ compulsory
education and also to promote their general education. The success of the lessons shall be recorded in
an appropriate manner. The time spent in class shall be included in working hours.

d. NPM assessment
Langfristig ist eine Strategie zu entwickeln, um die Beschdftigungsquote (Arbeit) mdnnlicher Inhaftierter
graduell anzuheben. Die Méglichkeiten der Freizeitgestaltung sind auszubauen.”*

In the long term, a strategy shall be developed for the purpose of gradually increasing the employment
rate (work) of male detainees. Recreational opportunities shall be expanded.®?

In den anstaltseigenen Betrieben ist eine Durchmischung von weiblichen und mdénnlichen Inhaftierten
anzustreben.”?

Efforts shall be made to mix male and female detainees in the institution’s companies providing
occupational opportunities.®

Auch weiblichen Inhaftierten muss die Mdglichkeit geboten werden, eine Beschdftigung aufserhalb der
Anstalt zu verrichten. Frauen diirfen gegeniiber ménnlichen Inhaftierten nicht benachteiligt werden.®

Female detainees shall also be given the opportunity to work outside the institution. Women shall not
be placed at a disadvantage compared to male detainees.®®

Préventivmafinahmen gegen die Ausbreitung des COVID-19-Virus diirfen nicht iiberschiefsend sein. Der
Zugang zu Fachdiensten muss auch wdhrend der Unterbringung in Zugangshaftrdumen gewdhrleistet
sein.””

91 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p 128.

92 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 122.

93 Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p 129.

94 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 123.

% Austria, Austrian Ombudsman Board (2022), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2021 - Prdventive Menschenrechtskontrolle, Vienna, p. 152.

%6 Austria, Austrian Ombudsman Board (2022), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 144.

97 Austria, Austrian Ombudsman Board (2023), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2022 - Prdventive Menschenrechtskontrolle, Vienna, p. 111.
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Preventive measures against the spread of the COVID-19 virus shall not be excessive. Access to special
services shall be guaranteed even while in arrival cells.®®

Bei Gesprdchen mit Mitarbeiterinnen und Mitarbeitern der Fachdienste muss eine Vertraulichkeit der
Gesprdche gewahrt werden.®®

Confidentiality shall be assured for meetings with staff from the special services.°

Gelockerter Vollzug und Freigang sind Teil der Entlassungsvorbereitung. Auf sie kann in keiner
Justizanstalt verzichtet werden.?0!

Relaxed detention and day release are part of preparing for release, which no correctional institution
can do without.0?

Sufficient and meaningful activity is a reqular consideration during visits by the Federal Commission for
the enforcement of penalties and measures. Educational opportunities are continually examined,
particularly with regard to young detainees.'%3

It was repeatedly observed by the Federal Commission for the enforcement of penalties and measures
that a lack of staff in prisons leads to work and leisure activities being cut.*%

8. Healthcare

a. Access to healthcare
The fifth sub-section of the Penitentiary System Act (Strafvollzugsgesetz)'%> deals with medical care for
detainees. § 66 Penitentiary System Act stipulates that care must be taken to maintain the physical and
mental health of detainees. The health status of detainees and their weight are to be monitored. § 67

98 Austria, Austrian Ombudsman Board (2023), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 103.

9 Austria, Austrian Ombudsman Board (2023), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2022 - Prdventive Menschenrechtskontrolle, Vienna, p. 116.

100 Austria, Austrian Ombudsman Board (2023), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 107.

101 Austria, Austrian Ombudsman Board (2023), Bericht der Volksanwaltschaft an den Nationalrat und an den
Bundesrat 2022 - Prdventive Menschenrechtskontrolle, Vienna, p. 124.

102 Austria, Austrian Ombudsman Board (2023), Annual Report of the Austrian Ombudsman Board to the National
Council and the Federal Council 2021 Protection and Promotion of Human Rights, Vienna, p. 115.

103 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

104 Information provided by members of the Federal Commission for the enforcement of penalties and measures
(part of the Austrian NPM) during repeated consultations in March and April 2024.

105 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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Penitentiary System Act provides that the performance of a medical experiment on a detainee is also
inadmissible if the detainee consents to it. § 68 (1) Penitentiary System Act stipulates that in case of
iliness, accident, suicide attempt or other self-harm the prison doctor has to be informed. In such cases,
the prison doctor shall examine the detainee and has to make sure that he/she receives the necessary
medical and, if necessary, specialist treatment and care. The prison doctor shall also determine whether
the detainee is ill, whether he/she is bedridden, where he/she is to be accommodated, and whether
and to what extent he/she is able to work according to § 68 (2) Penitentiary System Act.

According to § 73 Penitentiary System Act, the detainee shall be granted the necessary dental
treatment. The conservative dental treatment shall be carried out in a simple form unless the detainee
requests special treatment at his/her own expense. Dentures are only provided on the own costs of the
detainee.

b. Availability of medical staff
If the prison doctor cannot be reached, another doctor shall be called in urgent cases according to § 70
Penitentiary System Act. Another doctor shall also be called in, if the prison doctor deems this
appropriate in view of the nature and seriousness of the case, or, if the detainee requests it in the event
of a suspected serious illness and pays the costs.

§ 71 Penitentiary System Act (Strafvollzugsgesetz)'°® provides that in case a sick or injured detainee
cannot be properly treated in the prison or if he/she poses an otherwise unavoidable threat to the
health of others, he/she shall be transferred to the nearest prison which has facilities to ensure the
necessary treatment or segregation. If the detainee cannot be properly treated in another prison or if
his/her life would be endangered by transfer to another prison, he/she shall be taken to a suitable public
hospital and, if necessary, guarded there. The public hospitals are obliged to admit the detainees and
allow him/her to be guarded.

c. Medical examination upon admission
§ 132 (5) Penitentiary System Act (Strafvollzugsgesetz)'®” provides that detainees shall be medically
examined on admission or as soon as possible thereafter.

d. Preventive care
§ 66 Penitentiary System Act (Strafvollzugsgesetz)'® stipulates that the health status of detainees and
their weight are to be monitored. The scope of medical services is not regulated in the Penitentiary
System Act. However, according to the legal commentary on this provision, there is no entitlement to
preventive medical check-ups. Yet, since a difference in treatment between prisoners and the rest of
the population would not be objectively justified, the benefits to be provided under the Penitentiary
System Act must be based on what would be provided by the social security system in the same case.

106 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.
107 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 (iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/1969.
108 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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In any case, the benefits provided by social insurance must be exceeded where this is medically justified
due to the specific situation of the prison system (e.g. higher risk of spreading diseases under the
conditions in prisons) in order to avert danger to the general public (e.g. according to the current state
of medical discussion for tuberculosis, but not for HIV).1°

e. Specialised care

§ 21 (1) of the Austrian Criminal Code (Strafgesetzbuch)*° provides that any person who has committed
an offence described under § 21 (3) Austrian Criminal Code under the significant influence of a serious
and persistent mental disorder and cannot be punished solely because he was mentally incompetent
(zurechnungsunfdhig) at the time of the offence due to this disorder shall be placed in a forensic
therapeutic centre if there is a high probability that he/she will otherwise commit a punishable offence
with serious consequences in the foreseeable future under the significant influence of his mental
disorder. § 21 (2) of the Austrian Criminal Code provides further that if there is such a fear, a person
who, without being mentally incompetent, has committed an offence pursuant to § 21 (3) Austrian
Criminal Code under the significant influence of a serious and persistent mental disorder shall also be
placed in a forensic therapeutic centre. In this case, placement shall be ordered at the same time as the
sentence is imposed.

§ 22 of the Austrian Criminal Code (Strafgesetzbuch)*'? provides that Any person who is addicted to the
abuse of an intoxicating or addictive substance and is convicted of a criminal offence committed while
intoxicated or otherwise in connection with his or her habituation or of committing a punishable offence
while fully intoxicated shall be committed by the court to an institution for offenders in need of
withdrawal, if it is to be feared from his person and the nature of the offence that he/she will otherwise
commit a punishable offence with serious consequences in connection with his/her habituation to
intoxicants or addictive substances or will commit punishable offences with not merely minor
consequences. Such placement shall not be ordered if the offender has to serve more than two years in
prison, if the conditions for his criminal placement in a forensic-therapeutic centre are met or if the
attempt to withdraw him/her off the habit appears to be futile from the outset.

§ 68a Penitentiary System Act (Strafvollzugsgesetz)'*? provides that a detainee shall undergo withdrawal
treatment, (a) if according to the declaration of the prison doctor, the detainee is addicted to the abuse
of an intoxicant or addictive substance and the treatment is appropriate in view of the duration of the
sentence, or (b) if the term of the sentence is more than two years and admission to an institution for
lawbreakers in need of weaning (section 22 of the Criminal Code) has been waived only for this reason.
§ 68a (2) Penitentiary System Act provides that no weaning treatment shall be initiated or continued if
the attempt at such treatment appears futile from the outset or if its continuation would not be
successful.

§ 129 Penitentiary System Act provides that detainees who are unsuitable for the general penal system
on account of mental health problems shall [...] be detained separately from other detainees and cared

109 Drexler, K. and Wenger, T. (2022), Strafvollzugsgesetz, 5th edition, §66 (rdb.at).

110 Austria, Austrian Criminal Code (Strafgesetzbuch), Federal Law Gazette No. 60/1974.

111 Austria, Austrian Criminal Code (Strafgesetzbuch), Federal Law Gazette No. 60/1974.

112 Austria, Penitentiary System Act (Bundesgesetz vom 26. Mdrz 1969 iiber den Vollzug der Freiheitsstrafen und
der mit Freiheitsentziehung verbundenen vorbeugenden MafSnahmen, Strafvollzugsgesetz - StVG), Federal Law
Gazette No. 144/19609.
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for in accordance with their condition. If the execution of the prison sentence in the regular manner
would be detrimental to such a detainee, the prison head shall order deviations from the provisions of
the Penitentiary System Act that are adapted to the detainee's individual nature. In doing so, however,
the rights granted to the detainee may not be impaired.

§ 57 Juvenile Court Act (Jugendgerichtsgesetz)'** provides that the execution of placement in an
institution for juvenile offenders in need of withdrawal shall take place in the institutions designated
under § 159 Penitentiary System Act for the execution of this measure on adults or in the institutions or
departments designated for the execution of sentences on juveniles. The Federal Minister of Justice is
respons