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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

The European Commission 2025 Rule of Law Report’ on Austria points at the slow
progress on the reform of the prosecution system. The report noted only “limited
progress” in taking forward the reform to establish an independent Federal
Prosecution Office. The current system, which allows the Minister of Justice to issue
instructions to prosecutors in individual cases, raises concerns regarding the
independence and autonomy of the prosecution, particularly in high-profile corruption
cases. The failure to rapidly implement a structural reform, keeps the door open for
potential political interference, which undermines the right to a fair judicial process
free from undue influence (Articles 47 and 48 Charter). However, there is a
commitment to reforms in the new government program? and legal initiatives for a
Federal Prosecution Office are on the way.

The European Commission 2025 Rule of Law Report3 on Austria, along with
submissions from the Austrian Bar Association (Osterreichischer
Rechtsanwaltskammertag) cited therein, further highlights persistent concerns
regarding high court fees and restrictions on legal aid (Verfahrenshilfe), which can
impede access to justice (Article 47 Charter).

The non-application of Charter standards in administrative asylum proceedings is a
persistent issue in Austria. A review of the case law published in the Austrian Legal
Information System reveals that Austrian asylum procedure cases often involve
appeals to the Federal Administrative Court against decisions by the Federal Office for

L European Commission, (2025), 2025 Rule of Law Report Country Chapter on the rule of law situation in
Austria, Strasbourg, 8 July 2025, p. 3.
2 Austria, Austrian Federal Chancellery (Bundeskanzleramt Osterreich) (2025), Doing the rights thing

now. For Austria. Federal Government Programm 2025-2029 (Jetzt das Richtige tun. Fiir Osterreich.

Regierungsprogramm 2025-2029), p. 134.

3 European Commission, (2025), 2025 Rule of Law Report Country Chapter on the rule of law situation in

Austria, Strasbourg, 8 July 2025, p. 6.



https://commission.europa.eu/document/download/f9790196-3452-4a1c-a7dc-eaea3c676099_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Austria.pdf
https://commission.europa.eu/document/download/f9790196-3452-4a1c-a7dc-eaea3c676099_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Austria.pdf
https://www.bundeskanzleramt.gv.at/bundeskanzleramt/die-bundesregierung/regierungsdokumente.html
https://commission.europa.eu/document/download/f9790196-3452-4a1c-a7dc-eaea3c676099_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Austria.pdf
https://commission.europa.eu/document/download/f9790196-3452-4a1c-a7dc-eaea3c676099_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Austria.pdf

Immigration and Asylum. In cases where the credibility of the applicant's flight story or
persecution claim is in dispute, the failure of the Federal Administrative Court to hold
an oral hearing before dismissing an appeal is a recurring source of alleged Charter
violation. The Austrian Constitutional Court has repeatedly had to overturn decisions
of the Federal Administrative Court on this very basis referring to Article 47 Charter.

1.2. Context and trends

In Austria, the European Convention on Human Rights has constitutional status since
1964 and thus a long, deeply embedded tradition in jurisprudence and administrative
law. Since its landmark decision® in 2012, the Constitutional Court attributes the status
of constitutionally guaranteed rights to those Charter rights that are “similar in
wording and determination” to rights guaranteed by the Austrian Constitution.
Provided the matter falls within the scope of application of the Charter, those rights
can be invoked as constitutionally guaranteed rights before the Constitutional Court in
individual complaint proceedings and form a standard of review in the general
assessment of the constitutionality of a legal provision. All three highest courts
(Constitutional Court, Supreme Administrative Court and Supreme Court) review the
application of the Charter in legislation, administration and judiciary on a regular basis.
Therefore, the Charter is broadly accepted and applied in Austria because it reflects
existing catalogues of human rights in the Austrian Constitution. The most substantial
use of the Charter is in the realm of procedural rights, particularly Article 47 (Right to
an effective remedy). This Article is increasingly referenced by the Austrian courts,
including the Constitutional Court, as the ultimate standard for judicial review in areas
of law that fall within the scope of EU law.

The link between access to EU Funds and compliance with the Charter under the
Common Provisions Regulation is only an emerging trend. Appropriate reporting
obligations were included in the rules of procedure of the Monitoring Committees of
all relevant programs approved.> However, awareness of funding requirements related
to the Charter appear to be still low. Moreover, a report asserts that “[w]hile there are
several NGOs involved in the Monitoring Committees of ESF+ and ERDF (e.g. the
Austrian Disability Council, the national antipoverty network for ESF+), none of them
are human rights NGOs with expertise in fundamental rights and non-discrimination in

4 Austria, Constitutional Court (Verfassungsgerichtshof), 19.632/2012, 14 March 2012.
5> Information provided by the Deputy Human Rights Coordinator of the Federal Chancellery on 12
October 2023.



https://www.ris.bka.gv.at/Dokumente/Vfgh/JFT_09879686_11U00466_2_00/JFT_09879686_11U00466_2_00.pdf

a broader sense. This means that the current members’ ability to spot, for example,
potentially problematic wording in calls for proposals that could result in
discrimination might be limited.”®

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent
use of the Charter by legal
practitioners inside and outside the
public administration and the judiciary

Despite the 2012 landmark decision by the Austrian Constitutional Court’ granting the
status of constitutionally guaranteed rights to Charter provisions "similar in wording
and determination" to domestic rights guaranteed by the Austrian Constitution, legal
professionals exhibit inertia in its application. Austrian legal professionals are
fundamentally accustomed to using primarily the European Convention on Human
Rights, which creates a barrier to the routine independent use of the Charter.

Structural driver: The Constitutional Service of the Federal Chancellery coordinates a
network of Human Rights Coordinators across all Federal Ministries and provinces. This
central structural embedding facilitates the improvement of human rights
mainstreaming and is tasked with improving the integration of human rights
considerations, including the Charter, into administrative work. The Austrian Charter
focal point was nominated in August 2022 and is also located at the Constitutional
Service of the Federal Chancellery of the Republic of Austria.

Driver: The four-year mandatory initial training period for all future judges and public
prosecutors includes a specific three-day seminar on fundamental rights. This training
covers the most important human rights sources, explicitly including the Charter, with
a focus on practical application. This ensures that the next generation of legal
professionals possesses the necessary knowledge and tools for using the Charter in
their judicial and prosecutorial roles. Moreover, the Austrian Federal Academy of
Public Administration (Verwaltungsakademie des Bundes) offers training to public

6 Birtha, M., Wladasch, K., Blimlinger, J., Gjylsheni S., (2025), Enhancing Charter Compliance of EU Funds,
Research Report, March 2025, p. 88.
7 Austria, Constitutional Court (Verfassungsgerichtshof), 19.632/2012, 14 March 2012.



https://gmr.lbg.ac.at/wp-content/uploads/sites/12/2025/05/ECHOFunds-Research-Report.pdf
https://gmr.lbg.ac.at/wp-content/uploads/sites/12/2025/05/ECHOFunds-Research-Report.pdf
https://www.ris.bka.gv.at/Dokumente/Vfgh/JFT_09879686_11U00466_2_00/JFT_09879686_11U00466_2_00.pdf

officials, which includes courses about fundamental rights protection in the EU.
However, there is no available information regarding whether the implementation of
the Charter by public officials is a specific topic of discussion in these training sessions

There are hardly any strategic efforts to consider the Charter as standard in local
administration. The project “RIGHTSCITIES” aims to promote an effective
implementation of the EU Charter of Fundamental Rights at city level and to raise
awareness in this area.?

8 For more information on the project see the website of the Ludwig Boltzmann Institute of
Fundamental and Human Rights dedicated to the project RIGHTSCITIES: Localising the Charter of

Fundamental Rights of the EU by operationalising the FRA Framework for Human Rights Cities.
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https://gmr.lbg.ac.at/research/rightscities-lokale-umsetzung-der-charta-der-grundrechte-der-eu-durch-operationalisierung-des-fra-rahmens-fuer-menschenrechtsstaedte/?lang=en
https://gmr.lbg.ac.at/research/rightscities-lokale-umsetzung-der-charta-der-grundrechte-der-eu-durch-operationalisierung-des-fra-rahmens-fuer-menschenrechtsstaedte/?lang=en

2. Use of the Charter in relation to
Funding

2.1. Number of complaints examined under
the EU Common Provisions Regulation
in 2025

None. On 2 December 2025, the human rights coordinators at the Austrian Federal
Chancellery reported that as of October 2025, no incompatibilities or complaints
concerning the cross-cutting fundamental requirement ‘EU Charter of Fundamental
Rights’ had been brought to the attention of the administrative authorities during the
relevant period. Therefore, no cases in this regard had to be examined or dealt with by
the monitoring committees till then.® Follow-up desk research indicates no cases since
then.

2.2. Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

No such examples to be reported.*?

? Information provided by the human rights coordinators at the Austrian Federal Chancellery on 2
December 2025 via email.
10 Information provided by the human rights coordinators at the Austrian Federal Chancellery on 2

December 2025 via email.

7



2.3.

Example of promising practice in the
implementation of the Horizontal
Enabling Conditions relating to the
Charter in 2025

As part of the ECHOFunds research project, a study was conducted on the

consideration of the Charter as a fundamental prerequisite for selected funding

programmes in Austria. The research report confirms that compliance with the Charter

is enshrined as a basic requirement in the programmes (see Table 3 on page 66 and

the comments on page 63, according to which the effective application and

implementation of the Charter is a fundamental prerequisite for funded projects).'!

The report also cites examples of best practices, such as:

the use of a questionnaire on cross-cutting issues to confirm that all legal and
formal criteria for the project have been met (see page 38 et seq.),

the involvement of the human rights coordinator of the Federal Ministry of
Agriculture, Forestry, Climate and Environmental Protection, Regions and
Water Management as a member of the ERDF & JTF Monitoring Committee
(see page 95),

the broad composition of the monitoring committees (see page 66 et seqq.),
the practice of the ESF+ managing authority to proactively support new
members of the Monitoring Committee by inviting them to bilateral
information meetings (see page 88), and

the discussion of equality issues in the ESF+ Monitoring Committee (see page
89).

The ECHOFunds research report is available here:

https://gmr.lbg.ac.at/news/veroeffentlich-des-forschungsberichts-echofunds/

1 Birtha, M., Wladasch, K., Blimlinger, J., Gjylsheni, S. (2025), Enhancing Charter Compliance of EU

Funds, Research Report, Vienna March 2025. Information provided by the human rights

coordinators at the Austrian Federal Chancellery on 2 December 2025 via email.
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https://gmr.lbg.ac.at/news/veroeffentlich-des-forschungsberichts-echofunds/
https://gmr.lbg.ac.at/news/veroeffentlich-des-forschungsberichts-echofunds/

3. Court decisions in 2025

Table 1 — Decision of 26 May 2025, Supreme Administrative Court (Verwaltungerichtshof)

Deciding body (in [Verwaltungerichtshof
original language)

Deciding body (in [Supreme Administrative Court
English)

Case number (also [Ra 2024/03/0068
European Case Law
Identifier ECLI, ECLI:AT:VWGH:2025:RA2024030068.L00

where applicable)

Parties Animal welfare association, Upper Austrian Provincial Government



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

26 May 2025

Web link to the
decision (if
available)

https://www.ris.bka.gv.at/Dokumente/Vwgh/JWT 2024030068 20250526L00/JWT 2024030068 20250526L00.html

Which were the
Charter

Article 47

situating the
[fundamental
rights dimension

provisions

referred to in the

case?

Key facts of the |A hunting association applied to the Upper Austrian provincial government for a special permit to shoot a black grouse.
case also Such a special permit is required because black grouse are protected throughout the year in Upper Austria. The Upper

Austrian provincial government granted the permit subject to certain conditions.

An animal welfare association lodged an appeal against the special permit. In particular, it argued that the hunting
association's application was not sufficiently justified. It was not clear for what private purposes the shooting was to be
carried out. According to the animal welfare association it was unclear why it was necessary at all, why there was no other
solution and how it would help to maintain the conservation status.

10



https://www.ris.bka.gv.at/Dokumente/Vwgh/JWT_2024030068_20250526L00/JWT_2024030068_20250526L00.html

The Upper Austrian Provincial Administrative Court dismissed the association's appeal. The association appealed against
the decision of the Administrative Court, again arguing that the application for exemption had not been sufficiently
justified.

The key legal
question raised
by the Court

The Supreme Administrative Court had to clarify the animal welfare association’s right to appeal. Pursuant to Article 133
(6) 1 of the Federal Constitutional Law, anyone who claims that his/her rights have been infringed by the ruling of an
administrative court may appeal against the ruling on the grounds of illegality. The Upper Austrian provincial government
argued that the animal welfare association only had procedural rights under the Upper Austrian Hunting Act, but no
subjective rights that would entitle it to appeal.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The Supreme Administrative Court clarified that the animal welfare association's rights were derived from the Aarhus
Convention and Article 47 of the Charter of Fundamental Rights of the European Union. These provisions oblige Member
States to provide effective legal protection, particularly in the field of EU environmental law (such as the Birds Directive or
the Habitats Directive). Environmental associations must be able to invoke national provisions implementing EU
environmental law or directly applicable EU environmental law. Therefore, if national provisions do not provide for a right
of appeal, such a right must be derived from EU environmental law to comply with EU law. The Upper Austrian Hunting Act
also implemented provisions of the Birds Directive, which also applies to black grouse. The association was therefore
entitled to appeal according to the Supreme Administrative Court.

In terms of content, the Administrative Court was unable to sufficiently examine whether the exemption permit to shoot
the black grouse serves the legally prescribed purpose or whether there had been an alternative satisfactory solution.
Thus, the Supreme Administrative Court overturned the contested decision on these grounds alone.

11




Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

Das Beschwerderecht von Umweltorganisationen nach § 84 Abs. 3 00. Jagdgesetz 2024, welches beschrankt ist auf die
Geltendmachung der ,Verletzung von Vorschriften dieses Landesgesetzes, soweit sie Bestimmungen der Vogelschutz-
Richtlinie oder der FFH-Richtlinie umsetzen®, dient der Umsetzung von Art. 9 Abs. 3 Aarhus-Konvention iVm Art. 47 GRC

[...].

Art. 9 Abs. 3 Aarhus-Konvention verpflichtet die Mitgliedstaaten in Verbindung mit Art. 47 GRC dazu, fiir Mitglieder der
Offentlichkeit im Sinn dieser Bestimmung der Aarhus-Konvention einen wirksamen gerichtlichen Schutz der durch das
Recht der Union garantierten Rechte, insbesondere der Vorschriften des Umweltrechts, zu gewahrleisten [...]. Demnach
missen Umweltverbande zwingend die nationalen Rechtsvorschriften, die die Rechtsvorschriften der Union im Bereich der
Umwelt umsetzen, sowie die unmittelbar anwendbaren Vorschriften des Umweltrechts der Union geltend machen kénnen
[...]. Soweit eine Umweltorganisation als ,Mitglied der betroffenen Offentlichkeit” iSd Art. 9 Aarhus-Konvention ihre
Beschwerdelegitimation im Sinne dieser Rechtsprechung unmittelbar auf das Unionsrecht stiitzt, ist sie jedoch auch darauf
beschrankt, im Verfahren die Beachtung der aus dem Unionsumweltrecht hervorgegangenen Rechtsvorschriften
Uberprifen zu lassen [...].

Soweit daher der Landes- bzw. Bundesgesetzgeber einer Umweltorganisation nicht ausdriicklich auf Grundlage des

Art. 133 Abs. 8 B-VG das Recht auf die Erhebung einer Revision an den Verwaltungsgerichtshof einrdumt, ist im
Anwendungsbereich des Art. 9 Abs. 3 Aarhus-Konvention iVm Art. 47 GRC zur Herstellung einer unionsrechtskonformen
Rechtslage anzunehmen, dass einer Umweltorganisation ein subjektiv-6ffentliches Recht auf Einhaltung jener nationalen
Rechtsvorschriften, die die Rechtsvorschriften der Union im Bereich der Umwelt umsetzen, sowie der unmittelbar
anwendbaren Vorschriften des Umweltrechts der Union, zukommt, sodass sie in diesem Umfang gestitzt auf Art. 133
Abs. 6 Z 1 B-VG Revision erheben kdnnen [...].
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Give full English
I:ranslation of all
he paragraphs

where the Court
uses the Charter

The right of appeal of environmental organisations under § 84(3) of the Upper Austrian Hunting Act 2024, which is limited
to asserting “violations of provisions of this provincial law, insofar as they implement provisions of the Birds Directive or
the Habitats Directive”, serves to implement Art. 9 (3) of the Aarhus Convention in conjunction with Art. 47 of the Charter
of Fundamental Rights of the European Union [...].

Article 9 (3) of the Aarhus Convention, in conjunction with Article 47 of the Charter of Fundamental Rights of the European
Union, obliges Member States to ensure that members of the public within the meaning of this provision of the Aarhus
Convention have effective judicial protection of the rights guaranteed by Union law, in particular the provisions of
environmental law .... Accordingly, environmental organisations must be able to invoke national legislation implementing
Union legislation in the field of the environment, as well as the directly applicable provisions of Union environmental law
.... However, insofar as an environmental organisation, as a ‘member of the public concerned’ within the meaning of
Article 9 of the Aarhus Convention, bases its right to appeal within the meaning of this case law directly on Union law, it is
also limited to having the compliance with the legal provisions arising from Union environmental law reviewed in the
proceedings ....

Therefore, unless the provincial or federal legislature expressly grants an environmental organisation the right to appeal to
the Supreme Administrative Court on the basis of Article 133(8) of the Federal Constitutional Law, it must be assumed,
within the scope of application of Article 9(3) of the Aarhus Convention in conjunction with Article 47 of the Charter of
Fundamental Rights of the European Union, that in order to establish a legal situation that complies with Union law, that
an environmental organisation has a subjective public right to compliance with those national legal provisions that
implement Union legislation in the field of the environment, as well as with the directly applicable provisions of Union
environmental law, so that it can appeal on this basis pursuant to Article 133(6)(1) of the Federal Constitutional Law ....

13




II‘)id the Court use
he Charter to
(tick one or more
boxes AND
provide
explanation):

Xgive direct access to an The Supreme Administrative Court granted the animal welfare organization the right to
individual right appeal to ensure effective legal protection in EU environmental law matters.

[Icheck legality of national law

[interpret national law

[Icheck legality of EU law

[interpret EU law

Was the Charter
already referred

o by the parties
(including third
parties where

[ICharter was already referred to by the parties.

X Charter reference was introduced by the Court.

14




applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,

[JRights and principles as
contained in the national
constitution

European, or
international
sources? Tick one
or more boxes as

[J(Unwritten) general principles of
EU law

appropriate.

[JThe European Convention on
Human Rights

[JOther Council of Europe
conventions?
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International law (UN Article 9 Aarhus Convention
conventions, etc.)?

[IEuropean Court of Justice
decisions?

[INo, the Charter was used alone.

The relevance of

he decision and
l:he Charter:
overall
assessment
providing a
condensed legal
analysis of the
case

a) the relevance of the Charter for the concrete case can be considered as:
[ILow
[I1Medium
X High

The animal welfare association was granted the right to an appeal in the concrete case based on Art 47 the Charter of
Fundamental Rights of the European Union.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

16




CLow
CIMedium
XHigh

The decision establishes that the right to an effective remedy under the Charter of Fundamental Rights of the European
Union is paramount in areas of EU competence. By granting an enforceable subjective public right to environmental
organisations, the Supreme Administrative Court significantly strengthens the role of civil society in monitoring and
enforcing EU environmental standards at the national level. It guarantees access to the Supreme Administrative Court,
ensuring that EU environmental law is subject to effective judicial review in Austria.

17




Table 2 — Decision of 6 June 2025, Constitutional Court (Verfassungsgerichtshof)

Deciding body (in [Verfassungsgerichtshof
original language)

Deciding body (in [Constitutional Court
English)

Case number (also [E3411/2024
European Case Law
Identifier ECLI, ECLI:AT:VFGH:2025:E3411.2024

where applicable)

Parties Mali national vs. Austria

Decision date 6 June 2025

Web link to the  |https://www.ris.bka.gv.at/Dokument.wxe?ResultFunctionToken=cf237010-e953-4d5e-8abe-
decision (if b6dc5d6d2daf8&Position=1&SkipToDocumentPage=True&Abfrage=Vfgh&Entscheidungsart=Undefined&Sammlungsnumme
available) r=&Index=&SucheNachRechtssatz=True&SucheNachText=True&GZ=&VonDatum=06.06.2025&BisDatum=06.06.2025&Nor

18


https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

m=&ImRisSeitVonDatum=&ImRisSeitBisDatum=&ImRisSeit=Undefined&ResultPageSize=100&Suchworte=&Dokumentnum

mer=JFT 20250606 24E03411 00

\Which were the
Charter

Art 47

situating the
ffundamental
rights dimension

provisions

referred to in the

case?

Key facts of the [The applicant, a national of Mali, who was an unaccompanied child upon arrival in Austria and during his first interview
case also (aged 17), applied for international protection (asylum and subsidiary protection) in January 2022. He claimed to belong to

the Peulh ethnic group and to have fled his village after his parents were killed in an attack. The Federal Office for
Immigration and Asylum rejected his application, finding his account not credible due to alleged inconsistencies regarding
his age, place of origin (inability to read maps), and the generalized nature of his statements. The Federal Administrative
Court upheld the decision by the Federal Office for Immigration and Asylum without holding a public hearing. The Federal
Administrative Court deemed the facts sufficiently clarified by the evidence gathering of the Federal Office for Immigration
and Asylum and followed the reasoning that the applicant's account lacked veracity. The applicant challenged this decision
before the Constitutional Court, complaining that the Federal Administrative Court should have held a hearing to assess
the credibility of his statement, as he had substantively contested the facts and was a child during interviews. This was, in
the applicant’s view required by the right to a fair trial (Art 47(2) of the Charter), especially considering the vulnerability of
minors in asylum proceedings.
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The key legal
question raised
by the Court

The Constitutional Court was called to decide, whether the Federal Administrative Court's decision to dismiss the appeal
without holding a public, oral hearing had violated the applicant's right to an effective remedy and to a fair trial under
Article 47(2) of the Charter of Fundamental Rights of the European Union, particularly in a case involving the credibility
assessment of an asylum seeker who was a child at the time of the events and the first interviews.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The Constitutional Court held that the Federal Administrative Court failed to adequately consider the applicant's minor age
when assessing his credibility. Given the contradictions raised about his asylum claim (place of origin and escape), an oral
hearing was mandatory for the Federal Administrative Court to form a personal, fair, and reliable impression of the
applicant's credibility, as mere reliance on the files was insufficient for a fair trial. The Constitutional Court therefore set
aside the decision of the Federal Administrative Court

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

Das Absehen von einer miindlichen Verhandlung steht — sofern zuvor bereits ein Verwaltungsverfahren stattgefunden hat,
in dessen Rahmen Parteiengehor gewahrt wurde — jedenfalls in jenen Fallen im Einklang mit Art47 Abs2 GRC, in denen der
Sachverhalt aus der Aktenlage in Verbindung mit der Beschwerde geklart erscheint oder sich aus den Ermittlungen
zweifelsfrei ergibt, dass das Vorbringen tatsachenwidrig ist [...].

Das Absehen von einer miindlichen Verhandlung, wenn diese zur Gewahrleistung einer den Anforderungen des Art47 Abs2
GRC an ein faires Verfahren entsprechenden Entscheidung des erkennenden Gerichtes geboten ist, stellt aber eine
Verletzung im verfassungsgesetzlich gewahrleisteten Recht gemaRk Art 47 Abs2 GRC dar [...] Eine solche Verletzung in Art47
Abs2 GRC liegt aus folgenden Griinden vor: [...] Vor diesem Hintergrund ware in der vorliegenden Konstellation die

20




Durchfiihrung einer miindlichen Verhandlung geboten gewesen, um sich einen persénlichen Eindruck von der
Glaubwiirdigkeit des Beschwerdeflihrers zu verschaffen.

Der Beschwerdefiihrer ist durch das angefochtene Erkenntnis im verfassungsgesetzlich gewahrleisteten Recht gemal} Art47
Abs2 der Charta der Grundrechte der Europaischen Union verletzt worden.

Give full English
I:ranslation of all
he paragraphs

where the Court
uses the Charter

The decision not to hold an oral hearing is — provided that administrative proceedings have already taken place in which
the parties were given the opportunity to be heard —in any case in accordance with Article 47(2) of the Charter of
Fundamental Rights of the European Union in those cases where the facts appear to be clear from the files in connection
with the complaint or where it is clear from the investigations that the allegations are contrary to the facts ....

However, refraining from an oral hearing when this is necessary to ensure that the decision of the court hearing the case
meets the requirements of Article 47(2) of the Charter of Fundamental Rights of the European Union for a fair trial
constitutes a violation of the constitutionally guaranteed right under Article 47(2) of the Charter of Fundamental Rights of
the European Union .... Such a violation of Article 47(2) of the Charter of Fundamental Rights of the European Union exists
for the following reasons: ... Against this background, it would have been necessary in the present case to hold an oral
hearing to gain a personal impression of the complainant's credibility.

The contested decision violated the complainant’s constitutionally guaranteed right under Article 47(2) of the Charter of
Fundamental Rights of the European Union.

Did the Court use
[the Charter to

[give direct access to an
individual right

21




(tick one or more
boxes AND
provide
explanation):

[Icheck legality of national law

Xinterpret national law

The Constitutional Court interpreted the scope and limits of § 21 (7) Federal Act on the
Federal Office for Immigration and Asylum, which governs when the Administrative Court
can dispense with an oral hearing. The Constitutional Court interpreted the national
provision in light of the requirements of Art 47(2) of the Charter of Fundamental Rights of]
the European Union, holding that dispensing with a hearing is only permissible if the case
is sufficiently clear, which is not true when the credibility of a minor asylum seeker is at
stake.

[Icheck legality of EU law

[linterpret EU law

Was the Charter
already referred

Ito by the parties

X Charter was already referred to by the parties.

[JCharter reference was introduced by the Court.
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(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

XRights and principles as
contained in the national
constitution

Art 144 of the Constitution

[J(Unwritten) general principles of
EU law

[JThe European Convention on
Human Rights

[JOther Council of Europe
conventions?
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CInternational law (UN
conventions, etc.)?

[JEuropean Court of Justice

decisions?

[INo, the Charter was used alone.

The relevance of

he decision and
I:he Charter:
overall
assessment
providing a
condensed legal
analysis of the
case

a) the relevance of the Charter for the concrete case can be considered as:
[ILow
[IMedium
X High

Art. 47 of the Charter was the decisive legal basis for setting aside the lower court's decision.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be

considered as:

LILow
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XIMedium
[IHigh

This decision affirms established case law of the Constitutional Court regarding the mandatory nature of an oral hearing in
asylum appeals where the lower court relies on a negative credibility finding against a vulnerable person (specifically a
minor), which cannot be adequately assessed through file review alone.
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