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1. Short Analysis of the use of the 
Charter in the Member States 

1.1. Charter issues: violations and/or non-
application 

Example 1 – Report of Amnesty International – ‘ Failure to Provide Reception for 

Asylum Seekers’ (2025) 

In 2025, Amnesty International Belgium and several civil society organisations reported 

that the Belgian authorities continued to fail to provide adequate reception conditions 

for asylum seekers, leaving many without shelter or access to basic services. This 

persistent situation constitutes a breach of fundamental rights protected by the EU 

Charter of Fundamental Rights, notably Article 1 (Human dignity), Article 4 (Prohibition 

of inhuman or degrading treatment and Article 18 (Right to asylum). Despite repeated 

national court rulings against the administration and clear recognition of these 

violations by NGOs, the authorities’ compliance has remained insufficient. This case 

illustrates a direct and documented violation of the Charter (a.o. art. 1, 4, 18, 19.2, 21, 

47), reflecting broader tensions between national asylum management and EU 

fundamental rights obligations. The EU Charter is fully applicable since the matter falls 

within the scope of the Common European Asylum System1. Belgium does not respect 

these obligations. Furthermore, the Belgian Government was recently condemned by 

the European Court of Human Rights for its systemic non-compliance with judgments 

concerning the reception of asylum seekers2. This issue remains recurrent. 

 

Example 2 – Rule of Law Report 2025 of the Belgian Federal Institute for the Protection 

and Promotion of Human Rights ‘Access to Justice and Delays in the Belgian Judicial 

System ‘ (2025) 

 
1 Amnesty International (2025), Unhoused and unheard. How Belgium's persistent failure to provide 

reception violates asylum seekers' rights, Brussels, Amnesty International, p. 18. 
2 European Court of Human Rights (ECtHR), Camara v. Belgium, Application no. 49255/22, 18 July 2023 

https://www.amnesty.org/en/documents/eur14/9161/2025/en/)
https://www.amnesty.org/en/documents/eur14/9161/2025/en/)
https://www.federalinstitutehumanrights.be/en/report-rule-of-law-2025
https://www.federalinstitutehumanrights.be/en/report-rule-of-law-2025
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The Rule of Law Report 2025 of the Belgian Federal Institute for the Protection and 

Promotion of Human Rights (FIRM/IFDH) identified serious structural issues affecting 

access to justice, including excessive delays and a lack of adequate legal aid. While the 

report does not explicitly reference the EU Charter of Fundamental Rights, the rights at 

stake correspond directly to Article 47 (Right to an effective remedy and to a fair trial), 

and article 19, para 2 of the TEU. This absence of explicit mention shows that the 

Charter, though clearly relevant, is not yet systematically used as a legal or policy 

framework in national rule of law monitoring. The case therefore illustrates a situation 

where the Charter should have been considered but was overlooked in practice. 

Nevertheless, it is important to underline that the systemic dysfunctions affecting the 

justice system in Belgium represent a real threat to the effective implementation of 

the Charter. 

1.2. Context and trends 

With regard to EU law in general and the Charter of Fundamental Rights, Belgian 

courts have shown a growing openness to its application, particularly since it acquired 

binding legal force through the Lisbon Treaty. The Charter is now regularly cited by the 

three supreme jurisdictions – the Constitutional Court, the Council of State, and the 

Court of Cassation. However, it still faces certain obstacles to fully penetrating the 

Belgian legal order, especially at the level of lower courts. This limited use can be 

attributed to several factors, including a lack of awareness among legal practitioners, 

the restricted scope of the Charter’s application, and its comparative disadvantage vis-

à-vis the European Convention on Human Rights (ECHR), which remains more familiar 

and broadly applicable. 

In practice, the actual impact of the Charter largely depends on the extent to which 

lawyers and judges are familiar with EU law and comfortable invoking the Charter. 

There are encouraging signs that professional organisations, particularly bar 

associations, and civil society actors are becoming increasingly aware of its potential 

relevance, notably through strategic litigation before the Constitutional Court. 

Importantly, the Charter’s influence varies by sector. In areas where EU law plays a 

major role, such as asylum and migration, the Charter has become a genuine reference 

point, often used in complement to the ECHR and Strasbourg case law rather than as a 

substitute. Conversely, in domains less closely linked to EU law, such as certain fields of 

social or administrative law, its invocation remains relatively limited, reflecting a lower 

level of EU law literacy among practitioners. 
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Overall, it is mainly at the jurisprudential level that this gradual integration can be 

observed, rather than through impact assessments, evaluations of legislation, or the 

use of EU funds. One notable exception is the Council of State, which issues opinions 

on draft legislation before its adoption; in this context, references to the Charter of 

Fundamental Rights are increasingly present. 

However, there are currently no quantitative indicators available in Belgium regarding 

the use of the Charter within public administrations or by the courts. There is no 

reporting on practices or trends among public authorities. We contacted the Belgian 

Charter Focal Point,who confirmed that there are no data nor any specific practices 

being monitored in relation to the Charter. They simply informed us that the Ministry 

of Justice is organising a seminar for its staff on 12 December 2025. A “Midi du droit” 

will welcome Koen Lenaerts (President of the Court of Justice of the European Union) 

and Emmanuelle Bribosia (Judge at the Constitutional Court and Professor at the 

Université Libre de Bruxelles) to discuss the Charter’s impact at national level and the 

ways in which legal practitioners in Belgium already make use of it — or could make 

greater use of it. 

In conclusion, while the Charter is increasingly recognised as part of Belgium’s 

fundamental rights framework, its integration remains uneven and context-dependent, 

with a clear need for further awareness and training to ensure its consistent 

application across all levels of governance. 

1.3. Analysis of the ‘barriers’ and the 
‘drivers’ to the efficient and frequent 
use of the Charter by legal 
practitioners inside and outside the 
public administration and the judiciary 

In Belgium, EU law in general is well received and broadly integrated into the legal 

order.  However, the effective use of the EU Charter of Fundamental Rights remains 

limited despite its formal acceptance. The Charter is to my best knowledge not used in 

any mechanism of administrative supervision in Belgium. The judiciary did not as such 

request the application by the Charter by the administration. The main barriers can be 

grouped around three dimensions: awareness and knowledge, institutional structure, 

and practical implementation. 
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Among legal practitioners and within the judiciary, there is still no strong “Charter 

reflex.” Many judges and lawyers instinctively rely on the European Convention on 

Human Rights (ECHR) rather than on the Charter, often perceiving the latter as 

redundant or more difficult to apply because of its limited scope. This situation is 

aggravated by the lack of systematic training on the Charter and its added value 

compared with the ECHR. Although some initiatives have been developed, they remain 

fragmented. The issue also stems from legal education: EU law is not always taught as 

a central or transversal component of legal curricula. This contributes to a divide 

between EU law specialists and national law specialists, the latter rarely invoking the 

Charter in their reasoning. 

Belgium’s complex federal structure also creates challenges. Multiple layers of 

authority—federal, regional, and community—share competences on EU and 

fundamental rights matters, which makes coordination and consistency difficult. A 

particularly clear example of this difficulty of coordination between different levels of 

authority — and one for which Belgium is frequently criticised — is the coordination 

and monitoring of the right to health. The realisation of this right depends on 

competences distributed across several layers of the Belgian legal order: the federal 

state, the Communities, and even the Regions. This results in significant institutional 

fragmentation. By way of illustration, Belgium has several ministers responsible for 

health — between six and twelve, depending on the counting method — which creates 

substantial challenges regarding the effective and efficient implementation of this 

fundamental right.  

This fragmentation leads to a diluted sense of responsibility regarding the Charter’s 

implementation, particularly in areas such as EU funding and conditionality 

mechanisms. More generally, the EU Charter of Fundamental Rights is very much the 

“poor relative” among human rights protection instruments in Belgium. There is no 

mechanism or process specifically dedicated to its enforcement or implementation as 

such in Belgium.  

There is also no systematic human rights mainstreaming at the Belgian level. There is, 

however, an almost systematic practice of consulting UNIA (the Belgian equality body) 

and the Institute for the Equality of Women and Men when new legislation is being 

drafted within their respective fields of competence. Yet, this remains a matter of 

practice rather than a legal obligation. Some cross-cutting action plans also exist, 

notably in the fields of children’s rights and women’s rights. Nevertheless, it must be 

stressed that the EU Charter of Fundamental Rights is, to the best of my knowledge, 

never mentioned as a monitoring or control tool in these instruments. 
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From a procedural perspective, legal practitioners and public administrations often 

perceive the Charter as abstract or of limited practical use, especially given 

uncertainties surrounding its field of application. Impact assessments conducted when 

adopting legislation at the federal level, for example, do not explicitly refer to the 

Charter, which limits its preventive or guiding effect. Moreover, while Belgian courts—

especially the Constitutional Court—demonstrate an advanced understanding of EU 

law and make regular use of the Charter, this knowledge and engagement are not 

consistently mirrored at lower judicial levels or within administrative bodies. There are 

no projects in Belgium related to the application of the Charter.  

Overall, while Belgium provides a generally favourable environment for EU law, the 

effective and frequent use of the Charter still faces structural, educational, and 

practical barriers. Strengthening training, ensuring explicit reference to the Charter in 

legislative processes, and promoting judicial dialogue across all court levels would be 

key drivers for its more consistent and visible application. 
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2. Use of the Charter in relation to 
Funding 

2.1. Number of complaints examined under 
the EU Common Provisions Regulation 
in 2025 

We contacted the Charter Focal Point at the Belgian Ministry of Justice, who informed 

us that he had not been made aware of any Charter violations in the implementation 

of the European Funds in 2025. Therefore, no complaints were examined under the EU 

Common Provisions Regulation. We also relied on interviews conducted by a doctoral 

researcher in Belgium (Ilaria Gambardella), and there is not any information on 

complaints under the EU Common Provisions Regulation in 2025. The system of 

conditionality appears not to be implemented on the ground in Belgium. 

2.2. Example where the monitoring 
mechanism under the EU Common 
Provision Regulation prevented/ 
addressed possible violations of the 
rights under the Charter in 2025 

There are no examples in this regard. 

2.3. Example of promising practice in the 
implementation of the Horizontal 
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Enabling Conditions relating to the 
Charter in 2025 

According to the relevant sources consulted, no specific good practice was developed 

this year. Instead, efforts were focused on organizing an event celebrating the 25th 

anniversary of the Charter: a “Midi du droit” hosted by the DGWL of the FPS Justice on 

12 December, featuring Koen Lenaerts (President of the Court of Justice of the 

European Union) and Emmanuelle Bribosia (Judge at the Constitutional Court and 

Professor at the Université Libre de Bruxelles). The event will discuss the Charter’s 

impact at national level and how legal practitioners in Belgium use — or could further 

use — it in their work. 

In addition, in Belgium, several training activities address the link between EU funds 

and fundamental rights. For example, the FAIR Project Seminar “The EU Charter in 

Action – Enhancing Rights Protection in the EU and Belgium”included a dedicated 

session on “The Role of the Charter in the EU Legal Order and its Use in EU Funds”, held 

on 3 February 2025. 
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3. Court decisions in 2025 

Table 1 – Decision of 14 May 2025, Belgian Council of State, Section Legislation (Conseil d’Etat de Belgique, Section de 

legislation) 

Deciding body (in 

original language) 

Conseil d’Etat de Belgique, Section de législation 

Deciding body (in 

English) 

Belgian Council of State, Section Legislation 

Case number (also 

European Case Law 

Identifier ECLI, 

where applicable) 

Avis 77.609/4 et 77.669/4 

 

Parties No parties as such: advisory role requested on a legislative proposal by the Belgian Chamber of Representatives 

https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
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Decision date 14 May 2025 

Web link to the 

decision (if 

available) 

https://www.lachambre.be/doc/flwb/pdf/56/0149/56K0149003.pdf 

Which were the 

Charter 

provisions 

referred to in the 

case? 

Articles 10 and 16 

Key facts of the 

case also 

situating the 

fundamental 

rights dimension  

In April 2025, the President of the House of Representatives asked the Council of State’s legislative section to give its 

opinion on a draft law concerning the objective neutrality of federal public servants. The proposal, introduced by a 

member of parliament, seeks to ensure neutrality and impartiality within the federal public administration. A few weeks 

later, an amendment to this proposal was submitted. 

The draft law defines the duties of state officials in performing their functions. They must treat users of public services with 

kindness; strictly respect the principles of neutrality, equal treatment, and compliance with laws, regulations, and 

directives; and avoid any words, attitudes, or appearances that could undermine public confidence in their neutrality, 

competence, or dignity. 
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In particular, public servants are prohibited from wearing visible signs of religious, philosophical, or political conviction 

while performing their duties. 

The amendment replaces Article 3 of the proposal, reproducing its content but specifying that only state agents exercising 

authority and in contact with the public must refrain from displaying visible convictional signs. It also empowers the King to 

establish the list of agents subject to this restriction. 

The Council of State was given thirty days to provide its advisory opinion on both the original proposal and its amendment. 

The key legal 

question raised 

by the Court 

The role of the Council of State is to give an opinion on the compatibility of this draft law, in particular with fundamental 

rights as protected by the Belgian Constitution, as well as by international treaties to which Belgium is a party — notably 

the European Convention on Human Rights and EU law, to which the Council of State expressly refers. 

In this case, the general prohibition imposed on public officials from displaying any visible sign of belief while performing 

their duties involves the right to freedom of religion, freedom of expression, and the prohibition of discrimination based on 

religion or belief, as guaranteed by constitutional, European, and international law, as well as the obligation of neutrality of 

public. 

Result of the case 

in terms of 

factual outcome, 

and in terms of 

assessment of the 

The Belgian Council of State assessed whether a ban on public employees wearing visible signs of belief complied with 

fundamental rights. Referring to EU and ECHR case law, particularly the CJEU judgments  L.F. v SCRL (C-344/20), 13 October 

2022 and OP v Commune d’Ans (C-148/22), 28 November 2023, it confirmed that such a restriction may be lawful if it 

pursues a legitimate aim—such as ensuring public neutrality—and is necessary and proportionate to that aim. 

The Council emphasised that the legislator must justify why the same ban applies to all staff, including those without public 

contact, and must demonstrate that it is proportionate in light of the specific context of each service. The neutrality of the 
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legal question 

raised 

public service is a legitimate objective, but not every general ban automatically meets the proportionality requirement. 

The CJEU allows different neutrality policies, from full prohibition to more flexible approaches limited to public-facing 

roles. Therefore, extending the ban to all employees requires clear, fact-based justification to avoid indirect discrimination. 

Regarding the argument that distinguishing between “front-office” and “back-office” staff would create organisational 

difficulties (since staff may move around or be reassigned internally), this justification is only relevant if it is factually 

established for all the staff concerned. Otherwise, practical or organizational reasons alone cannot be considered a 

sufficient or pertinent basis for extending the restriction to “back-office” employees. 

Give full text of 

all the paragraphs 

where the Court 

uses the Charter 

in original 

language 

D’une part, dans son arrêt intervenu le 13 octobre 2022 dans l’affaire C-344/20 17, la Cour de justice a confirmé sa 

jurisprudence relative à la directive 2000/78/CE à propos de l’interdiction de port de signes convictionnels au sein 

d’entreprises privées : (…) 

39. S’agissant de la condition relative à l’existence d’un objectif légitime, la volonté d’un employeur d’afficher, dans les 

relations avec les clients tant publics que privés, une politique de neutralité politique, philosophique ou religieuse peut 

être considérée comme légitime. En effet, le souhait d’un employeur d’afficher une image de neutralité à l’égard des 

clients se rapporte à la liberté d’entreprise, reconnue à l’article 16 de la Charte, et revêt, en principe, un caractère légitime, 

notamment lorsque seuls sont impliqués par l’employeur dans la poursuite de cet objectif les travailleurs qui sont supposés 

entrer en contact avec les clients de l’employeur (arrêt du 15 juillet 2021, WABE et MH Müller Handel, C-804/18 et C-

341/19, EU:C:2021:594, point 63).” 

“Il faut encore, souligne la Cour de justice, que l’objectif de « neutralité exclusive » que s’est fixé l’autorité soit 

véritablement poursuivi de manière cohérente et systématique, et que l’interdiction de port de tout signe visible de 

convictions, notamment philosophiques et religieuses, se limite au strict nécessaire 20. À cet égard, la Cour précise : (…) 
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40. Il appartiendra encore à la juridiction de renvoi de procéder, à la lumière de l’ensemble des éléments caractéristiques 

du contexte dans lequel cette règle a été adoptée, à une pondération des intérêts en présence en tenant compte, d’une 

part, des droits et des principes fondamentaux en cause, à savoir, en l’occurrence, le droit à la liberté de pensée, de 

conscience et de religion garanti à l’article 10 de la charte des droits fondamentaux, lequel a pour corollaire l’interdiction 

de toute discrimination fondée sur la religion consacrée à l’article 21 de celle-ci, et, d’autre part, du principe de neutralité 

en application duquel l’administration publique concernée vise à garantir, par ladite règle limitée au lieu de travail, aux 

usagers de ses services et aux membres de son personnel un environnement administratif dépourvu de manifestations 

visibles de convictions, notamment, philosophiques ou religieuses’. 

Give full English 

translation of all 

the paragraphs 

where the Court 

uses the Charter 

On the one hand, in its judgment delivered on 13 October 2022 in case C-344/20, the Court of Justice confirmed its case 

law concerning Directive 2000/78/EC regarding the prohibition on wearing signs of belief within private undertakings: … 

39. As regards the condition relating to the existence of a legitimate aim, an employer’s desire to display, in relations with 

both public and private clients, a policy of political, philosophical or religious neutrality may be regarded as legitimate. 

Indeed, an employer’s wish to present an image of neutrality to clients relates to the freedom to conduct a business, 

recognised in Article 16 of the Charter, and is, in principle, legitimate, particularly where, in pursuing that aim, the 

employer involves only those workers who are supposed to come into contact with the employer’s clients (judgment of 15 

July 2021, WABE and MH Müller Handel, C-804/18 and C-341/19, EU:C:2021:594, paragraph 63).” 

The Court of Justice also emphasised that the objective of ‘exclusive neutrality’ pursued by the authority must be genuinely 

followed in a consistent and systematic manner, and that the prohibition on wearing any visible sign of belief, whether 

philosophical or religious, must be limited to what is strictly necessary. In this respect, the Court stated: … 
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‘40. It will be for the referring court, in the light of all the relevant characteristics of the context in which that rule was 

adopted, to weigh the competing interests, taking into account, on the one hand, the fundamental rights and principles at 

issue — namely, in this case, the right to freedom of thought, conscience and religion guaranteed by Article 10 of the 

Charter of Fundamental Rights, which has as its corollary the prohibition of any discrimination based on religion laid down 

in Article 21 thereof — and, on the other hand, the principle of neutrality, under which the public administration 

concerned seeks to guarantee, through that rule limited to the workplace, both to users of its services and to its staff 

members an administrative environment free from visible manifestations of belief, in particular philosophical or religious 

ones.’ 

Did the Court use 

the Charter to 

(tick one or more 

boxes AND 

provide 

explanation): 

☐give direct access to an 

individual right 

 

☒check legality of national law 

 

The Council of State examined the compatibility of the draft law and its amendments 

with fundamental rights, including those protected under the Charter (in particular, 

freedom of religion and freedom to conduct a business). 

☐interpret national law  

☐check legality of EU law  

☐interpret EU law  
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Was the Charter 

already referred 

to by the parties 

(including third 

parties where 

applicable) or was 

it the Court that 

used the Charter 

ex officio? Tick 

one box only. 

☐Charter was already referred to by the parties. 

☒Charter reference was introduced by the Court. 

Was the Charter 

referred to 

together with 

constitutional, 

European, or 

international 

sources? Tick one 

or more boxes as 

appropriate.  

 

☐Rights and principles as 

contained in the national 

constitution 

 

☐(Unwritten) general principles of 

EU law 

 

☒The European Convention on 

Human Rights 

 

 

☐Other Council of Europe 

conventions? 
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☐International law (UN 

conventions, etc.)? 

 

☒European Court of Justice 

decisions? 

 

☐No, the Charter was used alone.  

The relevance of 

the decision and 

the Charter: 

overall 

assessment 

providing a 

condensed legal 

analysis of the 

case 

The reasoning of the Council of State is somewhat particular, as it is based almost entirely on case law — from the Belgian 

Constitutional Court, the European Court of Human Rights (notably Ebrahimian v. France), and the Court of Justice of the 

European Union, which itself refers to the Charter (in particular O.P. v. Commune d’Ans and L.F. v. SCRL). Nevertheless, it is 

clear that EU law, and more particularly the Charter, in this area is fully determinant. 
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 a) the relevance of the Charter for the concrete case can be considered as: 

☐Low  

☒Medium 

☐High 

The Council of State examined the compatibility of the draft law and its amendments with fundamental rights, including 

those protected under the Charter (in particular, freedom of religion and freedom to conduct a business). 

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be 

considered as: 

 

☐Low  

☒Medium 

☐High 

The contribution of this opinion can be considered significant, as it clearly illustrates the strong and seamless integration of 

EU law — including EU fundamental rights law — into the Belgian legal order. This is particularly evident in the way the 

supreme courts directly refer to and rely on the case law of the Court of Justice of the European Union. This opinion 

therefore shows how the Charter operates in practice through consistent judicial dialogue and alignment with EU 
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jurisprudence. Nevertheless, once again, it is not the Charter alone that is central, but rather the Charter as interpreted 

and applied by the CJEU. 
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Table 2 – Decision 17 July 2025, Belgian Constitutional Court (Cour Constitutionelle de Belgique) 

Deciding body (in 

original language) 

Cour Constitutionnelle de Belgique 

Deciding body (in 

English) 

Belgian Constitutional Court 

Case number (also 

European Case Law 

Identifier ECLI, 

where applicable) 

Arrêt n° 104/2025, ECLI:BE:GHCC:2025:ARR.104 

Parties Application for annulment brought by the non-profit organization under the law of the State of Wyoming (United States) 

“American Free Enterprise Chamber of Commerce” against a Belgian Federal Law 

Decision date 17July 2025 

Web link to the 

decision (if 

available) 

https://fr.const-court.be/public/f/2025/2025-107f.pdf 

https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
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Which were the 

Charter 

provisions 

referred to in the 

case? 

Articles 15, 16, 17, 20, 21 

Key facts of the 

case also 

situating the 

fundamental 

rights dimension  

Application for annulment of Articles 35 and 36 of the Law of 19 December 2023 concerning the introduction of a 

minimum tax for groups of multinational enterprises and large-scale domestic groups, brought by the non-profit 

organization under the law of the State of Wyoming (United States) American Free Enterprise Chamber of Commerce. 

The key legal 

question raised 

by the Court 

The case concerns an application for annulment of Articles 35 and 36 of the Law of 19 December 2023 introducing a 

minimum tax for multinational enterprise groups and large domestic groups. The action was brought by the American Free 

Enterprise Chamber of Commerce, a non-profit organization under the law of the State of Wyoming (United States). 

The four pleas essentially challenge the obligation imposed on Belgian entities belonging to a multinational group to pay a 

top-up tax under the GloBE Rules on the insufficiently taxed profits of other constituent entities established outside 

Belgium, without taking into account the financial situation of the Belgian constituent entity. The contested provisions are 

alleged to infringe the principles of equality and non-discrimination, the right to property, the freedom to conduct a 

business, the principle of legal certainty, and the principle of fiscal territoriality. 

According to the Constitutional Court, as the contested provisions implement EU law, the Court must assess respect for 

these fundamental rights in that context. However, it notes that the application of a top-up tax under the GloBE Rules to a 
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Belgian entity, as well as the method for calculating and allocating that tax, are required by Council Directive (EU) 

2022/2523 on ensuring a global minimum level of taxation for multinational enterprise groups and large-scale domestic 

groups in the Union. The Court emphasizes that it must take this element into account before assessing the compatibility 

of the contested provisions with the Constitution. 

Result of the case 

in terms of 

factual outcome, 

and in terms of 

assessment of the 

legal question 

raised 

The Court recalled that it is not competent to rule on the compatibility of the directive itself with Articles 15, 16, 17, 20, 

and 21 of the Charter of Fundamental Rights, with Articles 49 and 56 TFEU, or with the principles of legal certainty and 

fiscal territoriality. Consequently, the Court decided to refer to the CJEU a question for preliminary ruling on the validity of 

the directive before ruling on the annulment request. The Belgian proceedings are suspended until the CJEU clarifies 

whether the provisions of the directive are valid. The decision highlights the interaction between national constitutional 

review and EU law, showing that national courts must respect EU competence while ensuring that constitutional rights are 

not overlooked. 

Give full text of 

all the paragraphs 

where the Court 

uses the Charter 

in original 

language 

B.4.1. Dans le premier moyen, la partie requérante dénonce la violation, par les articles 35 et 36 de la loi du 19 décembre 

2023, des articles 10, 11, 16 et 172 de la Constitution, lus en combinaison avec les articles 17, 20 et 21 de la Charte des 

droits fondamentaux de l’Union européenne (ci-après : la Charte), et de l’article 1er du Premier Protocole additionnel à la 

Convention européenne des droits de l’homme (ci-après : le Premier Protocole additionnel). 

Dans le deuxième moyen, la partie requérante dénonce la violation, par les articles 35 et 36 de la loi du 19 décembre 2023, 

des articles 10, 11 et 172 de la Constitution, lus en combinaison avec la liberté d’entreprendre, telle qu’elle est visée à 

l’article II.3 du Code de droit économique, avec les articles 15, 16, 20 et 21 de la Charte, avec les articles 49 et 56 du Traité 

sur le fonctionnement de l’Union européenne (ci-après : le TFUE) ainsi qu’avec le principe fondamental de la sécurité 

juridique et avec le principe général de sécurité juridique dans le droit de l’Union. 
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Dans le troisième moyen, la partie requérante dénonce la violation, par les articles 35 et 36 de la loi du 19 décembre 2023, 

des articles 10, 11 et 172 de la Constitution, lus en combinaison avec les articles 20 et 21 de la Charte. 

(..) 

B.4.3. Les quatre moyens critiquent en substance l’obligation faite aux entités belges d’un groupe d’EMN de s’acquitter 

d’un impôt complémentaire en vertu de la RBII sur des bénéfices insuffisamment imposés d’autres entités constitutives 

établies en dehors de la Belgique, sans qu’il soit tenu compte de la situation financière de cette entité constitutive belge. 

Les dispositions attaquées violeraient ainsi le principe d’égalité et de non-discrimination, le droit de propriété, la liberté 

d’entreprendre, le principe de la sécurité juridique et le principe de territorialité fiscale. Étant donné que les dispositions 

attaquées mettent en oeuvre le droit de l’Union, la Cour examine le respect de ces droits fondamentaux en tenant compte 

notamment des articles de la Charte invoqués. En application de l’article 52, paragraphe 3, de la Charte, les dispositions de 

celle-ci ont, en principe, le même sens et la même portée que les droits analogues garantis par la Convention européenne 

des droits de l’homme. 

(…) 

 

B.5.3. Le principe d’égalité et de non-discrimination est également garanti par les articles 20 et 21 de la Charte. 

L’article 20 de la Charte dispose : « Toutes les personnes sont égales en droit ». 

L’article 21 de la Charte dispose : 

« 1. Est interdite, toute discrimination fondée notamment sur le sexe, la race, la couleur, les origines ethniques ou sociales, 

les caractéristiques génétiques, la langue, la religion ou les convictions, les opinions politiques ou toute autre opinion, 

l’appartenance à une minorité nationale, la fortune, la naissance, un handicap, l’âge ou l’orientation sexuelle. 
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2. Dans le domaine d’application des traités et sans préjudice de leurs dispositions particulières, toute discrimination 

exercée en raison de la nationalité est interdite ». 

 

L’article 17 de la Charte dispose : 

« 1. Toute personne a le droit de jouir de la propriété des biens qu’elle a acquis légalement, de les utiliser, d’en disposer et 

de les léguer. Nul ne peut être privé de sa propriété, si ce n’est pour cause d’utilité publique, dans des cas et conditions 

prévus par une loi et moyennant en temps utile une juste indemnité pour sa perte. L’usage des biens peut être réglementé 

par la loi dans la mesure nécessaire à l’intérêt général. 

2. La propriété intellectuelle est protégée ». 

B.5.5. L’article 1er du Premier Protocole additionnel et l’article 17 de la Charte ayant une portée analogue à celle de 

l’article 16 de la Constitution, les garanties qu’ils contiennent forment un ensemble indissociable avec celles qui sont 

inscrites dans cette disposition constitutionnelle, de sorte que la Cour en tient compte lors de son contrôle des dispositions 

attaquées. 

(…) 

B.6.2. La liberté d’entreprendre précitée est en outre étroitement liée à la liberté professionnelle, au droit de travailler et à 

la liberté d’entreprise, qui sont garantis par les articles 15 et 16 de la Charte, et à plusieurs libertés fondamentales 

garanties par le TFUE, comme la libre prestation des services (article 56) et la liberté d’établissement (article 49). 

Dès lors que les articles 15 et 16 de la Charte et les articles 49 et 56 du TFUE ont une portée analogue à celle de la liberté 

d’entreprendre, la Cour tient compte des garanties contenues dans ces dispositions dans le cadre de son contrôle des 

dispositions attaquées. 
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B.6.3. La liberté d’entreprendre ne peut être conçue comme une liberté absolue. Elle ne fait pas obstacle à ce que la loi, le 

décret ou l’ordonnance règle l’activité économique des personnes et des entreprises. 

Des mesures nationales susceptibles de gêner ou de rendre moins attrayant l’exercice des libertés fondamentales 

garanties par la Charte et par le TFUE peuvent néanmoins être admises dès lors qu’elles sont instaurées par la loi et 

qu’elles respectent la substance de ces droits et libertés, qu’elles répondent à des raisons impérieuses d’intérêt général ou 

aux exigences de la protection des droits et libertés d’autrui, qu’elles sont propres à garantir la réalisation de l’objectif 

qu’elles poursuivent et qu’elles ne vont pas au-delà de ce qui est nécessaire pour l’atteindre (CJUE, grande chambre, 22 

janvier 2013, C-283/11, Sky Österreich GmbH, ECLI:EU:C:2013:28, points 45-50; 4 mai 2016, C-477/14, Pillbox 38 (UK) Ltd, 

ECLI:EU:C:2016:324, points 157-160; grande chambre, 13 novembre 2018, C-33/17, Čepelnik d.o.o., ECLI:EU:C:2018:896, 

point 42). Par conséquent, le législateur compétent n’interviendrait de manière déraisonnable que s’il limitait sans aucune 

nécessité la liberté d’entreprendre ou si cette limitation était disproportionnée au but poursuivi. 

(..) 

B.8.4. Il ne relève pas de la compétence de la Cour de se prononcer sur la compatibilité de la directive précitée avec les 

articles 15, 16, 17, 20 et 21 de la Charte, avec les articles 49 et 56 du TFUE ainsi qu’avec le principe de la sécurité juridique 

et avec le principe de la territorialité fiscale. 

Give full English 

translation of all 

the paragraphs 

where the Court 

uses the Charter 

B.4.1. In the first plea, the applicant alleges that Articles 35 and 36 of the Law of 19 December 2023 infringe Articles 10, 11, 

16 and 172 of the Constitution, read in conjunction with Articles 17, 20 and 21 of the Charter of Fundamental Rights of the 

European Union (hereinafter: the Charter), and Article 1 of Protocol No. 1 to the European Convention on Human Rights 

(hereinafter: the Protocol No. 1). 

In the second plea, the applicant alleges that Articles 35 and 36 of the Law of 19 December 2023 infringe Articles 10, 11 

and 172 of the Constitution, read in conjunction with the freedom to conduct a business as referred to in Article II.3 of the 

Code of Economic Law, with Articles 15, 16, 20 and 21 of the Charter, with Articles 49 and 56 of the Treaty on the 
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Functioning of the European Union (hereinafter: TFEU), as well as with the fundamental principle of legal certainty and the 

general principle of legal certainty in EU law. 

In the third plea, the applicant alleges that Articles 35 and 36 of the Law of 19 December 2023 infringe Articles 10, 11 and 

172 of the Constitution, read in conjunction with Articles 20 and 21 of the Charter. 

... 

B.4.3. The four pleas essentially challenge the obligation imposed on Belgian entities belonging to a multinational group to 

pay a top-up tax under the GloBE Rules on the insufficiently taxed profits of other constituent entities established outside 

Belgium, without taking into account the financial situation of the Belgian constituent entity. The contested provisions are 

therefore alleged to violate the principles of equality and non-discrimination, the right to property, the freedom to conduct 

a business, the principle of legal certainty and the principle of fiscal territoriality. Since the contested provisions implement 

EU law, the Court examines compliance with these fundamental rights, taking into account, in particular, the relevant 

provisions of the Charter. Pursuant to Article 52(3) of the Charter, its provisions generally have the same meaning and 

scope as the corresponding rights guaranteed by the European Convention on Human Rights. 

... 

B.5.3. The principle of equality and non-discrimination is also guaranteed by Articles 20 and 21 of the Charter. 

Article 20 of the Charter provides: “Everyone is equal before the law.” 

Article 21 of the Charter provides: 

“1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, 

religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual 

orientation shall be prohibited. 
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2. Within the scope of application of the Treaties and without prejudice to their specific provisions, any discrimination on 

grounds of nationality shall be prohibited.” 

Article 17 of the Charter provides: 

“1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired possessions. No one may be 

deprived of his or her possessions, except in the public interest and in the cases and under the conditions provided for by 

law, subject to fair compensation being paid in good time for their loss. The use of property may be regulated by law 

insofar as is necessary for the general interest. 

2. Intellectual property shall be protected.” 

B.5.5. Since Article 1 of the Protocol No. 1 and Article 17 of the Charter have a scope analogous to that of Article 16 of the 

Constitution, the guarantees they contain form an inseparable whole with those enshrined in that constitutional provision. 

The Court therefore takes them into account in its review of the contested provisions. 

... 

B.6.2. The aforementioned freedom to conduct a business is also closely linked to the freedom to choose an occupation, 

the right to work and the freedom of enterprise, which are guaranteed by Articles 15 and 16 of the Charter, as well as to 

several fundamental freedoms guaranteed by the TFEU, such as the freedom to provide services (Article 56) and the 

freedom of establishment (Article 49). 

Since Articles 15 and 16 of the Charter and Articles 49 and 56 TFEU have a scope analogous to that of the freedom to 

conduct a business, the Court takes into account the guarantees contained in these provisions when reviewing the 

contested provisions. 
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B.6.3. The freedom to conduct a business cannot be regarded as an absolute freedom. It does not prevent laws or decrees 

from regulating the economic activity of individuals and undertakings. 

National measures liable to hinder or make less attractive the exercise of the fundamental freedoms guaranteed by the 

Charter and by the TFEU may nevertheless be justified where they are laid down by law, respect the essence of those rights 

and freedoms, pursue overriding reasons of public interest or the protection of the rights and freedoms of others, are 

appropriate for ensuring the attainment of the objective pursued, and do not go beyond what is necessary to achieve it 

(CJEU, Grand Chamber, 22 January 2013, C-283/11, Sky Österreich GmbH, ECLI:EU:C:2013:28, paras. 45–50; 4 May 2016, C-

477/14, Pillbox 38 (UK) Ltd, ECLI:EU:C:2016:324, paras. 157–160; Grand Chamber, 13 November 2018, C-33/17, Čepelnik 

d.o.o., ECLI:EU:C:2018:896, para. 42). Consequently, the competent legislator would act unreasonably only if it imposed an 

unnecessary restriction on the freedom to conduct a business or if such a restriction were disproportionate to the aim 

pursued. 

... 

B.8.4. It does not fall within the Court’s jurisdiction to rule on the compatibility of the aforementioned directive with 

Articles 15, 16, 17, 20 and 21 of the Charter, with Articles 49 and 56 TFEU, or with the principles of legal certainty and fiscal 

territoriality. 

Did the Court use 

the Charter to 

(tick one or more 

boxes AND 

☐give direct access to an 

individual right 
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provide 

explanation): 

☒check legality of national law 

 

The Charter was invoked to assess the validity of the national law. However, since the 

Constitutional Court found that the national obligation directly stemmed from EU law, it 

decided to refer a preliminary question on validity to the CJEU. 

☒interpret national law 

 

The Constitutional Court explicitly stated that it must interpret the Constitution in light of 

the Charter, since the issue arises within the scope of application of EU law. 

☐check legality of EU law  

☐interpret EU law  

Was the Charter 

already referred 

to by the parties 

(including third 

parties where 

applicable) or was 

it the Court that 

used the Charter 

ex officio? Tick 

one box only. 

☒Charter was already referred to by the parties. 

☐Charter reference was introduced by the Court. 
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Was the Charter 

referred to 

together with 

constitutional, 

European, or 

international 

sources? Tick one 

or more boxes as 

appropriate.  

 

☒Rights and principles as 

contained in the national 

constitution 

Articles 10, 11, 16 and 172 of the Constitution, read in conjunction with Articles 17, 20 

and 21 of the Charter of Fundamental Rights of the European Union;  

Articles 10, 11 and 172 of the Constitution, read in conjunction with the freedom to 

conduct a business as referred to in Article II.3 of the Code of Economic Law, with 

Articles 15, 16, 20 and 21 of the Charter, and with Articles 49 and 56 of the Treaty on 

the Functioning of the European Union;  

Articles 10, 11 and 172 of the Constitution, read in conjunction with Articles 20 and 21 

of the Charter. 

☐(Unwritten) general principles of 

EU law 

 

 

☒The European Convention on 

Human Rights 

Article 1 of the Protocol No. 1 to the European Convention on Human Rights. 

 

☐Other Council of Europe 

conventions? 

 

☐International law (UN 

conventions, etc.)? 
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☐European Court of Justice 

decisions? 

 

☐No, the Charter was used alone.  

Give full text of all 

the paragraphs 

where the Court 

uses the Charter in 

original language 

 

 

 

This decision is particularly interesting as it illustrates the extent to which EU law is accepted and applied in a highly 

orthodox manner by Belgian courts, including the Constitutional Court. The ruling shows a strong commitment to the 

principle of primacy of EU law and to judicial cooperation with the Court of Justice. By referring a question on validity to 

the CJEU, the Constitutional Court reaffirmed its role as both a constitutional and an EU court, capable of ensuring that 

domestic constitutional review aligns with the Union’s legal order. 

At the same time, this case highlights the Court’s solid understanding of EU law and of the Charter of Fundamental 

Rights—an expertise that is not always equally present in lower courts. The reasoning reflects a sophisticated integration 

of the Charter into constitutional review, demonstrating how the Belgian Constitutional Court uses EU fundamental rights 

as a complementary interpretative framework. This decision thus strengthens the Charter’s authority in the Belgian legal 

system while showing the high degree of Europeanization of constitutional adjudication in Belgium.  
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a) The relevance of the Charter for the concrete case can be considered as:  

☐Low  

☐Medium 

☒High 

The relevance of the Charter is high, as it plays a central role in the Court’s reasoning. The Constitutional Court relied on 

the Charter to assess the compatibility of national provisions with fundamental rights protected under EU law. Recognising 

that the contested national measures directly implemented an EU directive, the Court referred a preliminary question on 

the validity of that directive to the CJEU in light of the Charter. This demonstrates that the Charter was not only a reference 

point but a decisive legal instrument guiding the Court’s constitutional and EU law analysis. 

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be 

considered as: 

 

☐Low  

☐Medium 

☒High 

The contribution of this decision is high, as it reinforces the Charter’s authority within the Belgian legal system and sets a 

strong example for lower courts. By directly applying the Charter and referring a preliminary question on the validity of an 
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EU directive, the Constitutional Court demonstrated how national judges should integrate EU fundamental rights into their 

reasoning. This decision thus promotes a culture of judicial dialogue with the CJEU and encourages lower courts to both 

rely on the Charter when interpreting national law and use the preliminary ruling procedure when questions of EU 

fundamental rights arise.  

Furthermore, this case is particularly interesting because it may have implications that go beyond the European Union. 

Since it requires taking into account the profits of corporate groups at a global level, and not only within Belgium, the 

Charter — and the way it will be interpreted by the CJUE — is likely to have a certain extraterritorial effect. Such an 

outcome is not prohibited under international law, but it remains sufficiently uncommon to be noteworthy. 

 


