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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

Rejections of asylum seekers at national borders

On 7 May 2025, the Federal Ministry of the Interior issued a directive stating that
people seeking protection can be denied entry into Germany at the country's borders —
the only exceptions are “recognizably vulnerable” persons such as pregnant women,
unaccompanied children, and sick people. At the same time, border controls were
intensified and the number of police officers at the borders increased.! On 2 June
2025, the Administrative Court of Berlin ruled that the rejections of asylum seekers at
German borders ordered by the Federal Ministry of the Interior are unlawful. A man, a
woman, and a minor from Somalia had filed a lawsuit in summary proceedings after
their asylum applications in Germany were ignored by the police and they were sent
back to Poland. The Court stated that the rejection violated EU law not only in this
specific case, but also in abstract and general terms: the mandatory Dublin procedure
cannot be suspended by bilateral agreements between states, and the much-discussed
exception for “emergency situations” under Art. 72 of the Treaty on the Functioning of
the European Union (TFEU) does not apply.? In response to the ruling, Interior Minister
Alexander Dobrindt said that the ruling only applied to the case in question and that
the government would stick to its migration policy.? The Federal Police reported that
between 7 May and 31 July 2025 they had rejected or returned approximately 9,500
people. 474 of them were asylum seekers.*

The German Institute for Human Rights argues that the rejections at the border
without adequate examination of individual cases within the framework of a general

! Germany, Federal Ministry of the Interior (Bundesministerium des Innern) (2025), 'Intensified border

checks', press release, 13 May 2025.

2 Germany, Administrative Court Berlin (Verwaltungsgericht Berlin) (2025), VG 8 L 334/25.A, 2 June
2025.

3 Tagesschau (2025), "Trotz Gerichtsentscheidung: Dobrindt hilt an Zuriickweisungen fest", 2 June 2025.

4 Germany, Federal Police (Bundespolizei) (2025), 'Pressemitteilung Nr. 11', press release, 1 August 2025.
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https://www.bmi.bund.de/SharedDocs/kurzmeldungen/EN/2025/05/grenzkontrollen.html
https://www.bmi.bund.de/SharedDocs/kurzmeldungen/EN/2025/05/grenzkontrollen.html
https://openjur.de/u/2523392.html
https://www.tagesschau.de/inland/innenpolitik/zurueckweisung-grenze-rechtswidrig-104.html
https://www.bing.com/ck/a?!&&p=f35132c69256c9110ff9b4106cd3a209660921b792319293d034e6b657317280JmltdHM9MTc2NDcyMDAwMA&ptn=3&ver=2&hsh=4&fclid=246f5a22-e0ad-68fa-14df-4f86e16d69a3&psq=bundespolizei+pressemitteilung+1.+August+2025&u=a1aHR0cHM6Ly9jYWNoZS5wcmVzc21haWxpbmcubmV0L2NvbnRlbnQvZWJjODgzZGUtYmNjZS00MThhLWE4ZGYtYTM4MWYzMmQxZWQ3LzIwMjUwODAxX1ByZXNzZW1pdHRlfkJHS2FiOE1haV9maW5hbC5wZGY

policy violate Art. 19 of the Charter of Fundamental Rights of the European Union
(CFR) which prohibits collective expulsions.> The Charter is applicable to Member
States when they are implementing Union law (Art. 51(1) sentence 1 CFR) such as in
this case the Regulation (EU) No 604/2013 of the European Parliament and of the
Council of 26 June 2013 establishing the criteria and mechanisms for determining the
Member State responsible for examining an application for international protection
lodged in one of the Member States by a third-country national or a stateless person.

Suspension of family reunification for beneficiaries of subsidiary protection

According to Sec. 36a(1) of the Residence Act (Aufenthaltsgesetz/AufenthG) spouses
and minor unmarried children of foreigners with subsidiary protection status may be
granted a residence permit on humanitarian grounds. The same applies to parents of
minor foreigners if no parent with custody lives in Germany. However, there is no
entitlement to family reunification. A maximum of 1,000 national visas may be issued
each month for a residence permit in accordance with Sec. 36a (2) sentence 2 of the
Residence Act. Since June 2023, this quota had been fully utilised every month.® On 28
May 2025, the Federal Cabinet adopted a draft legislation to suspend the subsequent
immigration of family members to persons with subsidiary protection status according
to Sec. 36a of the Residence Act in Germany for two years.” This draft legislation was
passed by the German parliament and entered into legal force on 24 July 2025.8 The
suspension of family reunification affects all close relatives of persons entitled to
subsidiary protection — regardless of whether they have been on the waiting list for an
appointment to submit their application for a short time or for two years, whether
their application is already being processed and only requires approval from the
immigration authorities, or whether they are involved in legal proceedings and have
been separated for many years. As long as they have not received an invitation to

5> Germany, German Institute for Human Rights (Deutsches Institut fiir Menschenrechte) (2025),
'Stellungnahme -Zurlickweisungen von Asylsuchenden an den Grenzen', p. 10, press release, 3 June
2025.

6 Germany, Federal Ministry of the Interior (Bundesministerium des Innern) (2025), 'Federal Cabinet

decides to suspend family reunification for beneficiaries of subsidiary protection and to end fast-

track naturalisation after legal residence of only three years', press release, 28 May 2025.

7 Germany, Federal Ministry of the Interior (Bundesministerium des Innern) (2025), 'Federal Cabinet

decides to suspend family reunification for beneficiaries of subsidiary protection and to end fast-

track naturalisation after legal residence of only three years', press release, 28 May 2025.

8 Germany, Federal Law Gazette (Bundesgesetzblatt) (2025), 'Gesetz zur Aussetzung des

Familiennachzugs zu subsididr Schutzberechtigten', 23 July 2025.
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https://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/Publikationen/Stellungnahmen/Stellungnahme_Zurueckweisungen_von_Asylsuchenden_an_den_Grenzen_Eine_menschenrechtliche_Bewertung_der_aktuellen_Debatte.pdf
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2025/05/kabinett.html
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2025/05/kabinett.html
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2025/05/kabinett.html
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2025/05/kabinett.html
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2025/05/kabinett.html
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2025/05/kabinett.html
https://www.recht.bund.de/bgbl/1/2025/173/VO.html
https://www.recht.bund.de/bgbl/1/2025/173/VO.html

apply for a visa or collect a visa before the suspension comes into force, or the court
has not yet made a decision, the visa procedure will be suspended for all of them.®

Marriage and family and the associated rights of children are under the special
protection of Art. 6 of the German Basic Law (Grundgesetz/GG), Art. 8 of the European
Convention on Human Rights (ECHR), Art. 7 of the European Charter of Fundamental
Rights (CFR) and international human rights treaties such as Art. 3 and 10 of the UN
Convention on the Rights of the Child (UNCRC). The necessary EU competence for the
applicability of the Charter according to Art. 51(1) sentence 1 CFR lies in by Art. 77 ff.
TFEU (competence to regulate policy on border controls, asylum, and immigration) and
can also be seen in the Council Directive 2003/86/EC of 22 September 2003 on the
right to family reunification.

The suspension of family reunification may violate the right to family in Art. 7 of the
Charter. The suspension primarily affects people who have already been separated
from their family members for several years and whose separation would be extended
by at least another two years. For beneficiaries of subsidiary protection, living together
as a family in their country of origin is impossible for the foreseeable future due to the
threat of serious human rights violations or years of ongoing civil war.®

1.2. Context and trends

The Charter is only binding on German authorities when implementing or applying EU
law (Art. 51(1) CFR). Outside this scope, the Basic Law and — under international law —
the ECHR remain the primary benchmarks. In areas with strong EU relevance
(asylum/internal borders, data protection/digital, internal market/consumers, public

® Germany, German Parliament (Deutscher Bundestag) (2025), 'Gesetzentwurf der Fraktionen der

CDU/CSU und SPD Entwurf eines Gesetzes zur Aussetzung des Familiennachzugs zu subsididr
Schutzberechtigten', draft law, 3 June 2025.

10 Germany, German Institute for Human Rights (Deutsches Institut fiir Menschenrechte) (2025),

'Familiennachzug ist das Gegenteil von illegaler Migration', press release, 20 June 2025; Amnesty

International (2025), 'Deutschland: Recht auf Familiennachzug darf nicht beschnitten werden'

press release, 28 May 2025; Pro Asyl (2025), 'Familienzerstorungsgesetz in Kraft', press release, 24
July 2025; German Institute for Human Rights (Deutsches Institut fiir Menschenrechte) (2025),

https://www.institut-fuer-menschenrechte.de/publikationen/detail/zum-entwurf-eines-gesetzes-

der-fraktionen-cducsu-und-spd-zur-aussetzung-des-familiennachzugs-zu-subsidiaer-

schutzberechtigten, press release, June 2025.



https://dserver.bundestag.de/btd/21/003/2100321.pdf#page=14
https://dserver.bundestag.de/btd/21/003/2100321.pdf#page=14
https://dserver.bundestag.de/btd/21/003/2100321.pdf#page=14
https://www.institut-fuer-menschenrechte.de/aktuelles/detail/familiennachzug-ist-das-gegenteil-von-illegaler-migration
https://www.amnesty.de/pressemitteilung/deutschland-gefluechtete-familiennachzug-aussetzung-gesetzentwurf
https://www.proasyl.de/news/familienzerstoerungsgesetz-in-kraft/
https://www.institut-fuer-menschenrechte.de/publikationen/detail/zum-entwurf-eines-gesetzes-der-fraktionen-cducsu-und-spd-zur-aussetzung-des-familiennachzugs-zu-subsidiaer-schutzberechtigten
https://www.institut-fuer-menschenrechte.de/publikationen/detail/zum-entwurf-eines-gesetzes-der-fraktionen-cducsu-und-spd-zur-aussetzung-des-familiennachzugs-zu-subsidiaer-schutzberechtigten
https://www.institut-fuer-menschenrechte.de/publikationen/detail/zum-entwurf-eines-gesetzes-der-fraktionen-cducsu-und-spd-zur-aussetzung-des-familiennachzugs-zu-subsidiaer-schutzberechtigten

procurement), the Charter is increasingly treated as an integral part of German
fundamental rights protection.

The charter plays a visible but limited role in Germany's parliamentary system today (in
the period from 1 January to 9 December 2025 the Charter was mentioned in 100 out
of 1.247 draft laws). References to the Charter in parliamentary proceedings (i.e.
legislative initiatives, motions, debates, written questions etc.) are not dominant, often
episodic, or embedded in specific topics.*!

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent
use of the Charter by legal
practitioners inside and outside the
public administration and the judiciary

A driver to the efficient and frequent use of the Charter in legislation is the Handbook
of Legal Formality (Handbuch der Rechtsférmlichkeit) published by the Federal Ministry
of Justice. The Handbook contains recommendations of the Federal Ministry of Justice
for the legal drafting of laws and regulations and specifically refers to the observance
of the Charter in the implementation of EU law and the need to indicate in the
explanatory memorandum to a draft regulation whether there are any references to
EU law (including the Charter) and, if so, whether it is compatible with EU law.!?

Another driver to the efficient and frequent use of the Charter by legal practitioners is
the inclusion of EU law in the so-called state exams (Staatsexamen), the state
mandated examinations to qualify for the legal profession. For example, Sec. 18 (1) No.
6 of the Training and Examination Regulations for Lawyers in Bavaria (Ausbildungs- und
Priifungsordung fiir Juristen) stipulates that EU law, including fundamental rights, is a
part of the legal education and a subject of the state exams.!3

11 Germany, German Parliament (Deutscher Bundestag), 'Dokumentations- und Informationssystem fiir

Parlamentsmaterialien', data base.

12 Germany, Federal Ministry of Justice and Consumer Protection (Bundesministerium der Justiz und fiir
Verbraucherschutz) (2024), 'Handbuch der Rechtsformlichkeit', manual, 31 October 2024.

13 Germany, Bavaria, Training and Examination Regulations for Lawyers (Ausbildungs- und
Priifungsordung fiir Juristen) of 13 October 2002, version of 1 June 2024.
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https://dip.bundestag.de/
https://dip.bundestag.de/
https://hdr4.bmj.de/Webs/HDR/SharedDocs/Downloads/handbuch-der-rechtsfoermlichkeit.html?nn=167640
https://www.gesetze-bayern.de/Content/Document/BayJAPO-18
https://www.gesetze-bayern.de/Content/Document/BayJAPO-18

However, legal education also poses a barrier to the efficient and frequent use of the
Charter. The role of EU law in the state exams is limited, compared to other areas of
law. Sec. 18 (1) of the Training and Examination Regulations for Lawyers in Bavaria
illustrates the limited role. The law states that basic knowledge (Grundziige) of EU law
is required. For other areas of law there is no such limitation.

Another barrier to the efficient and frequent use of the Charter by the public
administration and the judiciary is insufficient training and expertise. Even though the
various ministries of the states do have training programs for their personnel, seminars
or advanced training on the Charter are not included.'* There are no uniform federal
training requirements. Guidelines on the Charter’s use can only be found addressing
primarily citizens concerning the complaint mechanism under the EU Common
Provisions Regulation.!?

On a more structural level, the above-mentioned primacy of the Basic Law may pose a
barrier to referencing the Charter. Based on the overall context, it appears possible
that legal practitioners may consider the Basic Law and the ECHR sufficient to explain
legal reasoning that is not limited to the application of EU law. Referring to the Charter
in areas where so doing is not mandated by application of EU law may carry the risk of
overstepping the distinction between the national and the EU human rights system.
Further, given the more long-standing tradition of the Basic Law and the ECHR, legal
reasoning based on these instruments may be considered as more accessible to the
public.

14 E.g.: Germany, Brandenburg State Academy of Public Administration (Landesakademie fiir 6ffentliche

Verwaltung Brandenburg) (2025), 'Jahresprogramm 2025'; Ministry of the Interior and Local

Government of Thuringia (Ministerium fiir Inneres und Kommunales Thiiringen) (2025),

'Jahresfortbildungsprogramm 2025'; German Judicial Academy (Deutsche Richterakademie) (2025),

‘Jahresprogramm 2025'; Ministry of Justice and Ministry of the Interior and Sport of Rhineland-

Palatinate (Ministerium der Justiz und Ministerium des Innern und fiir Sport Rheinland-Pfalz) (2025),
'Fortbildung'.

15 E.g.: Germany, Ministry of Labor, Social Affairs, and Women's Issues Saarland (Ministerium fiir Arbeit,
Soziales und Frauen Saarland) (undated), ‘Merkblatt zur Achtung der Charta der Grundrecht (GRC)
der EU fiir den Europdischen Sozialfonds Plus (ESF+) im Saarland', p. 5, guidelines.
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https://lakoev.brandenburg.de/sixcms/media.php/9/2025-08-20_Jahresprogramm%20lak%C3%B6v%202025-bf.pdf
https://innen.thueringen.de/fileadmin/Innenministerium/Fortbildung/JFP_2025_digital_2024-09-11.pdf
https://www.deutsche-richterakademie.de/icc/drade/nav/3a5/3a56dad9-053f-f81a-0bd3-ee6cac18335e&press=true&page=1&pagesize=1.htm
https://jm.rlp.de/service/fortbildung
https://www.saarland.de/SharedDocs/Downloads/DE/masfg/arbeit/esf/leitfaden/merklbatt_grc.pdf?__blob=publicationFile&v=1
https://www.saarland.de/SharedDocs/Downloads/DE/masfg/arbeit/esf/leitfaden/merklbatt_grc.pdf?__blob=publicationFile&v=1

2. Use of the Charter in relation to
Funding

2.1. Number of complaints examined under
the EU Common Provisions Regulation
in 2025

As there is little publicly available information on this subject, selected administrative
authorities for the European Social Fund Plus (ESF+) were contacted for an illustrative
sample. This sample did not reveal any relevant complaints regarding violations of the
Charter in 2025. The administrative authority of the state of North Rhine-Westphalia
reported a total of 42 complaints received by the complaints office. However, none of
these concerned the implementation of the ESF+/Just Transition Fund program in
North Rhine-Westphalia.

2.2. Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

No publicly documented case was found. No example was contained in the conducted
sample mentioned above.

2.3. Example of promising practice in the
implementation of the Horizontal




Enabling Conditions relating to the
Charter in 2025

Examples of promising practice in the implementation of the Horizontal Enabling
Conditions relating to the Charter given by the contacted administrative authorities

include:

e Detailed information about the Charter on the websites of the ESF+ programs
as well as contact forms to anonymously report complaints regarding
compliance with the Charter to the ESF administrative authorities.!®

e Commissioning of a support structure: The Cross-cutting Issues Unit at ESF+
provides expert advice on all cross-cutting issues to those involved in
implementing the ESF+ federal program, promotes networking, and produces
topic-specific materials.t’

e Leaflet on the Charter distributed to participants in ESF+ measures in Bavaria to
raise awareness among all actors involved in the implementation of the ESF+
about their fundamental rights and possible violations.

16 Germany, Federal Government (Bundesregierung), Européischer Sozialfonds fiir Deutschland - Charta

der Grundrechte; Germany, Ministry of Labor, Health, and Social Affairs of the State of North
Rhine-Westphalia (Ministerium fiir Arbeit, Gesundheit und Soziales des Landes Nordrhein-
Westfalen), Beschwerdestelle 2021-2027 | Mit Menschen fiir Menschen.

17 Germany, Federal Ministry of Labor and Social Affairs (Bundesministerium fiir Arbeit und Soziales),
Startseite FAQT - FAQT.



https://www.esf.de/portal/DE/ESF-Plus-2021-2027/Charta-Grundrechte/inhalt.html
https://www.esf.de/portal/DE/ESF-Plus-2021-2027/Charta-Grundrechte/inhalt.html
https://www.mags.nrw/esf-Beschwerdestelle
https://www.faqt-esf.de/

3. Court decisions in 2025

Table 1 — Decision 16 April 2025, Federal Administrative Court (Bundesverwaltungsgericht)

Deciding body (in |Bundesverwaltungsgericht
original language)

Deciding body (in |[Federal Administrative Court
English)

Case number (also |[ECLI:DE:BVerwG:2025:160425U1C18.24.0
European Case Law
Identifier ECLI,
where applicable)

Parties Refugee vs. the Federal Office for Migration and Refugees
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

16 April 2025

Web link to the
decision (if
available)

BVerwG 1 C 18.24, Urteil vom 16. April 2025 | Bundesverwaltungsgericht

situating the
[ffundamental
rights dimension

Which were the [Art. 4

Charter

provisions Art. 52(3)

referred to in the

case?

Key facts of the [The plaintiff, who was born in the Gaza Strip and is stateless, was recognized as a refugee in Greece and granted

case also international protection. In March 2020, he entered the territory of the Federal Republic of Germany and reapplied for

asylum at the Federal Office for Migration and Refugees. The Greek authorities rejected a request for readmission by the
Federal Office. The Federal Office rejected the plaintiff's application as inadmissible pursuant to Sec. 29(1) No. 2 of the
Asylum Act (Asylgesetz/AsylG) in a decision dated 25 May 2020, determined that there were no grounds for prohibiting
deportation under Sec. 60(5) and (7) sentence 1 of the Residence Act (Aufenthaltsgesetz/AufenthG), and threatened to
deport him to Greece. According to the Federal Office, the current humanitarian conditions in Greece did not lead to the
assumption that the deportation of the plaintiff would constitute a violation of Art. 3 of the European Convention on
Human Rights (ECHR) or Art. 4 of the Charter of Fundamental Rights of the European Union (CFR) or appear to be highly
probable.

11



https://www.bverwg.de/160425U1C18.24.0

The Administrative Court dismissed the action brought against this decision in its ruling of 21 February 2022 stating that no
violation of Art. 4 CFR could be established. On 6 August 2024, the plaintiff's appeal to the Higher Administrative Court was
rejected. The Court argued that the requirements of Sec. 29(1) No. 2 of the Asylum Act for rejecting the plaintiff's asylum
application as inadmissible were met. He had been granted refugee status in Greece and, taking into account the overall
circumstances he could be expected to face there, his transfer to Greece did not violate the Charter as treatment contrary
to human rights within the meaning of Art. 4 CFR required a particularly high threshold of significance. The plaintiff
therefore lodged an appeal with the Federal Administrative Court. The Federal Administrative Court confirmed the
assessment of the Higher Administrative Court.

The key legal
question raised
by the Court

Whether the plaintiff would be exposed to a serious risk of inhuman or degrading treatment within the meaning of Art. 4
CFR if he were deported to Greece.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The court ruled that non-vulnerable male third-country nationals who have been granted international protection in
Greece

do not face living conditions upon return to Greece that would violate Art. 4 CFR and Art. 3 ECHR. The rejection of the
plaintiff's asylum application as inadmissible pursuant to Sec. 29(1) No. 2 Asylum Act is lawful, as the plaintiff has already
been granted international protection in Greece. The living conditions in Greece do not reach the necessary threshold of
significance that would constitute treatment contrary to human rights. Persons entitled to protection can satisfy their basic
needs with regard to accommodation, food, and hygiene through their own earned income, including in the informal

economy (compare para. 34, 40, 41, 49), and through support offered by non-governmental aid organizations. Emergency

12




and initial medical care is also guaranteed, so that there is no significant likelihood that the plaintiff will find himself in
extreme material need.

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

[...] Die auf § 78 Abs. 8 AsylG gestiitzte Revision ist zuldssig (1.), aber nicht begriindet (2.). Der Verwaltungsgerichtshof hat
die allgemeine abschiebungsrelevante Lage fiir in Griechenland anerkannte nichtvulnerable Schutzberechtigte im Ergebnis
zutreffend dahin beurteilt, dass diese bei einer Riickkehr dorthin nicht beachtlich wahrscheinlich mit Art. 4 der Charta der
Grundrechte der Europaischen Union (GRC) unvereinbaren Lebensbedingungen ausgesetzt sein werden (§ 78 Abs. 8 Satz 3
AsylG). Dies gilt auch fiir den Klager. (Rn. 10)

[...] Gleichwohl kann eine auf diese Vorschrift gestlitzte Unzulassigkeitsentscheidung aus unionsrechtlichen Griinden
rechtswidrig sein. Das ist der Fall, wenn die Lebensverhiltnisse, die den Betroffenen als anerkannten Schutzberechtigten in
dem anderen Mitgliedstaat erwarten wiirden, ihn der ernsthaften Gefahr aussetzen wiirden, eine unmenschliche oder
erniedrigende Behandlung im Sinne von Art. 4 GRC zu erfahren. Unter diesen Voraussetzungen ist es den Mitgliedstaaten
untersagt, von der durch Art. 33 Abs. 2 Buchst. a der Richtlinie 2013/32/EU des Europaischen Parlaments und des Rates
vom 26. Juni 2013 (ABI. L 180 S. 60) — RL 2013/32/EU - eingeraumten Befugnis Gebrauch zu machen einen Antrag auf
internationalen Schutz als unzuldssig abzulehnen (vgl. EuGH, Beschluss vom 13. November 2019 - C-540/17 u. a. [ECLI:EU:C:
2019:964], Hamed u. a. - Rn. 35; Urteil vom 19. Marz 2019 - C-297/17 u. a. [ECLI:EU:C:2019:219], Ibrahim u. a. - Rn. 88).
VerstoRe gegen Art. 4 GRC im Mitgliedstaat der anderweitigen Schutzgewahrung sind damit nicht nur bei der Prifung der

RechtmaRigkeit einer Abschiebungsandrohung zu bericksichtigen, sondern fiihren bereits zur Rechtswidrigkeit der
Unzulassigkeitsentscheidung (BVerwG, Urteil vom 24. April 2024 - 1 C 8.23 [ECLI:DE:BVerwG:2024:240424U1C8.23.0] - juris
Rn. 9 m. w. N.). (Rn.18)

[...] Nach der maRgeblichen Rechtsprechung des Gerichtshofs der Europaischen Union (EuGH), der sich der Senat

angeschlossen hat, gilt flir die Annahme unmenschlicher oder erniedrigender Lebensbedingungen ein strenger MaRstab.
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https://e-justice.europa.eu/ecli/ECLI:%E2%80%8BEU:%E2%80%8BC:%E2%80%8B2019:%E2%80%8B964
https://e-justice.europa.eu/ecli/ECLI:%E2%80%8BEU:%E2%80%8BC:%E2%80%8B2019:%E2%80%8B964
https://e-justice.europa.eu/ecli/ECLI:%E2%80%8BEU:%E2%80%8BC:%E2%80%8B2019:%E2%80%8B219
https://www.bverwg.de/240424U1C8.23.0
https://e-justice.europa.eu/ecli/ECLI:%E2%80%8BDE:%E2%80%8BBVerwG:%E2%80%8B2024:%E2%80%8B240424U1C8.23.0

Allein der Umstand, dass die Lebensverhéltnisse in diesem Mitgliedstaat nicht den Bestimmungen der Art. 20 ff. im Kapitel
VIl der Richtlinie 2011/95/EU des Europaischen Parlaments und des Rates vom 13. Dezember 2011 (ABI. L 337 S.9) —
Anerkennungsrichtlinie; nachfolgend RL 2011/95/EU - gerecht werden, fihrt angesichts der fundamentalen Bedeutung des
Grundsatzes des gegenseitigen Vertrauens zwischen den Mitgliedstaaten nicht zu einer Einschrankung der Austibung der in
Art. 33 Abs. 2 Buchst. a RL 2013/32/EU vorgesehenen Befugnis, solange die Schwelle der Erheblichkeit des Art. 4 GRC nicht
erreicht ist. Vielmehr darf jeder Mitgliedstaat - vorbehaltlich auRergewdhnlicher Umstdande - davon ausgehen, dass alle
anderen Mitgliedstaaten das Unionsrecht und insbesondere die dort anerkannten Grundrechte beachten. Diese
Vermutung gilt im Kontext des Gemeinsamen Europaischen Asylsystems auch bei der Anwendung des Art. 33 Abs. 2
Buchst. a RL2013/32/EU. VerstoRe gegen Bestimmungen des Kapitels VII der Anerkennungsrichtlinie 2011/95/EU, die nicht
zu einer Verletzung von Art. 4 GRC fiihren, hindern die Mitgliedstaaten daher nicht, ihre durch Art. 33 Abs. 2 Buchst. a RL
2013/32/EU eingeraumte Befugnis auszuliben. Gleiches gilt, wenn der Schutzberechtigte in dem Mitgliedstaat, der ihm
internationalen Schutz gewahrt hat, keine oder im Vergleich zu anderen Mitgliedstaaten nur in deutlich eingeschranktem
Umfang existenzsichernde Leistungen erhalt, ohne jedoch anders als die Angehdérigen dieses Mitgliedstaates behandelt zu
werden und der ernsthaften Gefahr einer gegen Art. 4 GRC verstoRenden Behandlung ausgesetzt zu sein (EuGH, Urteil vom
19. Mérz 2019 - C-297/17 u. a. - Rn. 83 ff. und Beschluss vom 13. November 2019 - C-540/17 u. a. - Rn. 34). (Rn.19)

[...] Systemische oder allgemeine oder bestimmte Personengruppen betreffende Schwachstellen fallen nur dann unter
Art. 4 GRC, wenn sie eine besonders hohe Schwelle der Erheblichkeit erreichen, die von samtlichen Umstanden des Falls
abhadngt und die dann erreicht ware, wenn die Gleichgiiltigkeit der Behorden eines Mitgliedstaates zur Folge hatte, dass
eine vollstandig von offentlicher Unterstitzung abhangige Person sich unabhangig von ihrem Willen und ihren
personlichen Entscheidungen in einer Situation extremer materieller Not befande, die es ihr nicht erlaubte, ihre
elementarsten Bedurfnisse zu befriedigen, wie insbesondere sich zu erndhren, sich zu waschen und eine Unterkunft zu
finden, und die ihre physische oder psychische Gesundheit beeintrachtigte oder sie in einen Zustand der Verelendung

versetzte, der mit der Menschenwirde unvereinbar ware. Diese Schwelle ist selbst bei durch groBe Armut oder eine starke
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Verschlechterung der Lebensverhaltnisse der betreffenden Person gekennzeichneten Situationen nicht erreicht, sofern
diese nicht mit extremer materieller Not verbunden sind, aufgrund derer die betreffende Person sich in einer solch
schwerwiegenden Situation befindet, dass sie einer unmenschlichen oder erniedrigenden Behandlung gleichgestellt
werden kann. Ein ernsthaftes Risiko eines VerstolRes gegen Art. 4 GRC und Art. 3 EMRK besteht nicht bereits dann, wenn
nicht sicher festzustellen ist, ob im Falle einer Rickiberstellung die Befriedigung der bezeichneten Grundbediirfnisse
sichergestellt ist, sondern nur fiir den Fall, dass die Befriedigung eines der bezeichneten Grundbedirfnisse mit beachtlicher
Wahrscheinlichkeit nicht zu erwarten ist und der Drittstaatsangehorige dadurch Gefahr lauft, erheblich in seiner
Gesundheit beeintrachtigt zu werden oder in einen menschenunwiirdigen Zustand der Verelendung versetzt zu werden
(BVerwG, Urteil vom 21. November 2024 - 1 C 24.23 - juris Rn. 21 m. w. N.). Allein die einseitige Aussetzung der Aufnahme
oder Wiederaufnahme von betroffenen Personen begriindet keine systemischen Schwachstellen des Asylverfahrens und
der Aufnahmebedingungen, die eine Gefahr einer unmenschlichen oder entwirdigenden Behandlung im Sinne von Art. 4
GRC mit sich bringen. Eine solche Feststellung kann nur nach Priifung aller relevanten Daten auf der Grundlage objektiver,
zuverlissiger, genauer und gebiihrend aktualisierter Angaben erfolgen (zu Dublin-Uberstellungen: EuGH, Urteil vom

19. Dezember 2024 - C-185/24 und C-189/24 [ECLI:EU:C:2024:1036] - Rn. 47). (Rn.20)

[...] Auch nach der Rechtsprechung des Europaischen Gerichtshofs fiir Menschenrechte (EGMR) zu Art. 3 EMRK, die der
EuGH seiner Auslegung des Art. 4 GRC maRgeblich zugrunde legt, miissen die einem Auslander im Zielstaat drohenden
Gefahren ein gewisses "MindestmaR" an Schwere (minimum level of severity) erreichen, um ein Abschiebungsverbot zu
begriinden (vgl. EGMR <GK>, Urteil vom 13. Dezember 2016 - Nr. 41738/10, Paposhvili/Belgien - Rn. 174; EuGH, Urteil vom
16. Februar 2017 - C-578/16 PPU [ECLI:EU:C:2017:127], C. K. u. a. - Rn. 68). Die Bestimmung dieses MindestmaRes an
Schwere ist relativ und hangt von allen Umstanden des Falles ab, insbesondere von der Dauer der Behandlung, den daraus

erwachsenen korperlichen und mentalen Folgen fiir den Betroffenen und in bestimmten Fallen auch vom Geschlecht, Alter
und Gesundheitszustand des Betroffenen (EGMR <GK>, Urteile vom 21. Januar 2011 - Nr. 30696/09, M. S. S./Belgien und
Griechenland - Rn. 219 und vom 13. Dezember 2016 - Nr. 41738/10 - Rn. 174). Allerdings enthalt Art. 3 EMRK weder eine
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Verpflichtung der Vertragsstaaten, jedermann in ihrem Hoheitsgebiet mit einer Wohnung zu versorgen, noch begriindet
Art. 3 EMRK eine allgemeine Verpflichtung, Fliichtlingen finanzielle Unterstltzung zu gewdhren oder ihnen einen
bestimmten Lebensstandard zu ermoglichen (EGMR <GK>, Urteil vom 21. Januar 2011 - Nr. 30696/09 - Rn. 249). Der EGMR
hat aber fiir die als besonders verletzlich gewertete Gruppe der Asylsuchenden eine aus der Aufnahmerichtlinie (aktuell: RL
2013/33/EU) folgende gesteigerte Verantwortlichkeit der EU-Mitgliedstaaten gesehen (EGMR <GK>, Urteil vom 21. Januar
2011 - Nr. 30696/09 - Rn. 250 ff.), die mit Blick auf die Richtlinie 2011/95/EU auch fur international Schutzberechtigte
anzunehmen ist. Auch bei ihnen kann das fiir Art. 3 EMRK erforderliche MindestmaR an Schwere im Zielstaat der
Abschiebung erreicht sein, wenn sie ihren existenziellen Lebensunterhalt nicht sichern kénnen, kein Obdach finden oder
keinen Zugang zu einer medizinischen Basisbehandlung erhalten (vgl. BVerwG, Beschluss vom 8. August 2018

-1 B 25.18 [ECLI:DE:BVerwG:2018:080818B1B25.18.0] - NVwZ 2019, 61 Rn. 9 ff.) (Rn. 21)

[...] Der Prognosemalistab der beachtlichen Wahrscheinlichkeit erfordert eine zeitliche Nahe des Gefahreneintritts. Die
ernsthafte Gefahr eines Schadenseintritts ist nicht schon dann gegeben, wenn zu einem beliebigen Zeitpunkt nach der
Rickkehr in das Heimatland eine unmenschliche oder erniedrigende Behandlung droht. Mal3stab fir die im Rahmen der
Priifung des Art. 4 GRC anzustellende Gefahrenprognose ist vielmehr grundsatzlich, ob der vollziehbar ausreisepflichtige
Auslander nach seiner Riickkehr, gegebenenfalls durch ihm gewahrte Riickkehrhilfen oder Unterstiitzungsleistungen, in der
Lage ist, seine elementarsten Bediirfnisse Gber einen absehbaren Zeitraum zu befriedigen. Nicht entscheidend ist
hingegen, ob das Existenzminimum eines Auslanders in dessen Herkunftsland nachhaltig oder gar auf Dauer sichergestellt
ist. Kann der Rickkehrer Hilfeleistungen in Anspruch nehmen, die eine Verelendung innerhalb eines absehbaren Zeitraums
ausschlieBen, so kann Abschiebungsschutz ausnahmsweise nur dann gewahrt werden, wenn bereits zum malgeblichen
Beurteilungszeitpunkt der letzten behérdlichen oder gerichtlichen Tatsachenentscheidung davon auszugehen ist, dass dem
Auslander nach dem Ablauf dieser UnterstiitzungsmalRnahmen in einem engen zeitlichen Zusammenhang eine
Verelendung mit hoher Wahrscheinlichkeit droht. Je langer der Zeitraum der durch Hilfeleistungen abgedeckten

Existenzsicherung ist, desto hoher muss die Wahrscheinlichkeit einer Verelendung nach diesem Zeitraum sein (vgl. zu
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Rickkehrhilfen bei Rickkehr nach Afghanistan: BVerwG, Urteil vom 21. April 2022 -1 C 10.21 [ECLI:DE:BVerwG:2022:
210422U1C10.21.0] - BVerwGE 175, 227 Rn. 21 ff.). Diese Mal3stdbe hat der Senat im Zusammenhang mit der Anwendung

des Art. 3 EMRK bei Abschiebungen in Drittstaaten entwickelt; sie gelten aber ohne Weiteres auch fiir die Auslegung des
Art. 4 GRC bei der Abschiebung anerkannter Schutzberechtigter in Mitgliedstaaten der Europaischen Union (BVerwG, Urteil
vom 21. November 2024 - 1 C 24.23 - juris Rn. 26). (Rn.23)

[...] Hinsichtlich der Unterkunft gilt ebenfalls der vom EuGH zu Art. 4 GRC entwickelte strenge Malstab. Eine Verletzung
dieses Grundrechts ist danach erst dann anzunehmen, wenn die physische oder psychische Gesundheit der
Schutzberechtigten beeintrachtigt wiirde oder sie in einen Zustand der Verelendung versetzt wiirden, der mit der
Menschenwirde unvereinbar ware. Den Anforderungen von Art. 4 GRC genligt es, wenn dem Schutzberechtigten ein
Schlafplatz in einer von Kirchen, Nichtregierungsorganisationen oder Privatpersonen gestellten Notunterkunft oder in einer
staatlich geduldeten "informellen Siedlung" zur Verfligung steht, sofern die zur Verfiigung gestellten Raumlichkeiten
zumindest zeitweilig Schutz vor den Unbilden des Wetters bieten und Raum fiir die notwendigsten Lebensbediirfnisse
lassen, wobei dies auch eine erreichbare Moglichkeit umfasst, sich zu waschen (BVerwG, Urteil vom 21. November 2024

-1 C24.23 - juris Rn. 44 m. w. N.). (Rn. 34)

[...] Nach dem oben dargelegten strengen Mal3stab fiir eine Verletzung des Art. 4 GRC hinsichtlich der
Unterkunftsbedingungen kdnnen Schutzberechtigte zwar nicht auf séamtliche Unterkinfte in informellen Siedlungen,
Zeltstadten oder Slums verwiesen werden, insbesondere nicht auf illegale Siedlungen und besetzte Hauser, die von einer
staatlichen Raumung bedroht sind, oder auf Unterkiinfte, die nicht ein Mindestmal} an Platz oder keine Moglichkeit bieten,
sich zu waschen, sofern eine solche auch sonst - etwa Uber Hilfsorganisationen - nicht erreichbar ist. Abgesehen davon sind
aber auch behelfsmalige Unterkiinfte, mit staatlichen Mitteln errichtete Wohncontainer, geduldete Siedlungen und
sonstige einfachste Camps mit in Betracht zu nehmen. Eine abgelegene Lage oder ein fehlender Zugang zu weiteren

Dienstleistungen sind nach diesem MaRstab nicht unzumutbar. Eine Art. 4 GRC widersprechende Verelendung droht einem
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nichtvulnerablen Schutzberechtigten ferner nicht schon dann, wenn dieser nur eine temporare, nicht auf langere Sicht
ausgelegte, (Not-)Unterkunft finden kann (BVerwG, Urteil vom 21. November 2024 - 1 C 24.23 - juris Rn. 83). (Rn.40)

[...] Die Berichte Uber eine Vielzahl von Unterkunftsmoglichkeiten verschiedenster Art rechtfertigen die Prognose, dass es
alleinstehenden mannlichen, nichtvulnerablen Schutzberechtigten mit einer hinreichenden, das "real risk" einer Verletzung
von Art. 4 GRC ausschlieBRenden Wahrscheinlichkeit, moglich ist, eine solche zeitweilige und gegebenenfalls provisorische,
aber noch menschenwiirdige Unterkunft zu finden, auch wenn es keine Daten Uber die gesamte Anzahl derartiger - durch
sehr verschiedene Anbieter zur Verfligung gestellter - Unterkunftsplatze gibt. Nach jingsten Angaben des griechischen
Ministeriums fir soziale Eingliederung und Familienangelegenheiten werden flir Obdachlose landesweit 17 Schlafséle, 7
Hostels und 12 Tageszentren mit einer Kapazitat von bis zu tGber 1 000 Betten betrieben (Hellenic Republic, Ministry of
Social Cohesion and Family Affairs, Homeless Structures, zuletzt abgerufen am 29. Januar 2025). Allein in Athen bestehen
mehrere Unterkunftsmoglichkeiten. Das Angebot wird zudem am Standort Pirdus, welches gemeindlich ebenfalls zu Athen
gehort, erganzt (BFA, Landerinformation Version 9, S. 55 f.). Eine substantiiert ermittelte und aktuell festgestellte
Uberfiillung der Unterkiinfte l3sst sich nicht positiv feststellen. Informationen zu Unterkiinften stellt auch UNHCR im
Internet zur Verfliigung (UNHCR Greece, Distribution of Food and Basic Items and Shelters and Day Centers in Athens). Das
Zentrum flir Obdachlose in Athen beschreibt seine Kapazitaten und Leistungen auf der eigenen Internetprasenz
dahingehend, dass es sich um ein modernes Obdachlosenheim handelt, das rund um die Uhr ge6ffnet ist. Es befindet sich
am Vathi-Platz und besteht aus 55 Wohnungen mit durchschnittlich drei Schlafzimmern. Die Einrichtung bietet Platz fiir bis
zu 400 Personen und deckt damit den Bedarf der Stadt vollstandig ab. Das Zentrum besteht aus einem Wohnheim, einem
Hostel und einem Tageszentrum, das Unterkunft, Verpflegung, psychologische Unterstiitzung und medizinische Versorgung
bietet (City of Athens Reception and Solidarity Center <KYADA> - Integrated Homeless Center, https://kyada-athens.gr/en/
integrated-homeless-centre/). Weitere Unterkiinfte werden in der von Médecins du Monde (MDM) betriebenen
Ubernachtungsstelle fiir Obdachlose in Athen (https://mdmgreece.gr/en/action/night-shelter), der "Relief" Notunterkunft
fur Obdachlose des Hilfswerks der Stadtverwaltung Pirdus (KODEP, https://kodep.gr/service/xenonas-vracheias-filoxenias-
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astegon-peiraia-anakoufisi/), dem Kareas Social Shelter by EKKA (https://ekka.org.gr/index.php/en/domes-ypiresies-en/
ksenones-en), der UNESCO, Ubernachtungsstellen und Tageszentren in Nikaia und Pirdus (UNESCO, Night Shelter and Day-
Center Nikaia and Piraeus, https://www.unescopireas.gr/index.php/en/), den Praksis Tageszentren fiir Obdachlose in
Athen und Pirdus (Praksis Open Day Center for Homeless: https://praksis.gr/akha/, https://praksis.gr/
cms/files/2021/02/AKHA-EN.pdf) und von Wave Thessaloniki (https://wave-thessaloniki.com/, Facebook:
https://www.facebook.com/WaveThessaloniki/) vorgehalten. Mazi Housing ist eine Plattform, die seit 2020 vor allem
unbegleitete alleinstehende Manner unter den Asylbewerbern und Flichtlingen in Griechenland unterstiitzt. Die Institution
bietet diesen Menschen eine Unterkunft und unterstiitzt sie dabei, Selbststandigkeit und Stabilitat zu erlangen, um ihre
Situation langfristig zu verbessern. Dabei wird ein Netzwerk geschaffen, das besonders fiir diejenigen wichtig ist, die keine
familidren oder sozialen Netzwerke in Griechenland haben, was fir viele Neuankémmlinge, insbesondere aus Nicht-EU-
Landern, eine groRe Herausforderung darstellt (https://mazihousing.org/what/). Personen mit internationalem
Schutzstatus kdnnen am Programm "Wohnen und Arbeiten fiir Obdachlose" teilnehmen. Dies sieht einen Mietzuschuss fiir
einen Zeitraum von bis zu 18 Monaten und die Deckung der grundlegenden Kosten fiir Wohn- und Haushaltsbedarf sowie
einen Beschaftigungszuschuss fir einen Zeitraum von bis zu 12 Monaten vor. Zielgruppe des Programms sind unter
anderem Personen, die in Ubergangsunterkiinften und Wohnheimen fiir Obdachlose untergebracht sind. Im Rahmen des
zweijahrigen Programms wird den Beglinstigten ein Plan zur Wiedereingliederung in den Arbeitsmarkt erstellt und bei der
Suche nach einer addaquaten und leistbaren Unterkunft geholfen, die sie nach Ablauf des Programms mit den dann zur
Verfligung stehenden Sozialhilfeinstrumenten auch bezahlen kénnen. Nach erfolgreichem Durchlaufen des zweijahrigen
Programms kdnnen Personen fiir weitere zwei Jahre Wohngeld beantragen. Das 6rtliche Integrationszentrum fir
Migranten (KEM) oder das Gemeindezentrum kénnen dariiber informieren, ob das Programm am jeweiligen Ort angeboten
wird. Berichten zufolge entscheiden sich viele Schutzberechtigte fir eine informelle Unterkunft. Diese Unterkiinfte werden
beispielsweise in der afghanischen Community als Masafarhanas bezeichnet (Solomon/Papangeli, lliana et al.,

Masafarhana: inside the invisible refugee houses in Athens, https://wearesolomon.com/mag/focus-area/migration/

19




masafarhana-inside-the-invisible-refugee-houses-in-athens/). Obwohl ihre tatsachliche Anzahl unbekannt ist, gibt es heute
schatzungsweise mindestens 20 Masafarhanas in Athen. Die meisten befinden sich in der Innenstadt von Athen, in der
Nahe von Stadtvierteln mit einer starken afghanischen Prasenz wie Acharnes, Pedion tou Areos und Victoria Square. Einige
liegen aulRerhalb des Zentrums in Vorstadtgebieten, in denen es eine Nachfrage nach koérperlicher Arbeit gibt. Die tblichen
Kosten fiir eine Ubernachtung in einer Masafarhana liegen zwischen 5 und 7 €, wahrend ein Monat zwischen 100 und 200
€ pro Person kosten kann. Die Wohnungen sind in der Regel in einem schlechten Zustand und beherbergen im Verhaltnis
zu ihrer Kapazitat viele Menschen. Die Masafarhanas - ahnliche Unterklinfte gibt es auch fir andere Nationalitaten, wie
Syrer oder Ivorer - bieten eine glinstige Unterkunft flir Menschen in Not. Durch diese informelle Anmietung kann man oft
auch eine Tatigkeit im Bereich der Schattenwirtschaft finden, oder umgekehrt kann man eine solche Wohnung durch eine
Tatigkeit im Bereich der Schattenwirtschaft erlangen. Flir Obdachlose existieren nachts gedffnete Unterkiinfte,
Ubergangswohnheime und unterstiitzte Wohnungen. Im Winter werden je nach Witterungsverhiltnissen gesetzlich
vorgeschriebene zuséatzliche Kalteschutzraume bereitgestellt. Ebenso waren im Hitzesommer 2022 in Athen tagstiber
gekiihlte Raume in Betrieb, um Schutz vor der Hitze zu verschaffen. Einen wichtigen Beitrag zur Vermittlung der
Unterkiinfte leisten Tageszentren, StraRensozialarbeiter und die Integrationszentren fir Migranten (BFA,
Léanderinformation Version 9, S. 40 ff.). (Rn.41)

[...] In der Gesamtbetrachtung drohen méannlichen nichtvulnerablen Personen, denen in Griechenland internationaler
Schutz zuerkannt worden ist, aktuell bei einer Riickkehr nach Griechenland keine mit Art. 4 GRC unvereinbaren
Lebensbedingungen (ebenso die dsterreichische Rechtsprechung, z. B. Bundesverwaltungsgericht, Erkenntnis vom 26. Juli
2024 - BVvwG W125 2293028-1 [ECLI:AT:BVWG:2024:W125.2293028.1.00] -; zur VerfassungsmaRigkeit: dsterreichischer
Verfassungsgerichtshof, Erkenntnis vom 27. Februar 2025 - E 3882/2024-22 -). (Rn. 59)

Give full English
[translation of all

[...] The appeal based on Sec. 78(8) of the Asylum Act is admissible (1.), but unfounded (2.). The Administrative Court

correctly assessed the general situation relevant to deportation for non-vulnerable persons entitled to protection
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uses the Charter

recognized in Greece, concluding that they would not be likely to be exposed to living conditions incompatible with Art.
CFR if they returned there (Sec. 78(8) sentence 3 AsylG). This also applies to the plaintiff. (para. 10)

[...] Nevertheless, a decision of inadmissibility based on this provision may be unlawful under EU law. This is the case if the
living conditions that the person concerned would face as a recognized beneficiary of protection in the other Member
State would expose him or her to a serious risk of inhuman or degrading treatment within the meaning of Art. 4 CFR.
Under these circumstances, Member States are prohibited from exercising the power granted to them by Article 33(2)(a)
of Directive 2013/32/EU of the European Parliament and of the Council of June 26, 2013 (OJ L 180, p. 60) — Directive
2013/32/EU —to reject an application for international protection as inadmissible (see ECJ, decision of 13 November 2019
— C-540/17 et al. [ECLI:EU:C:2019:964], Hamed and Others - para. 35; judgment of 19 March 2019 - C-297/17 et al.
[ECLI:EU:C:2019:219], Ibrahim and Others - para. 88). Violations of Art. 4 CFR in the Member State granting protection
elsewhere must therefore not only be taken into account when assessing the legality of a threat of deportation, but also
render the decision of inadmissibility unlawful (Federal Administrative Court, judgment of 24 April 2024 -1 C 8.23
[ECLI:DE:BVerwG:2024:240424U1C8.23.0] - juris para. 9 with further references). (para. 18)

[...] According to the relevant case law of the Court of Justice of the European Union, which the Senate has endorsed, a
strict standard applies to the assumption of inhuman or degrading living conditions. The mere fact that the living
conditions in this Member State do not comply with the provisions of Articles 20 et seq. in Chapter VIl of Directive
2011/95/EU of the European Parliament and of the Council of 13 December 2011 (OJ L 337, p. 9) — Recognition Directive;
hereinafter Directive 2011/95/EU — does not, in view of the fundamental importance of the principle of mutual trust
between Member States, lead to a restriction on the exercise of the power provided for in Article 33(2)(a) of Directive
2013/32/EU, as long as the threshold of significance of Art. 4 CFR is not reached. Rather, subject to exceptional
circumstances, each Member State may assume that all other Member States comply with Union law and, in particular,

with the fundamental rights recognized therein. In the context of the Common European Asylum System, this presumption
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also applies to the application of Article 33(2)(a) of Directive 2013/32/EU. Violations of the provisions of Chapter VIl of the
Qualification Directive 2011/95/EU that do not lead to a violation of Art. 4 CFR therefore do not prevent Member States
from exercising their power granted by Article 33(2)(a) of Directive 2013/32/EU. The same applies if the beneficiary of
protection receives no benefits or only significantly limited benefits in the Member State that has granted him
international protection, compared to other Member States, without, however, being treated differently from the
nationals of that Member State, and is exposed to a serious risk of treatment contrary to Art. 4 CFR (ECJ, judgment of
March 19, 2019 - C-297/17 et al. - para. 83 ff. and decision of 13 November 2019 - C-540/17 et al. - para. 34). (para. 19)

[...] Systemic or general vulnerabilities, or those affecting specific groups of people, only fall under Art. 4 CFR if they reach a
particularly high threshold of significance, which depends on all the circumstances of the case and would be reached if the
indifference of the authorities of a Member State resulted in a person who is completely dependent on public assistance
finding themselves, regardless of their will and personal choices, in a situation of extreme material deprivation that did not
allow them to satisfy their most basic needs, such as, in particular, feeding themselves, washing themselves, and finding
accommodation, and which would affect their physical or mental health or place them in a state of destitution
incompatible with human dignity. This threshold is not reached even in situations characterized by extreme poverty or a
severe deterioration in the living conditions of the person concerned, unless these are accompanied by extreme material
hardship that places the person concerned in such a serious situation that it can be equated with inhuman or degrading
treatment. There is no serious risk of a violation of Art. 4 CFR and Art. 3 ECHR if it cannot be determined with certainty
whether the basic needs described above will be met in the event of a transfer, but only if it is highly probable that one of
the basic needs described above will not be met and the third-country national is therefore at risk of suffering significant
damage to his health or being reduced to an inhuman state of destitution (Federal Administrative Court, judgment of 21
November 2024 - 1 C 24.23 - juris para. 21 with further references). The unilateral suspension of the admission or
readmission of affected persons alone does not constitute a systemic weakness in the asylum procedure and reception

conditions that entails a risk of inhuman or degrading treatment within the meaning of Art. 4 CFR. Such a finding can only
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be made after examining all relevant data on the basis of objective, reliable, accurate, and duly updated information (on
Dublin transfers: ECJ, judgment of 19 December 2024 - C-185/24 and C-189/24 [ECLI:EU:C:2024:1036] - para. 47). (para. 20)

[...] According to the case law of the European Court of Human Rights (ECtHR) on Art. 3 of ECHR, on which the ECJ bases its
interpretation of Art. 4 CFR, the dangers threatening a foreigner in the destination country must reach a certain “minimum
level of severity” in order to justify a ban on deportation (see ECtHR, judgment of 13 December 2016 - No. 41738/10,
Paposhvili v. Belgium - para. 174; ECJ, judgment of 16 February 2017 - C-578/16 PPU [ECLI:EU:C:2017:127], C. K. and others
- para. 68). The determination of this minimum level of severity is relative and depends on all the circumstances of the
case, in particular the duration of the treatment, the resulting physical and mental consequences for the person concerned
and, in certain cases, the sex, age and state of health of the person concerned (ECtHR, judgments of 21 January 2011 - No.
30696/09, M. S. S. v. Belgium and Greece - para. 219, and of 13 December 2016 - No. 41738/10 - para. 174). However, Art.
3 ECHR does not impose an obligation on the Contracting States to provide everyone within their territory with housing,
nor does Art. 3 ECHR establish a general obligation to grant refugees financial support or to enable them to enjoy a certain
standard of living (ECtHR, judgment of 21 January 2011 - No. 30696/09 - para. 249). However, the ECtHR has recognized an
increased responsibility on the part of EU Member States for asylum seekers, who are considered a particularly vulnerable
group, under the Reception Directive (currently: Directive 2013/33/EU) (ECtHR, judgment of 21 January 2011 - No.
30696/09 - para. 250 ff.), which, in view of Directive 2011/95/EU, must also be assumed to apply to persons entitled to
international protection. For them, too, the minimum level of severity required by Art. 3 ECHR may be reached in the
target country of deportation if they cannot secure their basic livelihood, find shelter, or obtain access to basic medical
treatment (see Federal Administrative Court, decision of 8 August 2018 - 1 B 25.18
[ECLI:DE:BVerwG:2018:080818B1B25.18.0] - NVwZ 2019, 61 para. 9 ff.) (para. 21)

[...] The standard of proof of a considerable probability requires that the danger be imminent. The serious risk of harm
does not exist merely because there is a threat of inhuman or degrading treatment at some point after returning to the
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home country. The criterion for the risk assessment to be carried out within the framework of Art. 4 CFR is rather whether
the foreigner who is required to leave the country is able, after his return, possibly with the help of return assistance or
support services granted to him, to satisfy his most basic needs for a foreseeable period of time. On the other hand, it is
not decisive whether a foreigner's minimum subsistence level is sustainably or even permanently guaranteed in his or her
country of origin. If the returnee can avail themselves of assistance that rules out impoverishment within a foreseeable
period of time, deportation protection may be granted in exceptional cases only if, at the relevant time of assessment of
the last administrative or judicial decision on the facts, it can be assumed that the foreigner is highly likely to face
impoverishment shortly after the expiry of these support measures. The longer the period of subsistence covered by
assistance, the higher the probability of destitution after this period must be (cf. on return assistance for returnees to
Afghanistan: Federal Administrative Court, judgment of 21 April 2022 - 1 C 10.21
[ECLI:DE:BVerwG:2022:210422U1C10.21.0] - BVerwGE 175, 227 para. 21 ff.). The Senate developed these standards in
connection with the application of Art. 3 ECHR in cases of deportation to third countries; but they also apply without
further ado to the interpretation of Art. 4 CFR in the deportation of persons entitled to protection in Member States of the
European Union (Federal Administrative Court, judgment of 21 November 2024 - 1 C 24.23 - juris para. 26). (para. 23)

[...] With regard to accommodation, the strict standard developed by the ECJ in relation to Art. 4 CFR also applies.
According to this standard, a violation of this fundamental right can only be assumed if the physical or mental health of the
persons entitled to protection would be impaired or if they would be placed in a state of destitution that would be
incompatible with human dignity. The requirements of Art. 4 CFR are satisfied if the person entitled to protection has a
place to sleep in emergency accommodation provided by churches, non-governmental organizations, or private individuals,
or in a state-tolerated “informal settlement,” provided that the premises provided offer at least temporary protection from
the elements and allow space for the most basic necessities of life, which also includes an accessible facility for washing
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(Federal Administrative Court, judgment of 21 November 2024 - 1 C 24.23 - juris para. 44 with further references). (para.
34)

[...] According to the strict standard set out above for a violation of Art. 4 CFR with regard to housing conditions, persons
entitled to protection cannot be referred to all types of accommodation in informal settlements, tent cities, or slums,
especially not to illegal settlements and squatted houses that are threatened with eviction by the state, or to
accommodation that does not offer a minimum amount of space or no possibility to wash, provided that such facilities are
not otherwise available, for example through aid organizations. Apart from this, however, makeshift accommodation,
residential containers built with state funds, tolerated settlements, and other very basic camps must also be taken into
consideration. A remote location or a lack of access to other services are not unreasonable according to this standard.
Furthermore, a non-vulnerable person entitled to protection is not at risk of impoverishment contrary to Art. 4 CFR if they
can only find temporary (emergency) accommodation that is not intended for the long term (Federal Administrative Court,
judgment of 21 November 2024 - 1 C 24.23 - juris para. 83). (para. 40)

[...] Reports of a wide range of accommodation options of various kinds justify the prediction that single, non-vulnerable
male beneficiaries of protection with a sufficient probability of excluding the “real risk” of a violation of Art. 4 CFR will be
able to find such temporary and, if necessary, provisional but still humane accommodation, even if there is no data on the
total number of such accommodation places provided by very different providers. According to the latest information from
the Greek Ministry of Social Cohesion and Family Affairs, there are 17 dormitories, 7 hostels, and 12 day centers with a
capacity of up to over 1,000 beds for homeless people nationwide (Hellenic Republic, Ministry of Social Cohesion and
Family Affairs, Homeless Structures, last accessed on 29 January 2025). There are several accommodation options in
Athens alone. The range of services is also supplemented by facilities in Piraeus, which is also part of the municipality of
Athens (BFA, Country Information Version 9, p. 55 f.). There is no evidence of substantiated and currently observed

overcrowding in the shelters. Information on shelters is also available on the UNHCR website (UNHCR Greece, Distribution
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of Food and Basic Items and Shelters and Day Centers in Athens). The Athens Homeless Center describes its capacities and
services on its website as a modern homeless shelter that is open around the clock. It is located on Vathi Square and
consists of 55 apartments with an average of three bedrooms. The facility can accommodate up to 400 people, thus fully
covering the city's needs. The center consists of a residential home, a hostel, and a day center that provides
accommodation, meals, psychological support, and medical care (City of Athens Reception and Solidarity Center <KYADA> -
Integrated Homeless Center, https://kyada-athens.gr/en/integrated-homeless-centre/). Additional accommodation is
available at the Athens homeless shelter run by Médecins du Monde (MDM) (https://mdmgreece.gr/en/action/night-
shelter), the “Relief” emergency shelter for homeless people run by the Piraeus Municipal Welfare Organization (KODEP,
https://kodep.gr/service/xenonas-vracheias-filoxenias-astegon-peiraia-anakoufisi/), the Kareas Social Shelter by EKKA
(https://ekka.org.gr/index.php/en/domes-ypiresies-en/ksenones-en), UNESCO, Night Shelters and Day Centers in Nikaia
and Piraeus (UNESCO, Night Shelter and Day-Center Nikaia and Piraeus, https://www.unescopireas.gr/index.php/en/), the
Praksis Day Centers for Homeless People in Athens and Piraeus (Praksis Open Day Center for Homeless:
https://praksis.gr/akha/, https://praksis.gr/cms/files/2021/02/AKHA-EN.pdf) and Wave Thessaloniki (https://wave-
thessaloniki.com/, Facebook: https://www.facebook.com/WaveThessaloniki/). Mazi Housing is a platform that has been

supporting unaccompanied single men among asylum seekers and refugees in Greece since 2020. The institution provides
these people with accommodation and helps them to achieve independence and stability in order to improve their
situation in the long term. This creates a network that is particularly important for those who have no family or social
networks in Greece, which is a major challenge for many new arrivals, especially those from non-EU countries
(https://mazihousing.org/what/). People with international protection status can participate in the “Housing and Work for
the Homeless” program. This provides a rent subsidy for a period of up to 18 months and covers basic housing and
household needs, as well as an employment subsidy for a period of up to 12 months. The program targets, among others,
people who are housed in transitional shelters and hostels for homeless people. As part of the two-year program,

beneficiaries are provided with a plan for reintegration into the labor market and assistance in finding suitable and
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affordable housing that they will be able to pay for after the program ends with the social assistance instruments available
to them at that time. After successfully completing the two-year program, individuals can apply for housing benefits for an
additional two years. The local Integration Center for Migrants (KEM) or the community center can provide information on
whether the program is offered in the respective location. According to reports, many beneficiaries of protection opt for
informal accommodation. These accommodations are referred to as masafarhanas in the Afghan community, for example
(Solomon/Papangeli, lliana et al., Masafarhana: inside the invisible refugee houses in Athens,
https://wearesolomon.com/mag/focus-area/migration/masafarhana-inside-the-invisible-refugee-houses-in-athens/).

Although their actual number is unknown, there are estimated to be at least 20 masafarhanas in Athens today. Most are
located in downtown Athens, near neighbourhoods with a strong Afghan presence such as Acharnes, Pedion tou Areos,
and Victoria Square. Some are located outside the center in suburban areas where there is a demand for manual labor. The
usual cost of an overnight stay in a masafarhana is between €5 and €7, while a month can cost between €100 and €200 per
person. The apartments are usually in poor condition and house many people in relation to their capacity. Masafarhanas —
similar accommodation is also available for other nationalities, such as Syrians or Ivorians — offer cheap accommodation for
people in need. This informal rental often allows people to find work in the shadow economy, or conversely, to obtain such
accommodation by working in the shadow economy. For homeless people, there are shelters that are open at night,
transitional housing, and supported apartments. In winter, depending on weather conditions, additional cold protection
rooms are provided as required by law. Similarly, during the heatwave in Athens in the summer of 2022, cooled rooms
were in operation during the day to provide protection from the heat. Day centers, street social workers, and integration
centers for migrants make an important contribution to providing accommodation (Federal Office for Immigration and
Asylum, Country Information Version 9, p. 40 ff.). (para. 41)

[...] Overall, male non-vulnerable persons who have been granted international protection in Greece are not currently at

risk of living conditions incompatible with Art. 4 CFR if they return to Greece (see also Austrian case law, e.g. Federal
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Administrative Court, ruling of 26 July 2024 - BVvwG W125 2293028-1 [ECLI:AT:BVWG:2024:W125.2293028.1.00] -; on
constitutionality: Austrian Constitutional Court, ruling of 27 February 2025 - E 3882/2024-22 -). (para. 59)

Did the Court use
[the Charter to
(tick one or more
boxes AND
provide
explanation):

[give direct access to an
individual right

Xcheck legality of national law |According to Sec. 29(1) No. 2 of the Asylum Act, an asylum application is inadmissible if
another EU Member State has already granted international protection to the foreign
national. Nevertheless, this decision of inadmissibility may be unlawful on grounds of EU
law (Art. 4 CFR).

[interpret national law

[Icheck legality of EU law

[linterpret EU law

Was the Charter
already referred

o by the parties
(including third
parties where

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.
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applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

[JRights and principles as
contained in the national
constitution

X (Unwritten) general principles of
EU law

Principle of mutual trust between the member states

Principle of loyal cooperation, Art. 4(3) sentence 1 TEU (Treaty on European Union)

X The European Convention on
Human Rights

Art. 3

[JOther Council of Europe
conventions?

LlInternational law (UN
conventions, etc.)?
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X European Court of Justice Hamed, C-540/17, ECLI:EU:C:2019:964
decisions?
Ibrahim, C-297/17, ECLI:EU:C:2019:219

Tudmur, C-185/24 and C-189/24, ECLI:EU:C:2024:1036
C.K., C-578/16, ECLI:EU:C:2017:127

Bajratari, C-93/18, ECLI:EU:C:2019:809

[INo, the Charter was used alone.

The relevance of a) the relevance of the Charter for the concrete case can be considered as:
he decision and

I:he Charter: [low

overall COMedium

assessment

providing a High

condensed legal
analysis of the  [The main argument of the plaintiff in this case was that in the event of a return to Greece there would be the threat of
case living conditions incompatible with Art. 4 CFR.
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b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:
[ILow
XIMedium
[IHigh
Sec. 29(1) No. 2 of the Asylum Act is based on Art. 33(2) lit. a of the Directive 2013/32/EU of the European Parliament and

of the Council of June 26, 2013. Therefore, this decision reinforces the application of the Charter in cases of national law
implementing EU directives.
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Table 2 — Decision 24 January 2025, Federal Constitutional Court (Bundesverfassungsgericht)

Deciding body (in |Bundesverfassungsgericht
original language)

Deciding body (in |[Federal Constitutional Court
English)

Case number (also |ECLI:DE:BVerfG:2025:rk20250124.2bvr110324
European Case Law
Identifier ECLI,
where applicable)

Parties A non-binary person (constitutional complaint)

Decision date 24 January 2025

Web link to the |Bundesverfassungsgericht - Entscheidung finden - Beschluss vom 24. Januar 2025

decision (if
available)
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https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2025/01/rk20250124_2bvr110324.html

situating the
ffundamental
rights dimension

Which were the [Art. 4

Charter

provisions Art. 47(2)

referred to in the

case?

Key facts of the [The complainant is accused in Hungary of having, as a member of a criminal organization, together with other persons,
case also attacked and injured alleged sympathizers of the far-right scene in Budapest in February 2023. In December 2023, they

were arrested in Berlin on the basis of a European arrest warrant issued at the instigation of the Hungarian authorities. The
complainant asserted obstacles to extradition. They argued that extradition was inadmissible from the outset due to the
conditions of detention in Hungary pursuant to Art. 15(2) of the Act on International Legal Assistance in Criminal Matters
(Gesetz tiber die internationale Rechtshilfe in Strafsachen/IRG). It should also be taken into account that they identify as a
non-binary person and that the Hungarian state is neither willing nor able to prevent or stop attacks by fellow prisoners or
judicial staff. Subsequently, the Public Prosecutor's Office Berlin contacted the Hungarian judicial authorities and
requested, among other things, an assurance that, in the event of their extradition, the complainant would be held in a
detention facility that complied with the European Convention on Human Rights and the European Prison Rules. In a verbal
note dated 29 April 2024 the Hungarian Ministry of Justice forwarded a guarantee from the National Prison Service that
described only the general legal situation and conditions of detention in Hungarian prisons and did not expressly guarantee
conditions of detention for the complainant that comply with human rights standards and are binding under international
law. On 27 June 2024, the Court of Appeal declared their extradition to Hungary admissible.

In a decision dated 28 June 2024, the Federal Constitutional Court provisionally prohibited the transfer of the complainant
to the Hungarian authorities by way of a temporary injunction. However, the complainant was handed over to the
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Hungarian authorities before the temporary injunction was issued. In their constitutional complaint, the complainant
objects to their extradition. Among other things, they allege a violation of their right under Art. 4 CFR.

The key legal
question raised
by the Court

Does the extradition of a person who identifies as non-binary to Hungary violate their right under Art. 4 CFR?

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The contested decision violates the complainant's fundamental right under Art. 4 CFR. The Court of Appeal did not
sufficiently clarify the conditions of detention that the complainant could expect. With regard to the conditions of
detention in Hungarian prisons, the Court had sufficient evidence of systemic or general deficiencies based on the
complainant's detailed presentation. The statement issued by the Hungarian authorities is not sufficient to rule out the risk
of treatment contrary to Art. 4 CFR. The Hungarian authorities refer in general terms to the legal situation with reference
to a law from 2013, without commenting on the actual conditions of detention or giving any assurance specific to the
complainant. Furthermore, statements by the requesting state do not release it from the obligation to first make its own
risk assessment in view of the current situation in order to be able to evaluate the situation and thus create the conditions
for examining the reliability of a given assurance. Based on the information provided by the Hungarian authorities and in
light of the complainant's detailed presentation, the Court of Appeal could not readily assume that the protection of the
complainant, who identifies as non-binary, would be sufficiently guaranteed.

Give full text of
all the paragraphs
where the Court

uses the Charter

[...] Soweit die beschwerdefiihrende Person eine Verletzung von Art. 4 GRCh riigt, ist die Verfassungsbeschwerde zuldssig.
(Rn. 52)
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in original
language

[...] 2. Die Verfassungsbeschwerde ist, soweit sie zuldssig ist, offensichtlich begriindet im Sinne des § 93c Abs. 1 Satz 1
BVerfGG. Der angegriffene Beschluss verletzt die beschwerdefiihrende Person in ihrem Grundrecht aus Art. 4 GRCh. (Rn.
62)

[...] Bei einem Uberstellungsersuchen ist jedem ersuchenden Mitgliedstaat im Hinblick auf die Einhaltung des Unionsrechts
(vgl. EuGH, Minister for Justice and Equality <Mdngel des Justizsystems>, 25.07.2018, C-216/18 PPU, EU:C:2018:586,

Rn. 36; Generalstaatsanwaltschaft <Haftbedingungen in Ungarn>, 25.07.2018, C-220/18 PPU, EU:C:2018:589, Rn. 49;
Dorobantu, 15.10.2019, C-128/18, EU:C:2019:857, Rn. 46) einschlieBlich der Einhaltung der Grundsatze der
Rechtsstaatlichkeit und des Menschenrechtsschutzes (vgl. BVerfGE 109, 13 <35 f.>; 109, 38 <61>; 140, 317 <349 Rn. 68>)
grundsatzlich Vertrauen entgegenzubringen. Das mit einem Uberstellungsersuchen befasste Gericht ist somit grundsitzlich
verpflichtet, die Beachtung der Rechte der Charta durch den ersuchenden Mitgliedstaat zu unterstellen (vgl. EuGH,
Minister for Justice and Equality <Mdngel des Justizsystems>, 25.07.2018, C-216/18 PPU, EU:C:2018:586, Rn. 37;
Generalstaatsanwaltschaft <Haftbedingungen in Ungarn>, 25.07.2018, C-220/18 PPU, EU:C:2018:589, Rn. 50; Dorobantu,
15.10.2019, C-128/18, EU:C:2019:857, Rn. 47). Allerdings sind nach der Rechtsprechung des Gerichtshofs der Europaischen
Union unter ,,auergewdhnlichen Umstanden” Beschrankungen der Grundsatze des gegenseitigen Vertrauens und der
gegenseitigen Anerkennung zwischen den Mitgliedstaaten moglich. Dies ist jedenfalls dann der Fall, wenn die Gefahr
besteht, dass die Ubergabe zu einer unmenschlichen oder erniedrigenden Behandlung der betreffenden Person im Sinne
von Art. 4 GRCh fiihrt (vgl. EuGH, Aranyosi und Cdlddraru, 05.04.2016, C-404/15 und C-659/15 PPU, EU:C:2016:198, Rn. 84
und 104; Minister for Justice and Equality <Mdngel des Justizsystems>, 25.07.2018, C-216/18 PPU, EU:C:2018:586, Rn. 44;
Generalstaatsanwaltschaft <Haftbedingungen in Ungarn>, 25.07.2018, C-220/18 PPU, EU:C:2018:589, Rn. 57; Dorobantu,
15.10.2019, C-128/18, EU:C:2019:857, Rn. 50; BVerfGE 156, 182 <200 f. Rn. 43 f.>). (Rn. 65)

[...] In einem zweiten, auf die Situation des Betroffenen bezogenen Priifungsschritt ist das Gericht verpflichtet, genau zu

priifen, ob es unter den konkreten Umstanden ernsthafte und durch Tatsachen bestatigte Griinde fiir die Annahme gibt,
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dass die zu Uberstellende Person im Anschluss an ihre Ubergabe an den Ausstellungsmitgliedstaat aufgrund der
Bedingungen, unter denen sie inhaftiert sein wird, dort einer echten Gefahr unmenschlicher oder erniedrigender
Behandlung im Sinne von Art. 4 GRCh ausgesetzt sein wird (vgl. EuGH, Aranyosi und Célddraru, 05.04.2016, C-404/15 und
C-659/15 PPU, EU:C:2016:198, Rn. 92 und 94; Minister for Justice and Equality <Mdngel des Justizsystems>, 25.07.2018, C-
216/18 PPU, EU:C:2018:586, Rn. 44; Generalstaatsanwaltschaft <Haftbedingungen in Ungarn>, 25.07.2018, C-220/18 PPU,
EU:C:2018:589, Rn. 61; Dorobantu, 15.10.2019, C-128/18, EU:C:2019:857, Rn. 55). Dies erfordert eine aktuelle und
eingehende Priifung der Situation, wie sie sich zum Entscheidungszeitpunkt darstellt (vgl. EuGH, Dorobantu, 15.10.2019, C-
128/18, EU:C:2019:857, Rn. 57 unter Bezugnahme auf EGMR, Romeo Castafio v. Belgium, 09.07.2019, 8351/17, § 86). Da
das Verbot einer unmenschlichen oder erniedrigenden Behandlung absoluten Charakter hat, darf die vom Gericht
vorzunehmende Prifung der Haftbedingungen nicht auf offensichtliche Unzuldnglichkeiten beschrankt werden, sondern
muss auf einer Gesamtwurdigung der maligeblichen materiellen Haftbedingungen beruhen (vgl. EuGH, Dorobantu,
15.10.2019, C-128/18, EU:C:2019:857, Rn. 61 f.; BVerfGE 156, 182 <202 Rn. 46>). (Rn. 67)

[...] Mit dem zweistufigen Priifprogramm sind Aufklarungspflichten des mit einem Uberstellungsersuchen befassten
Gerichts verbunden. Aus Art. 4 GRCh folgt die Pflicht, im Einzelfall zu prifen und durch zuséatzliche Informationen
aufzuklaren, ob das Grundrecht des zu Uberstellenden aus Art. 4 GRCh gewahrt ist (vgl. BVerfGE 156, 182 <205 ff.

Rn. 52 ff.> m.w.N.). Zunachst muss sich das Gericht auf objektive, zuverlassige, genaue und gebihrend aktualisierte
Angaben Uber die Haftbedingungen in den Haftanstalten des Ausstellungsmitgliedstaats stiitzen, die das Vorliegen
systemischer oder allgemeiner, bestimmte Personengruppen oder bestimmte Haftanstalten betreffende Mangel belegen
konnen (EuGH, Generalstaatsanwaltschaft <Haftbedingungen in Ungarn>, 25.07.2018, C-220/18 PPU, EU:C:2018:589,

Rn. 60; Dorobantu, 15.10.2019, C-128/18, EU:C:2019:857, Rn. 52). Fir die griindlich vorzunehmende Prifung, ob es unter
den konkreten Umstanden ernsthafte und durch Tatsachen bestétigte Griinde fiir die Annahme gibt, dass die zu
iberstellende Person im Anschluss an ihre Ubergabe aufgrund der Haftbedingungen einer echten Gefahr unmenschlicher

oder erniedrigender Behandlung im Sinne von Art. 4 GRCh ausgesetzt sein wird, muss das Gericht innerhalb der nach

36




Art. 17 des Rahmenbeschlusses liber den Europaischen Haftbefehl zu beachtenden Fristen den Ausstellungsmitgliedstaat
um die unverziigliche Ubermittlung aller notwendigen zusitzlichen Informationen in Bezug auf die Bedingungen bitten,
unter denen die betreffende Person in diesem Mitgliedstaat inhaftiert werden soll (vgl. EuGH, Generalstaatsanwaltschaft
<Haftbedingungen in Ungarn>, 25.07.2018, C-220/18 PPU, EU:C:2018:589, Rn. 63; Dorobantu, 15.10.2019, C-128/18,
EU:C:2019:857, Rn. 57 unter Bezugnahme auf EGMR, Romeo Castafio v. Belgium, 09.07.2019, 8351/17, § 86, sowie Rn. 63
und 67). (Rn. 68)

[...] Hat der Ausstellungsmitgliedstaat eine Zusicherung abgegeben, dass die betroffene Person unabhangig von der
Haftanstalt, in der sie im Ausstellungsmitgliedstaat inhaftiert wird, keine unmenschliche oder erniedrigende Behandlung
erfahren werde, muss sich das mit einem Uberstellungsersuchen befasste Gericht auf eine solche konkrete Zusicherung
zumindest dann verlassen, wenn keine tatsachlichen Anhaltspunkte dafiir vorliegen, dass die Haftbedingungen in einer
bestimmten Haftanstalt gegen Art. 4 GRCh verstofRen (vgl. EUGH, Generalstaatsanwaltschaft <Haftbedingungen in
Ungarn>, 25.07.2018, C-220/18 PPU, EU:C:2018:589, Rn. 112; Dorobantu, 15.10.2019, C-128/18, EU:C:2019:857, Rn. 68;
vgl. auch EGMR, Othman <Abu Qatada> v. the United Kingdom, 17.01.2012, 8139/09, §§ 187 ff.). Auch eine Zusicherung
des Ausstellungsmitgliedstaats entbindet das Gericht aber nicht von der Pflicht, zunachst eine eigene Gefahrenprognose
anzustellen, um so die Belastbarkeit einer Zusicherung einschatzen zu kénnen (vgl. EGMR, Othman <Abu Qatada> v. the
United Kingdom, 17.01.2012, 8139/09, §§ 187 ff.). Nur bei Vorliegen auBergewé6hnlicher Umstande darf das Gericht auf der
Grundlage konkreter Anhaltspunkte feststellen, dass fiir die betroffene Person trotz der Zusicherung eine echte Gefahr
besteht, aufgrund der Bedingungen ihrer Inhaftierung im Ausstellungsmitgliedstaat einer unmenschlichen oder
erniedrigenden Behandlung im Sinne von Art. 4 GRCh unterworfen zu werden (vgl. EuGH, Dorobantu, 15.10.2019, C-
128/18, EU:C:2019:857, Rn. 69). (Rn. 70)

[...] Nach diesen MalRstaben halt die Zulassigkeitsentscheidung vom 27. Juni 2024 einer verfassungsgerichtlichen Prifung

nicht stand. Das Kammergericht ist seiner aus Art. 4 GRCh flieRenden Pflicht zur vollstandigen Aufklarung des fir die
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Uberstellung erheblichen Sachverhalts nicht in jeder Hinsicht gerecht geworden. Zwar hat es sich vermittels der Einholung
entsprechender Zusicherungen um eine Aufklarung der Haftbedingungen bemiiht. Es hat sich allerdings mit den ihm
zugegangenen, sehr allgemein gehaltenen Erklarungen der ungarischen Behérden zufriedengegeben, obwohl der
ausfihrliche und substantiierte Vortrag der beschwerdefiihrenden Person und insbesondere die Verweise auf Berichte von
NGOs und ehemals in ungarischen Justizvollzugsanstalten inhaftierten Personen eine weitere Aufklarung geboten
erscheinen lieBen. (Rn. 71)

[...] Das vom Kammergericht angefiihrte Oberlandesgericht Celle entschied zwar, es bestlinden keinerlei konkrete
Anhaltspunkte mehr dafiir, dass die Haftbedingungen in einer bestimmten Haftanstalt in Ungarn gegen Art. 4 GRCh
verstiellen, und es erscheine vielmehr gewahrleistet, dass einem Verfolgten in jeder ungarischen Haftanstalt eine anteilige
HaftraumgroRe von mehr als 3 m?2 zur Verfligung gestellt werde (vgl. OLG Celle, Beschluss vom 21. Juli 2021 - 2 AR <Ausl|>
40/21 -, juris, Rn. 32). Es stellte darauf ab, dass die ungarische Regierung im Jahr 2020 unverziigliche MaBnahmen zur
Bekdampfung der Missbrauche der Entschidigungen fiir die Uberbelegung der Justizvollzugsanstalten angeordnet habe,
deren konsequente Umsetzung zu einer Verminderung der durchschnittlichen Auslastung der Justizvollzugsanstalten von
112 % auf 96 % gefiihrt habe. Zudem habe sich dem CPT-Bericht vom 17. Marz 2020 tiber den Besuch ungarischer
Haftanstalten in der Zeit vom 20. bis zum 29. November 2018 insgesamt betrachtet im Vergleich zu den Erkenntnissen des
CPT (iber das Jahr 2013 eine deutliche Verbesserung der Bedingungen in den besuchten Haftanstalten entnehmen lassen
(vgl. OLG Celle, Beschluss vom 21. Juli 2021 - 2 AR <Ausl>40/21 -, juris, Rn. 28 f.). Auf diese Entscheidung des
Oberlandesgerichts Celle verwies die vom Kammergericht ebenfalls zitierte Entscheidung des Oberlandesgerichts
Brandenburg, in welcher allerdings lediglich gepriift wurde, ob die Uberstellung nach § 15 Abs. 2 IRG von vornherein
unzulassig sei, und festgestellt wurde, dass die Einwendungen des dortigen Verfolgten keine andere Einschatzung geboten
(vgl. OLG Brandenburg, Beschluss vom 27. September 2023 - 2 OAus 18/23 <S> -, juris, Rn. 10). (Rn. 74)
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[...] Die abgegebenen Erklarungen der ungarischen Behdrden sind nicht geeignet, das Risiko einer Art. 4 GRCh
zuwiderlaufenden Behandlung ohne Weiteres auszuschlieRen. Die ungarischen Behorden verweisen allgemein auf die
Rechtslage unter Bezugnahme auf ein Gesetz aus dem Jahr 2013, ohne sich zu den tatsachlichen Haftbedingungen zu
verhalten oder eine auf die beschwerdefiihrende Person bezogene Zusicherung abzugeben. Wie diese zu Recht anfiihrt,
erscheint es widerspriichlich, wenn das Kammergericht einerseits die Relevanz der Aussagen von ehemals in ungarischen
Justizvollzugsanstalten inhaftierten Personen mit der Begriindung in Abrede stellt, dass in Bezug auf diese keine
Zusicherungen abgegeben worden seien, andererseits aber allgemein gehaltene, nicht auf die beschwerdefiihrende Person
konkret bezogene Aussagen der ungarischen Behorden zu den Haftbedingungen fiir ausreichend halt. Hinzu kommt, dass
dem Kammergericht zum Zeitpunkt seiner Entscheidung aufgrund der Verbalnote der Oberstaatsanwaltschaft Budapest
vom 20. Juni 2024 bekannt war, dass die ungarischen Behérden nunmehr eine konkrete Haftanstalt benannt hatten, in der
die Untersuchungshaft vollzogen werden wiirde. Insofern hatte es sich aufgedrangt, die dortigen Haftbedingungen naher
aufzukldren. Zudem entbinden Erkldrungen des um die Uberstellung ersuchenden Staates nicht von der Pflicht, zundchst
eine eigene Gefahrenprognose angesichts der aktuellen Lage anzustellen, um die Situation einschatzen zu kénnen und so
die Voraussetzungen fiir eine Prifung der Belastbarkeit einer abgegebenen Zusicherung zu schaffen. Eine diesbeziigliche
hinreichende Priifung fehlt in der angegriffenen Entscheidung (vgl. BVerfG, Beschluss der 2. Kammer des Zweiten Senats
vom 4. Dezember 2019 - 2 BvR 1258/19 u.a. -, Rn. 66). (Rn. 76)

[...] Der Beschluss des Kammergerichts vom 27. Juni 2024 verletzt die beschwerdefiihrende Person in ihrem Grundrecht
aus Art. 4 GRCh. Die Aufhebung des Beschlusses und Zuriickverweisung der Sache an das Ausgangsgericht kommen indes
nicht mehr in Betracht, da die Uberstellung bereits vollzogen worden ist. (Rn. 82)

Give full English

I:ranslation of all
he paragraphs

[...] Insofar as the complainant alleges a violation of Art. 4 CFR, the constitutional complaint is admissible. (para. 52)

39




where the Court
uses the Charter

[...] 2. Insofar as it is admissible, the constitutional complaint is manifestly well-founded within the meaning of Sec. 93c (1)
sentence 1 of the Act on the Federal Constitutional Court. The contested decision violates the complainant's fundamental
right under Art. 4 CFR. (para. 62)

[...] In the case of a transfer request, each requesting Member State must comply with Union law (see ECJ, Minister for
Justice and Equality <Deficiencies in the judicial system>, 25 July 2018, C-216/18 PPU, EU:C:2018:586, para. 36; Attorney
General <Detention conditions in Hungary>, 25 July 2018, C-220/18 PPU, EU:C:2018:589, para. 49; Dorobantu, 15 October
2019, C-128/18, EU:C:2019:857, para. 46), including compliance with the principles of the rule of law and the protection of
human rights (see BVerfGE 109, 13 <35 f.>; 109, 38 <61>; 140, 317 <349 para. 68>). The court dealing with a transfer
request is therefore generally obliged to assume that the requesting Member State respects the rights enshrined in the
Charter (see ECJ, Minister for Justice and Equality <Deficiencies in the judicial system>, 25 July 2018, C-216/18 PPU,
EU:C:2018:586, para. 37; Attorney General <Conditions of detention in Hungary>, 25 July 2018, C-220/18 PPU,
EU:C:2018:589, para. 50; Dorobantu, 15 October 2019, C-128/18, EU:C:2019:857, para. 47). However, according to the case
law of the Court of Justice of the European Union, restrictions on the principles of mutual trust and mutual recognition
between Member States are possible in “exceptional circumstances.” This is certainly the case where there is a risk that
the transfer would result in inhuman or degrading treatment of the person concerned within the meaning of Art. 4 CFR
(see ECJ, Aranyosi and Cdlddraru, 5 April 2016, C-404/15 and C-659/15 PPU, EU:C:2016:198, paras. 84 and 104; Minister for
Justice and Equality <Deficiencies in the judicial system>, 25 July 2018, C-216/18 PPU, EU:C:2018:586, para. 44; Attorney
General <Detention conditions in Hungary>, 25 July 2018, C-220/18 PPU, EU:C:2018:589, para. 57; Dorobantu, October 15,
2019, C-128/18, EU:C:2019:857, para. 50; BVerfGE 156, 182 <200 f. para. 43 f.>). (para. 65)

[...] In a second step of the examination, which relates to the situation of the person concerned, the court is obliged to
examine carefully whether, in the specific circumstances, there are serious and factually substantiated grounds for

believing that, following their transfer to the issuing Member State, the person to be transferred will be exposed to a real
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risk of inhuman or degrading treatment within the meaning of Art. 4 CFR (see ECJ, Aranyosi and Cdlddraru, 5 April 2016, C-
404/15 and C-659/15 PPU, EU:C:2016:198, paras. 92 and 94; Minister for Justice and Equality <Deficiencies in the judicial
system>, 25 July 2018, C-216/18 PPU, EU:C:2018:586, para. 44; Attorney General <Detention conditions in Hungary>, 25
July 2018, C-220/18 PPU, EU:C:2018:589, para. 61; Dorobantu, 15 October 2019, C-128/18, EU:C:2019:857, para. 55). This
requires a current and thorough examination of the situation as it stands at the time of the decision (see ECJ, Dorobantu,
15 October 2019, C-128/18, EU:C:2019:857, para. 57, with reference to ECtHR, Romeo Castafio v. Belgium, 9 July 2019,
8351/17, § 86). Since the prohibition of inhuman or degrading treatment is absolute in nature, the court's examination of
the conditions of detention must not be limited to obvious inadequacies but must be based on an overall assessment of
the relevant material conditions of detention (see ECJ, Dorobantu, 15 October 2019, C-128/18, EU:C:2019:857, para. 61 et
seq.; BVerfGE 156, 182 <202 para. 46>). (para. 67)

[...] The two-stage examination program entails duties of clarification on the part of the court dealing with a transfer
request. Art. 4 CFR imposes an obligation to examine in each individual case and to clarify, by means of additional
information, whether the fundamental right of the person to be transferred under Art. 4 CFR is safeguarded (see BVerfGE
156, 182 <205 ff. para. 52 ff.> with further references). First, the court must rely on objective, reliable, accurate, and duly
updated information on the conditions of detention in the detention facilities of the issuing Member State, which can
prove the existence of systemic or general deficiencies affecting certain groups of persons or certain detention facilities
(ECJ, Advocate General <Conditions of detention in Hungary>, 25 July 2018, C-220/18 PPU, EU:C:2018:589, para. 60;
Dorobantu, October 15, 2019, C-128/18, EU:C:2019:857, para. 52). In order to thoroughly examine whether, in the specific
circumstances, there are serious and factually substantiated grounds for believing that the person to be transferred will be
exposed to a real risk of inhuman or degrading treatment within the meaning of Art. CFR following their surrender, the
court must, within the time limits to be observed under Art. 17 of the Framework Decision on the European arrest warrant,
request the issuing Member State to provide without delay all necessary additional information relating to the conditions

under which the person concerned is to be detained in that Member State (see ECJ, Advocate General <Detention
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conditions in Hungary>, 25 July 2018, C-220/18 PPU, EU:C:2018:589, para. 63; Dorobantu, 15 October 2019, C-128/18,
EU:C:2019:857, para. 57 with reference to ECtHR, Romeo Castafio v. Belgium, 9 July 2019, 8351/17, § 86, and paras. 63 and
67). (para. 68)

[...] If the issuing Member State has given an assurance that the person concerned will not be subjected to inhuman or
degrading treatment, regardless of the detention facility in which they are detained in the issuing Member State, the court
dealing with the transfer request must rely on such a specific assurance, at least where there are no factual indications that
the conditions of detention in a particular detention facility violate Art. 4 CFR (see ECJ, Advocate General <Detention
conditions in Hungary>, 25 July 2018, C-220/18 PPU, EU:C:2018:589, para. 112; Dorobantu, 15 October 2019, C-128/18,
EU:C:2019:857, para. 68; see also ECtHR, Othman <Abu Qatada> v. the United Kingdom, 17 January 2012, 8139/09, §§ 187
ff.). However, even an assurance from the issuing Member State does not release the court from its obligation to first
make its own risk assessment in order to be able to assess the reliability of an assurance (see ECtHR, Othman <Abu
Qatada> v. the United Kingdom, 17 January 2012, 8139/09, §§ 187 ff.). Only in exceptional circumstances may the court
find, on the basis of specific evidence, that, despite the assurance, there is a real risk that the person concerned will be
subjected to inhuman or degrading treatment within the meaning of Ar. 4 CFR due to the conditions of their detention in
the issuing Member State (see ECJ, Dorobantu, 15 October 2019, C-128/18, EU:C:2019:857, para. 69). (para. 70)

[...] According to these standards, the admissibility decision of 27 June 2024 does not stand up to constitutional review.
The Court of Appeal did not fully comply with its obligation under Art. 4 CFR to fully investigate the facts relevant to the
transfer. It did endeavor to investigate the conditions of detention by obtaining the relevant assurances. However, it was
satisfied with the very general statements it received from the Hungarian authorities, even though the detailed and
substantiated submissions of the complainant and, in particular, the references to reports by NGOs and former prisoners in
Hungarian prisons suggested that further clarification was necessary. (para. 71)
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[...] The Higher Regional Court of Celle, cited by the Court of Appeal, ruled that there were no longer any concrete
indications that the conditions of detention in a particular prison in Hungary violated Art. 4 CFR and that it appeared to be
guaranteed that a persecuted person in any Hungarian prison would be provided with a proportionate cell size of more
than 3 m? (see OLG Celle, decision of 21 July 2021 - 2 AR <Ausl> 40/21 -, juris, para. 32). It pointed out that in 2020, the
Hungarian government had ordered immediate measures to combat the abuse of compensation for overcrowding in
prisons, the consistent implementation of which had led to a reduction in the average occupancy rate of prisons from
112% to 96%. In addition, the CPT report of 17 March 2020, on its visit to Hungarian prisons between 20 and 29 November
2018, showed a significant improvement in conditions in the prisons visited compared to the CPT's findings for 2013 (see
OLG Celle, decision of 21 July 2021 - 2 AR <Ausl>40/21 -, juris, para. 28 f.). The Higher Regional Court of Brandenburg's
decision, which was also cited by the Court of Appeal, referred to this decision by the Higher Regional Court of Celle, in
which, however, it was only examined whether the transfer was inadmissible from the outset under Sec. 15(2) of the Act
on International Mutual Assistance in Criminal Matters, and it was found that the objections raised by the person
persecuted there did not warrant a different assessment (see Brandenburg Higher Regional Court, decision of 27
September 2023 - 2 OAus 18/23 <S> -, juris, para. 10). (para. 74)

[...] The statements made by the Hungarian authorities are not sufficient to rule out the risk of treatment contrary to Art. 4
CFR. The Hungarian authorities refer in general terms to the legal situation with reference to a law from 2013, without
commenting on the actual conditions of detention or giving any assurance specific to the complainant. As it rightly points
out, it seems contradictory that, on the one hand, the Court of Appeal denies the relevance of statements made by
persons formerly detained in Hungarian prisons on the grounds that no assurances had been given in relation to them, but,
on the other hand, considers general statements made by the Hungarian authorities on prison conditions, which do not
specifically refer to the complainant, to be sufficient. In addition, at the time of its decision, the Court of Appeal was aware,
based on the verbal note from the Budapest Chief Public Prosecutor's Office dated 20 June 2024, that the Hungarian
authorities had now named a specific prison where the pre-trial detention would be carried out. In this respect, it would
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have been necessary to clarify the conditions of detention there in more detail. Furthermore, statements by the state
requesting the transfer do not release the court from its obligation to first make its own risk assessment in view of the
current situation in order to be able to evaluate the situation and thus create the conditions for examining the reliability of
an assurance given. The contested decision lacks sufficient examination in this regard (see Federal Constitutional Court,
decision of the Second Chamber of the Second Senate of 4 December 2019 - 2 BvR 1258/19 et al. - para. 66). (para. 76)

[...] The decision of the Court of Appeal of 27 June 2024 violates the complainant's fundamental right under Art. 4 CFR.
However, the decision cannot be overturned and the case cannot be referred back to the court of first instance, as the
transfer has already been carried out. (para. 82)
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Cinterpret EU law
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or more boxes as
appropriate.

[IThe European Convention on
Human Rights

[JOther Council of Europe
conventions?

Cinternational law (UN
conventions, etc.)?

European Court of Justice

decisions?

Minister for Justice and Equality, C-216/18 PPU, ECLI:EU:C:2018:586
Generalstaatsanwaltschaft, C-220/18 PPU, ECLI:EU:C:2018:589
Dorobantu, C-128/18, ECLI:EU:C:2019:857

Aranyosi and Cdlddraru, C-404/15 and C-659/15 PPU, ECLI:EU:C:2016:198

[INo, the Charter was used alone.
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The relevance of a) the relevance of the Charter for the concrete case can be considered as:

l:he decision and
he Charter: ULow
overall

CLIMedium
assessment
providing a High

condensed legal

analysis of the  [The Court only examined a violation of the Charter and not of national fundamental rights as the surrender procedure
case within the scope of the Framework Decision on the European Arrest Warrant is governed entirely by Union law.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

CLow
CIMedium
X High

The decision emphasizes the central role of the Charter as a binding and authoritative instrument that must be consistently

applied in national decisions on cross-border legal assistance to effectively guarantee the protection of fundamental rights
in practice.
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