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1. Short Analysis of the use of the 
Charter in the Member States 

1.1. Charter issues: violations and/or non-
application 

The Danish Institute for Human Rights has identified that civil society has raised 

concerns of violations of the Charter of Fundamental Rights of the European Union 

(hereafter ‘the Charter’) in relation to two draft laws proposed by the Danish 

government.  

In the first example, Judicial Policy Association (Retspolitiske Forening) raised concerns 

in a consultation response1 that a draft law amending the Danish Aliens Act and 

various other acts which would introduce stricter rules on expulsion of criminal 

foreigners would be in violation of the rights of the child as protected in, inter alia, 

Article 24 of the Charter. The draft law concerns stricter rules on expulsion of 

foreigners which also applies on foreigners within the scope of EU law, particularly the 

EU Residence Directive.2 In the consultation response the Charter is mentioned as a 

legal framework for the protection of the rights of the child along with other 

international human rights conventions. The emphasis of the human rights analysis, 

however, is on the obligations in the case law of the European Court of Human Rights 

(ECtHR).  

The Danish Ministry of Foreigners and Migration has responded to the alleged 

violation of the rights of the child in a consultation paper. The ministry replied that the 

decision on whether expulsion can be ordered in a criminal case will continue to be 

 
1 Denmark, Judicial Policy Association (2025), Combined document with all consultation responses to 

the draft law amending the Danish Aliens Act and various other acts (Tightening of the rules on 

expulsion and incorporation of the rules on expulsion of foreign nationals covered by EU rules, etc.) 

(Høringssvar til L 180 Forslag til lov om ændring af udlændingeloven og forskellige andre love. 

(Skærpelse af udvisningsreglerne samt indarbejdelse af reglerne om udvisning af udlændinge 

omfattet af EU-reglerne m.v.), 3 February 2025, page 33. 
2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of 

citizens of the Union and their family member to move and reside freely within the territory of the 

Member States.  

https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.retspolitik.dk/
https://www.ft.dk/samling/20241/lovforslag/l180/index.htm
https://www.ft.dk/samling/20241/lovforslag/l180/index.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32004L0038
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000203.pdf
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000203.pdf
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000203.pdf
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made by the courts on the basis of a specific assessment, and there will be no change 

to the proportionality assessment that the courts must carry out under section 26(2) of 

the Aliens Act, according to which a foreign national must be expelled unless it would 

definitely be contrary to Denmark's international obligations. Thus, the ministry held 

that the draft law would not violate, inter alia, the Charter.3  

With regards to the context, Judicial Policy Association was the only organisation to 

raise concern that the draft law could be in violation with the Charter. Moreover, the 

inclusion of the Charter in the consultation response was made rather superficial. 

Thus, the Charter played only a minor role in the overall legal and political context of 

the case. The legislation was ratified on 20 June 2025 without taking into account the 

concerns of Judicial Policy Association. 

In the second example, IT Political Association (IT-Politisk Forening), raised concerns 

regarding a draft law amending the Act on Danish Security and Intelligence Service (FE) 

after which FE may order commercial providers of electronic communications 

networks and services to assist in the preparation and execution of bulk data collection 

by providing FE with information4 would be a violation of Artikel 15 (1) in the e-Privacy 

Directive5 and the Charter (presumably Article 7 and Article 8). The draft law i.a. 

contains provisions that obligate telecommunication providers to assist FE in the 

preparation and execution of bulk data collection and therefore the legislation is 

within the scope of article 15(1) of the e-Privacy Directive.6  

 
3 Denmark Ministry of Foreigners and Migration (2025), Consultation paper to draft law L 180 amending 

the Danish Aliens Act and various other acts (Tightening of the rules on expulsion and incorporation 

of the rules on expulsion of foreign nationals covered by EU rules, etc.) (Kommenteret høringsover 

til L 180 Forslag til til lov om ændring af udlændingeloven og forskellige andre love. (Skærpelse af 

udvisningsreglerne samt indarbejdelse af reglerne om udvisning af udlændinge omfattet af EU-

reglerne m.v.), 2 April 2025, page 7 and onwards.  
4 Denmark, The Ministry of Defence (2025), Draft law amending the Act on the Danish Defence 

Intelligence Service (FE) the Act on the Protection of Whistleblowers and the Act on the Committee 

on Intelligence Services (Strengthening of supervision of the Danish Defence Intelligence Service  

and assistance from telecommunications providers) (Lov om ændring af lov om Forsvarets 

Efterretningstjeneste (FE), lov om beskyttelse af whistleblowere og lov om Udvalget vedrørende 

efterretningstjenesterne (Styrkelse af tilsynet med Forsvarets Efterretningstjeneste samt bistand fra 

teleudbydere), 11 December 2025. 
5 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the 

processing of personal data and the protection of privacy in the electronic communications sector. 
6 Denmark, The Danish Ministry of Defence (2025), Draft law amending the Act on the Danish Defence 

Intelligence Service (FE) the Act on the Protection of Whistleblowers and the Act on the Committee 

 

file:///C:/Users/thbi/Downloads/CS2095.pdf
https://itpol.dk/
https://eur-lex.europa.eu/eli/dir/2002/58/oj/eng
https://eur-lex.europa.eu/eli/dir/2002/58/oj/eng
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000202.pdf
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000202.pdf
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000202.pdf
https://www.ft.dk/samling/20241/lovforslag/L180/bilag/1/3000202.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
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In their consultation response to the draft law IT Political Association argued that FE’s 

very broad access to communication data from commercial providers of electronic 

communications networks and services would be in breach of the case law of the 

European Court of Justice (CJEU) in C-613/17 Privacy International as access to data 

would in fact be general and undifferentiated. Moreover, access to the data would not 

be limited to situations where Denmark faces a serious threat to national security that 

must be considered real and current or foreseeable. According to IT Political 

Association, both these two factors entailed that the proposed Danish system would 

not be compatible with Article 15(1) of the e-Privacy Directive and the Charter.7  

The Ministry of Defence responded in the consultation paper that the e-Privacy 

Directive, as interpreted in light of the Charter by the CJEU, does not preclude the 

introduction of the proposed scheme. Moreover, the Ministry of Defence referred to 

draft law in which the ministry made the argument that the proposed scheme differs 

in significant respects from the scheme at issue in C-613/17 Privacy International 

because FE had to meet certain conditions to conduct bulk interception.8 Thus, the 

comments made by IT Political Association did not give the ministry any reason to 

amend the draft law.9   

 
on Intelligence Services (Strengthening of supervision of the Danish Defence Intelligence Service  

and assistance from telecommunications providers) (Lov om ændring af lov om Forsvarets 

Efterretningstjeneste (FE), lov om beskyttelse af whistleblowere og lov om Udvalget vedrørende 

efterretningstjenesterne (Styrkelse af tilsynet med Forsvarets Efterretningstjeneste samt bistand fra 

teleudbydere), 11 December 2025. 
7 Denmark, IT Political Association (2025), Combined document with all consultation responses to the 

draft law amending the Act on the Danish Defence Intelligence Service (FE) the Act on the 

Protection of Whistleblowers and the Act on the Committee on Intelligence Services (Strengthening 

of supervision of the Danish Defence Intelligence Service  and assistance from telecommunications 

providers) (Høringssvar til L 87 Forslag til Lov om ændring af lov om Forsvarets Efterretningstjeneste 

(FE), lov om beskyttelse af whistleblowere og lov om Udvalget vedrørende efterretningstjenesterne 

(Styrkelse af tilsynet med Forsvarets Efterretningstjeneste samt bistand fra teleudbydere), 3 

October 2025, page 63-65. 
8 Denmark, The Ministry of Defence (2025), Draft law amending the Act on the Danish Defence 

Intelligence Service (FE) the Act on the Protection of Whistleblowers and the Act on the Committee 

on Intelligence Services (Strengthening of supervision of the Danish Defence Intelligence Service  

and assistance from telecommunications providers) (Lov om ændring af lov om Forsvarets 

Efterretningstjeneste (FE), lov om beskyttelse af whistleblowere og lov om Udvalget vedrørende 

efterretningstjenesterne (Styrkelse af tilsynet med Forsvarets Efterretningstjeneste samt bistand fra 

teleudbydere), 11 December 2025, page 43. 
9 Denmark, The Ministry of Defence (2025), Consultation paper to draft law amending the Act on the 

Danish Defence Intelligence Service (FE) the Act on the Protection of Whistleblowers and the Act on 

 

https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110924.pdf
https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110924.pdf
https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110924.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
https://www.ft.dk/ripdf/samling/20251/lovforslag/l87/20251_l87_som_fremsat.pdf
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With regards to the context, IT Political Association is the only actor to include the 

Charter in their consultation response to the draft law. However, the argumentation 

regarding the Charter and the CJEU’s case law is substantial, which makes the Charter 

legally relevant. However, the overall political relevance of the Charter is low at this 

point.     

1.2. Context and trends 

As a starting point Danish lawmakers are not obligated to assess whether a draft law is 

in compliance with Denmark’s international obligation, such as the EU Charter. Only if 

a draft law raises more extensive considerations regarding Demark’s international 

obligation these considerations should be outlined by the ministry drafting the law. 

Moreover, it is not an obligation to conduct human rights impacts assessments.10  

In 2025, as referred to above, the Charter has been considered as part of legal scrutiny 

in the law-making process. In this context, the Charter is considered as part of legal 

scrutiny on a rare basis as the Danish Institute for Human Rights has only been able to 

identify the two cases as mentioned above. Moreover, on only one occasion (the 

consultation response from IT Political Association) was the Charter substantially 

involved in legal argumentation as part of legal scrutiny of a draft law. Other times 

where the Charter was considered (by the Ministry of Foreigners and Migration, the 

Ministry of Defence and by Judicial Policy Association) it was referenced in general as a 

legal basis to consider, but without indicating a relevant article.   

Moreover, the Charter has been involved in 15 publicly available court cases. The cases 

mostly concern removal of citizenship (3 cases), expulsion of criminal foreigners (4 

cases) and trademark (3 cases).11 These cases are available on a rulings database, 

Karnov, that requires a paid subscription in order to access the database.  

 
the Committee on Intelligence Services (Strengthening of supervision of the Danish Defence 

Intelligence Service  and assistance from telecommunications providers) (Høringsnotat om forslag 

til lov om ændring af lov om Forsvarets Efterretningstjeneste (FE), lov om beskyttelse af 

whistleblowere og lov om Udvalget vedrørende Efterretningstjenesterne (Styrkelse af tilsynet med 

Forsvarets Efterretningstjenestesamt bistand fra teleudbydere), 11 December 2025. 
10 Denmark, Ministry of Justice (2023), Guidance on legislative quality (Vejledning om lovkvalitet), 23 

November 2023. 
11 Denmark, Supreme Court (Højesteret), BS-29574/2024-HJR, 3. oktober 2025, Denmark, Supreme 

Court (Højesteret), U.2025.4524 H, 25 September 2025, Denmark, Supreme Court (Højesteret), 

 

https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110923.pdf
https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110923.pdf
https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110923.pdf
https://www.ft.dk/samling/20251/lovforslag/L87/bilag/1/3110923.pdf
https://lovkvalitet.dk/wp-content/uploads/sites/5/2023/12/18-12-2023-Vejledning-om-lovkvalitet.pdf
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It is common for all cases that the Charter plays either minor or an insignificant role 

with regards to the conclusion of the judgements. Consequently, in no case did the 

courts find a violation of the Charter. Commonly, one of the parties in the cases invoke 

an article in the Charter alongside other legal argumentation or refer to the Charter 

after also referring to the equivalent article in the European Convention of Human 

Rights. In some of the cases the courts state that the Charter is not applicable. The 

courts typically do not detail why the Charter is not applicable in their rulings. 

However, it can be gathered from the cases that this is likely due to the Charter being 

invoked by one of the parties to the cases where it is not relevant in relation to the 

question at hand. In those cases where the Charter is applicable the court finds that 

the application of the Charter does not have significant weight with regard to the 

ruling in the specific case.   

1.3. Analysis of the ‘barriers’ and the 
‘drivers’ to the efficient and frequent 
use of the Charter by legal 
practitioners inside and outside the 
public administration and the judiciary 

Drivers: 

A driver for the use of the Charter is that it is used as a standard in legal scrutiny when 

the government proposes draft laws and when non-government actors submit 

consultation responses to the proposed legislation. As examples mentioned above, 

 
U.2025.4496 H, 3 September 2025, Denmark, Eastern High Court (Østre Landsret), U.2025.4110 Ø, 

2 July 2025, Denmark, Eastern High Court (Østre Landsret), BS-33470/2022-OLR, 27 June 2025, 

Denmark, The Maritime and Commercial Court (Sø- og Handelsretten), U.2025.4327 SHR, 27 June 

2025, Denmark, Supreme Court (Højesteret), BS-46057/2023-HJR, 13 June 2025, Denmark, Western 

High Court (Vestre Landsret) TfK2025.157 (V.L.D.), 29 April 2025, Denmark, Eastern High Court 

(Østre Landsret), TfK2025.250 (Ø.L.D.), 16 May 2025, Denmark, Supreme Court (Højesteret), 

U.2025.2714 H, 3 April 2025, Denmark, The Maritime and Commercial Court (Sø- og 

Handelsretten), U.2025.2098 SHD, 21 February 2025, Denmark, Eastern High Court (Østre 

Landsret), U.2025.2035 Ø, 24 February 2025, Denmark, Eastern High Court (Østre Landsret), 

U.2025.1738 Ø, 31 January 2025, Denmark, Danish National Tax Tribunal (Landsskatteretten), 

SKM2025.138.BR, 16 January, Denmark, Supreme Court (Højesteret), U.2026.112 H, 29 October 

2025.  
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Judicial Policy Association (Retspolitiske Forening) raised concerns whether a draft law 

amending the Danish Aliens Act would violate the rights of the child as protected in 

Article 24 of the Charter, while IT Political Association (IT-Politisk Forening) raised 

concerns that a draft law amending the Act on Danish Security and Intelligence Service 

(FE) could violate presumably Article 7 and Article 8 in the Charter.  

Raising concerns of alleged violations in the law-making process is a reminder for the 

government of the need to make its own assessment as to whether the draft law is 

compatible with the rights guaranteed in the Charter. This makes the legal standards 

of the Charter present for the legal practitioners inside the public administration.  

Barriers: 

A barrier for the use of the Charter is its limited applicability in Danish law, cf. Charter 

Article 51(1). In the Danish context this barrier is amplified by Denmark’s opt-outs from 

EU Cooperation on Justice and Home Affairs. This poses a challenge to the application 

of the Charter and limits the extent to which it is applied.   

With several areas being outside the scope of EU law, legal practitioners tend to 

mainly focus on other parts of human rights legislation, such as the Danish 

Constitution, the European Convention on Human Rights (ECHR) and UN conventions. 

This can be seen as having become part of the legal culture in Denmark.  

ECHR is arguably the human rights legislation that provides the most human rights 

protection in Denmark and therefore the ECHR is also arguably the most used human 

rights legislation. Thus, from a practical perspective the ECHR is often seen as the most 

important piece of human rights legislation. Moreover, Article 52(3) in the Charter 

states that ‘In so far as this Charter contains rights which correspond to rights 

guaranteed by the Convention for the Protection of Human Rights and Fundamental 

Freedoms, the meaning and scope of those rights shall be the same as those laid down 

by the said Convention. This provision shall not prevent Union law providing more 

extensive protection’. As the ECHR and the Charter have several articles with the same 

meaning and scope, legal practitioners often choose to only focus on the human rights 

protection in the ECHR.  

In cases where an article of the Charter is invoked, this is usually done along with a 

reference to the equivalent article in the ECHR. This often results  in the Charter being 

given the same legal value than the ECHR in the argumentations of the courts in the 

specific cases.  



   

 

9 
 

As an example, the district court of Glostrup stated that: “The expulsion of the 

defendant is therefore not found to be a disproportionate intervention in breach of 

Article 27(2), first indent, and Article 28(1) of Directive 2004/38/EC of the European 

Parliament and of the Council of 29 April 2004, as well as Article 8 of the European 

Convention on Human Rights and Article 7 of the EU Charter.” In 2025, the district 

court’s ruling was upheld by the Eastern High Court (Østre Landsret).12  

Moreover, in a case before the Danish Supreme Court the court stated that: “Against 

this background, the Supreme Court finds that this is an extraordinary case and that 

the expulsion of [the accused] must therefore be considered imperatively necessary 

for reasons of public security, cf. Article 28(3)(a) of the Directive. Notwithstanding her 

strong ties to Denmark, there are very weighty reasons for which expulsion is not a 

disproportionate intervention contrary to Article 27(2), first indent, and Article 28(1) of 

the Directive, or to Article 7 of the EU Charter and Article 8 of the European 

Convention on Human Rights.”13  

 
12 Denmark, Eastern High Court (Østre Landsret), TfK2025.250 (Ø.L.D.), 16 May 2025.  
13 Denmark, Supreme Court (Højesteret), U.2025.4524 H, 25 September 2025.  
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2. Use of the Charter in relation to 
Funding 

2.1. Number of complaints examined under 
the EU Common Provisions Regulation 
in 2025 

The Danish Business Authority: 

No complaints were examined under the EU Common Provisions Regulation in 2025.14 

The Danish Agricultural and Fisheries Agency: 

We have identified 10 cases that have been examined under the EU Common 

Provisions Regulation in 2025 in regards to EHFAF.15 

There have not been any examples of regarding possible violations of the rights under 

the Charter yet. 

2.2. Example where the monitoring 
mechanism under the EU Common 
Provision Regulation prevented/ 
addressed possible violations of the 
rights under the Charter in 2025 

The Danish Business Authority: 

 
14 The information is based on responses received from the Danish Business Authority.  
15 The information is based on responses received from the Danish Agricultural and Fisheries Agency. 
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The Managing Authority has not identified any possible violations.16 

The Danish Agricultural and Fisheries Agency: 

There have not been any examples regarding possible violations of the rights under the 

Charter in 2025 and therefore no need for preventing or addressing actions.17 

2.3. Example of promising practice in the 
implementation of the Horizontal 
Enabling Conditions relating to the 
Charter in 2025 

The Danish Business Authority: 

The Managing Authority has drawn up an internal guidance for the assessment of 

compliance with the Charter of Fundamental Rights. The guidelines state that the 

caseworker must make an assessment of potential violations of the rights under the 

Charter. For the purpose of helping the caseworkers with their assessment the 

guideline establishes an example of a grant scheme to female entrepreneurs.18 

The Danish Agricultural and Fisheries Agency: 

All applicants are asked to consider whether the project is complying with the Charter. 

Furthermore, this is assessed as a part of the case handling of applications. The 

Managing Authority is continuously submitting the fulfilment of the horizontal 

enabling conditions The Monitoring Committee which obtains securing effective 

mechanisms for complying with the Charter. In any case where the Managing 

Authority might be aware of a complaint regarding violations of the rights in the 

Charter, The Monitoring Committee will be made aware right away.19 

 
16 The information is based on responses received from the Danish Business Authority. 
17 The information is based on responses received from the Danish Agricultural and Fisheries Agency. 
18 The information is based on responses received from the Danish Business Authority. 
19 The information is based on responses received from the Danish Agricultural and Fisheries Agency. 
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3. Court decisions in 2025 

 Table 1 – Decision 5 September 2025, The Supreme Court of Denmark (Højesteret) 

Deciding body (in 

original language) 

Højesteret 

Deciding body (in 

English) 

The Supreme Court of Denmark 

Case number (also 

European Case Law 

Identifier ECLI, 

where applicable) 

U.2025.4524 H 

 

Parties The Prosecution Service v. ‘T’ (anonymized individual) 

https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
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Decision date 5 September 2025 

Web link to the 

decision (if 

available) 

https://domstol.fe1.tangora.com/S%C3%B8geside---H%C3%B8jesteret.31488.aspx?recordid31488=2766   

Which were the 

Charter 

provisions 

referred to in the 

case? 

Article 7 

Key facts of the 

case also 

situating the 

fundamental 

rights dimension  

A Polish woman “T” was convicted of drug crimes in a case in which she had confessed as guilty.  

The Polish woman that was accused of drug crimes for having received and possessed a total of 39 kg of cocaine in four 

different occasions and in association with several others, of which she transferred a total of 24 kg to several recipients and 

possessed 15 kg with an intent to further transfer.  

In High Court the Polish woman was sentenced to 12 years in prison and expelled from Denmark permanently. 

For the Supreme Court, the case concerned the prison sentence, including the significance of the womans’s confession as 

well as the decision on her expulsion. The court reviewed whether expulsion of the Polish Woman would be a breach of 

Article 7 in the EU Charter or Article 8 in the European Convention of Human Rights. 

https://domstol.fe1.tangora.com/S%C3%B8geside---H%C3%B8jesteret.31488.aspx?recordid31488=2766
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The supreme court stated that the Polish woman’s criminal acts, must be considered to be of a particularly serious nature 

and to constitute a direct threat to the safety and physical security of the population. Her criminal conduct was in itself so 

serious that it constitutes a genuine, immediate and sufficiently serious threat affecting a fundamental interest of society, 

cf. Article 27(1) of the EU Residence Directive. 

The Polish woman came to Denmark when she was 9 years old. Her mother and aunt lived in Denmark. She had not 

completed any education after primary school. She had only had limited connection to the Danish labour market. She was 

not married or cohabiting with a partner. She had a son around 8 years old. She had joint custody with the father. Her son 

lived with her until she was arrested and detained in November 2023, and he had since been living with his father. She had 

been to Poland many times since she came to Denmark. The woman could speak and write in Polish. The court also noted 

that she had good requisites to establish herself in Poland due to her strong ties to the country. 

Further, the Supreme court stated that her son had been living with his father since she was arrested and imprisoned. 

When she would have served her entire sentence, her son would be almost 18 years old. Upon parole, her son would be 

old enough to visit her in Poland himself, and he will also be able to communicate with her by telephone and the internet. 

For the reasons above, the court then found that the expulsion of the Polish woman must be considered imperatively 

necessary for reasons of public security, cf. Article 28(3)(a) of Directive 2004/38/EC of 29 April 2004 (EU Residence 

Directive). Notwithstanding her strong ties to Denmark, the court found that there were weighty reasons for which 

expulsion was not a disproportionate intervention contrary to Article 27(2), first indent, and Article 28(1) of the Directive, 

or to Article 7 of the EU Charter and Article 8 of the European Convention on Human Rights. 

Like the High Court, The Supreme Court sentenced the Polish woman to 12 years in prison and also to be expelled from 

Denmark permanently.  
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The key legal 

question raised 

by the Court 

The key legal question is whether expulsion would be in breach of Article 27 or Article 28 of Directive 2004/38/EC of 29 

April 2004 (EU Residence Directive) or of the right to respect for private and family life, cf. Article 7 of the EU Charter and 

Article 8 of the European Convention on Human Rights. 

Result of the case 

in terms of 

factual outcome, 

and in terms of 

assessment of the 

legal question 

raised 

Factual outcome: T is to be expelled from Denmark with a permanent entry ban. 

Legal outcome: In case of a serious drug crime, expulsion is assessed as imperative for reasons of public security, cf. Article 

28(3)(a) of the Directive. The crime thus outweighs the consideration of T's connection to Denmark and the consequences 

that deportation would have for her son. Consequently, expulsion is not a disproportionate intervention contrary to Article 

27(2), first indent, and Article 28(1) of the Directive, or to Article 7 of the EU Charter and Article 8 of the European 

Convention on Human Rights. 

Give full text of 

all the paragraphs 

where the Court 

uses the Charter 

in original 

language 

Udvisning vil ikke være i strid med EU-opholdsdirektivet eller Menneskerettighedskonventionen. Der er tale om 

narkotikakriminalitet af en sådan karakter og grovhed, som også udtrykt ved straffens længde, at udvisning er bydende 

nødvendig af hensyn til den offentlige sikkerhed, jf. direktivets artikel 28, stk. 3, litra a. Kriminaliteten vejer således tungere 

end hensynet til T’s tilknytning til Danmark og de følger, en udvisning vil have for hendes søn, som vil have en større 

tilknytning til sin far, når hun løslades eller prøveløslades. Sønnen vil i øvrigt på det tidspunkt have en alder, hvor han selv 

vil kunne besøge sin mor i Polen. T er ikke uden forudsætninger for at kunne etablere sig dér. Hun taler sproget og har 

besøgt landet flere gange. Udvisning er derfor proportional efter opholdsdirektivets artikel 27, stk. 2, jf. artikel 28, stk. 1, 

EU-Chartrets artikel 7 og Den Europæiske Menneskerettighedskonventions artikel 8. 
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Spørgsmålet er herefter, om udvisning vil være i strid med artikel 27 eller artikel 28 i direktiv 2004/38/EF af 29. april 2004 

(EU-opholdsdirektivet) eller med retten til respekt for privatliv og familieliv, jf. EU-Chartrets artikel 7 og Den Europæiske 

Menneskerettighedskonventions artikel 8. 

På denne baggrund finder Højesteret, at der er tale om et ekstraordinært tilfælde, og at udvisning af T således må anses for 

bydende nødvendig af hensyn til den offentlige sikkerhed, jf. direktivets artikel 28, stk. 3, litra a. Uanset hendes stærke 

tilknytning til Danmark foreligger der sådanne meget tungtvejende grunde, at udvisning ikke er et uproportionalt indgreb i 

strid med direktivets artikel 27, stk. 2, 1. led, og artikel 28, stk. 1, eller med EU-Chartrets artikel 7 og 

Menneskerettighedskonventionens artikel 8. 

Give full English 

translation of all 

the paragraphs 

where the Court 

uses the Charter 

Expulsion will not be contrary to the EU Residence Directive or the Human Rights Convention. This is a drug crime of such a 

nature and seriousness, as also expressed by the length of the sentence, that expulsion is imperative for reasons of public 

security, cf. Article 28(3)(a) of the Directive. The crime thus outweighs the consideration of T's connection to Denmark and 

the consequences that deportation would have for her son, who will have a greater connection to his father when she is 

released or released on probation. Moreover, the son will at that time be of an age where he himself will be able to visit his 

mother in Poland. T is not without the prerequisites for being able to establish herself there. She speaks the language and 

has visited the country several times. Expulsion is therefore proportionate under Article 27(2) of the Residence Directive, 

cf. Article 28(1), Article 7 of the EU Charter and Article 8 of the European Convention on Human Rights. 

The question is therefore whether expulsion would be contrary to Article 27 or Article 28 of Directive 2004/38/EC of 29 

April 2004 (EU Residence Directive) or to the right to respect private and family life, cf. Article 7 of the EU Charter and 

Article 8 of the European Convention on Human Rights. 
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On this basis, the Supreme Court finds that this is an exceptional case and that the expulsion of T must therefore be 

considered imperatively necessary for reasons of public security, cf. Article 28(3)(a) of the Directive. Notwithstanding her 

strong connection to Denmark, there are such very weighty reasons that expulsion is not a disproportionate intervention 

contrary to Article 27(2), first indent, and Article 28(1), or with Article 7 of the EU Charter and Article 8 of the European 

Convention on Human Rights. 

Did the Court use 

the Charter to 

(tick one or more 

boxes AND 

provide 

explanation): 

☐give direct access to an 

individual right 

 

☐check legality of national law  

☐interpret national law  

☐check legality of EU law  

☒interpret EU law The Court used the Charter to check the legality of a national administrative decision 

alongside the European Convention on Human Rights. 
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Was the Charter 

already referred 

to by the parties 

(including third 

parties where 

applicable) or was 

it the Court that 

used the Charter 

ex officio? Tick 

one box only. 

☒Charter was already referred to by the parties. 

☐Charter reference was introduced by the Court. 

Was the Charter 

referred to 

together with 

constitutional, 

European, or 

international 

sources? Tick one 

or more boxes as 

appropriate.  

 

☐Rights and principles as 

contained in the national 

constitution 

 

☐(Unwritten) general principles of 

EU law 

 

 

☒The European Convention on 

Human Rights 

Article 8 

☐Other Council of Europe 

conventions? 
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☐International law (UN 

conventions, etc.)? 

 

☐European Court of Justice 

decisions? 

 

☐No, the Charter was used alone.  

The relevance of 

the decision and 

the Charter: 

overall 

assessment 

providing a 

condensed legal 

It can be derived from not only the case at hand but expulsion cases in general that the EU Charter plays a significant and 

mandatory role when the courts are assessing whether an administrative decision on expulsion is legal. 
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analysis of the 

case 

 

 

a) the relevance of the Charter for the concrete case can be considered as: 

☐Low  

☒Medium 

☐High 

As the Charter is mentioned alongside the ECHR it can be considered that the Charter only is half the reason behind the 

court’s assessment of an expulsion’s legality in terms of human rights. The ECHR obligates the states to conduct the same 

assessment; therefore, the relevance is evident, but the Charter is not a standalone in this specific context. 

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be 

considered as: 

☒Low  

☐Medium 

☐High 

As the Charter is a part of the standard assessment in court cases about the legality of decisions on expulsion, this specific 

case does not contribute significantly to the overall role of the Charter in the national legal system.  

 


