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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

Prohibition of general and indiscriminate retention of traffic and location data:

In several cases involving France (preliminary ruling), the CIEU has ruled that EU law
precludes legislative measures providing for the generalised, undifferentiated
retention of traffic and location data for the purposes of public security, as a
preventive measure. It did, however, allow for derogation in situations where the
member state was facing a serious threat to national security that was real, present or
foreseeable.

CJEU, 6 October 2020, Quadrature du Net & French Data Network, C-511/18 ; C-512/18

According to the Court (§168), and in line with the decisions Digital Rights (8 April
2014) and Tele2 (21 December 2016), the article 15(1) of Directive 2002/58,
interpreted in light of the Charter (Articles 7, 8, 11 and 52(1)), prohibits general and
indiscriminate retention of traffic and location data as a preventive measure.

However, it allows certain types of data-retention measures, provided they are strictly
necessary, time-limited, based on clear rules, and subject to effective judicial or
independent review. These permissible measures include:

General and indiscriminate retention of traffic and location data for national security,
but only when the state faces a genuine, present or foreseeable serious threat, and the
measure is time-limited and reviewable.

Targeted retention based on objective, non-discriminatory criteria (person categories
or geographical areas) to protect national security, combat serious crime, or prevent
serious public-security threats.

General retention of IP addresses associated with the source of Internet connections,
for a limited period, for similar security and crime-prevention purposes.



https://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=CELEX:62018CJ0511

General retention of users’ civil identity data for national security, crime-fighting and
public-security purposes.

Expedited retention of specific traffic or location data, for a set period, upon an
authority’s decision subject to judicial review, to combat serious crime or protect
national security.

All such measures must include clear rules, comply with substantive and procedural
requirements, and ensure effective safeguards against abuse.

Since this ruling, the French Prime Minister has issued an annual decree requiring
electronic communications operators to keep traffic and location data for a period of
one year, on the grounds of a "serious and present threat to national security" without
providing any details®.

Regulation on addressing the dissemination of terrorist content online:

Several French associations have taken legal action before the France's highest
administrative court, the French Council of State (Conseil d'Etat), against the French
decree implementing the European Regulation on combating the dissemination of
terrorist content online ("TCO”). The aim was to get the Court of Justice of the
European Union (CJEU) to invalidate this dangerous regulation on the grounds of its
incompatibility with the EU Charter of Fundamental Rights.

The possibility given to the administrative authority to issue injunctions to hosting
service providers to remove terrorist content within one hour infringes, according to
the plaintiffs, the freedom of expression and information (Art. 11 of the Charter), the
protection of privacy (Art. 7) and personal data (Art. 8), and the right to an effective
remedy (Art. 47). It pointed out that the provisions at issue fall within a normative
framework of the European Union aimed at preventing the disseminating of content
inciting the committing of terrorist acts, which constitute abuses of freedom of
expression likely to seriously undermine public security. The judge therefore
considered that the one-hour deadline was justified by the overriding public-interest
aim of preventing terrorist acts and that this time limit did not exclude the possibility
of an effective ex post remedy, as ensured by Article 9 of the regulation. Moreover,
according to the judge, the regulation strictly defines the concept of terrorist content

! France, Decree No 2025-980 of 15 October 2025 ordering, in view of the serious and current threat to
national security, the retention for a period of one year of certain categories of connection data

(Décret n° 2025-980 du 15 octobre 2025 portant injonction, au regard de la menace grave et

actuelle contre la sécurité nationale, de conservation pour une durée d'un an de certaines

catéqgories de données de connexion)



https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000052396496
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000052396496
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000052396496

and requires detailed reasoning for removal orders, thus enabling effective judicial
review. Regarding the Article 47 of the Charter, the judge considered that the
remedies provided for under domestic law, including those before the administrative
courts within strict time limits, met the requirements of EU law.

However, in its decision handed down in June 2025, the High Administrative Court
rejected the organisations' arguments and their request that the case be referred to
the CJEU?.

1.2. Context and trends

On the whole, the Charter is rarely mentioned by the courts. While it plays an
increasingly important role in the citations of judgements, it does not play a decisive
role in judges' reasoning.

In 2019, on the occasion of a conference devoted to the Charter, a magistrate of
France's Highest Administrative Court the French Council of State (Conseil d'Etat )
noted, on that date, 158 decisions of the Conseil d'Etat which ruled on its
implementation (scope of implementation and scope of certain of its articles), and 301
which simply mentioned it. However, they pointed out that "no Council of State
decision had ever upheld a plea alleging disregard of the Charter"3.

On the occasion of a colloquium on French judges and the Charter, an academic still
noted in 2022 that "although cited in decisions, it does not appear decisive in the
reasoning of judges"*. Its observation applied to both administrative and judicial
jurisdictions.

2 France, High Administrative Court (Conseil d'Etat), Decision No. 478441, 16 June 2025.
3 France, Stirn B. (2019), "The Charter of Fundamental Rights: A Source of European Constitutional

Renewal? The Perspective of the French Administrative Judge” (‘La Charte des droits

fondamentaux, source de renouveau constitutionnel européen? le point de vue du juge administratif

francais’), contribution to the Conference organized by the Annual European Law Forum at the
National Assembly on 27 September 2019.
4 Afroukh M., ‘Charter of Fundamental Rights of the European Union, European Convention on Human

Rights, Constitution — What Relationship?’ (‘Charte des droits fondamentaux de |'Union

européenne, Convention européenne des droits fondamentaux, Constitution, quelle articulation?’),

Review of Fundamental Rights and Freedoms (Revue des droits et libertés fondamentaux), 2023,
chron. No. 12.



https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2025-06-16/478441
https://www.conseil-etat.fr/publications-colloques/discours-et-contributions/la-charte-des-droits-fondamentaux-source-de-renouveau-constitutionnel-europeen
https://www.conseil-etat.fr/publications-colloques/discours-et-contributions/la-charte-des-droits-fondamentaux-source-de-renouveau-constitutionnel-europeen
https://www.conseil-etat.fr/publications-colloques/discours-et-contributions/la-charte-des-droits-fondamentaux-source-de-renouveau-constitutionnel-europeen
https://revuedlf.com/droit-ue/charte-des-droits-fondamentaux-de-lunion-europeenne-convention-europeenne-des-droits-fondamentaux-constitution-quelle-articulation/
https://revuedlf.com/droit-ue/charte-des-droits-fondamentaux-de-lunion-europeenne-convention-europeenne-des-droits-fondamentaux-constitution-quelle-articulation/

Data protection is a growing issue, both in the courts and in Parliament.

There are, however, more references to secondary legislation than to the Charter
itself, which is mentioned in a secondary capacity.

This was the case, for example, in a French Council of State (Conseil d'Etat) advice on
the legality of airborne image capture devices used by public authorities. The Charter
of Fundamental Rights is mentioned in the citations, but the reasoning makes no
reference to it and is based exclusively on Directive 2016/680°.

Or else, as far as Parliament is concerned, there is the impact assessment that
accompanied the draft law on the organisation of the 2024 Olympic Games. This
impact assessment includes a reference to the GDPR, regarding the consideration of
data protection in the context of an algorithmic video surveillance experiment®.

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent
use of the Charter by legal
practitioners inside and outside the
public administration and the judiciary

The Charter of Fundamental Rights of the European Union remains a legal instrument
relatively unknown to French courts, as it is little or poorly invoked before them by
plaintiffs and their counsel. There are several reasons for this.

Firstly, it is a relatively recent text in an area where several sources of protection
already coexist, first and foremost the European Convention on Human Rights (ECHR)
and the Constitution. The Charter also suffers from more complex conditions and
methods of invocation than most other protective instruments, as it adds conditions to

5> France, Council of State (Conseil d'Etat) (2020), Advice on the legality of airborne image capture

devices used by public authorities (Avis sur la légalité des dispositifs aéroportés de captation

d’images par les autorités publiques), 20 September 2020.

8 France, Draft Law about Olympic and Paralympic Games of 2024 (Projet de loi relatif aux jeux
Olympiques et Paralympiques de 2024), Impact assessment (Etude d’impact), 2023.
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https://conseil-etat.fr/avis-consultatifs/derniers-avis-rendus/au-gouvernement/avis-relatif-a-l-usage-de-dispositifs-aeroportes-de-captation-d-images-par-les-autorites-publiques
https://conseil-etat.fr/avis-consultatifs/derniers-avis-rendus/au-gouvernement/avis-relatif-a-l-usage-de-dispositifs-aeroportes-de-captation-d-images-par-les-autorites-publiques
https://www.senat.fr/leg/etudes-impact/pjl22-220-ei/pjl22-220-ei.html

the mere infringement of the rights it guarantees (in particular, that the dispute in
question involves a national provision implementing EU law).

In addition, the rights enshrined in Titles "I - Dignity", "Il - Freedoms" and "VI - Justice"
of the Charter are broadly similar to those guaranteed by the Convention. Moreover,
while most of the Charter's social rights have no equivalent in the law of the
Convention, the protection they are likely to offer remains to be established. In the
words of a professor of public law, "the Charter is more difficult to invoke than other
sources of fundamental rights protection in French law, and does not appear to offer
any obvious and immediate added value in terms of the standard of protection"” .

7 France, Tiniére, R. (2023), “EU Charter of Fundamental Rights and the National Judge — A Practical

Guide” (‘La Charte des droits fondamentaux de I’Union européenne et le juge national — mode

d’emploi’, Revue des droits et libertés fondamentaux, chron. No. 07.
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https://revuedlf.com/droit-ue/la-charte-des-droits-fondamentaux-de-lunion-europeenne-et-le-juge-national-mode-demploi/
https://revuedlf.com/droit-ue/la-charte-des-droits-fondamentaux-de-lunion-europeenne-et-le-juge-national-mode-demploi/

2.1.

Use of the Charter in relation to
Funding

Number of complaints examined under
the EU Common Provisions Regulation
in 2025

According to the relevant authorities, no complaints have been received.

2.2.

Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

No examples shared by the relevant authorities.

2.3.

Example of promising practice in the
implementation of the Horizontal
Enabling Conditions relating to the
Charter in 2025

Training is provided for departments responsible for the appraisal, management and

monitoring of European grants, in compliance with the United Nations Charter and/or

Convention on the Rights of Persons with Disabilities. Compliance with the Charter is

ensured during the appraisal of cases, in particular through the inclusion on the

Synergie portal (the management tool for programs financed by European funds for

8



the 2021-2027 period) of a "Charter compliance" tick in the applicant's commitments
at the time of submission of the application.

Some actions taken by the Ministry of Labour and Solidarity to ensure compliance with
the Charter in the use of EU funds (not specific to the year 2025):

e Drafting of ESF+/TJF programs to promote compliance with and enforcement of
the Charter's principles;

e Appointment of a contact person to monitor the strategy for raising awareness
of and compliance with the Charter's principles;

e Analysis throughout the audit tracking of the beneficiary's compliance with
these principles;

e Training and awareness-raising on the Charter of Rights for all Regional
directorates for economy, employment, labour and solidarity (DREETS)
department heads in June 2024;

e Reporting to the annual national monitoring committee on the awareness
strategy, as well as complaints and any corrective measures applied;

e Page dedicated to compliance with the Charter on fse.gouv.fr;

e The Eolys platform has been set up to collect claims and complaints, with the
option of encoding a case of non-compliance with the Charter's principles and
forwarding it to the relevant authorities for notification to the General
Delegation for Employment and Vocational Training (DGEFP);

e Parameter setting of the grant application management tool (Ma démarche
FSE+) to include the Charter principles as selection criteria in calls for projects;

¢ Including of the Charter's principles in implementation documents (procedure
guides and manuals);

e Analysis of how these principles have been taken into account by the
beneficiary during case appraisal (if they are not taken into account, or if the
case is infringed, the case cannot be selected), and verification during the
department check.

The National Agency for Territorial Cohesion published in 2023 a Guide to Good
Practice on compliance with the Charter of Fundamental Rights in the ERDF, ESF+, FTJ,
AMIF, ISF, IGFV, and FEAMPA in France®. This guide aims to provide tools to the

8 France, National Agency for Territorial Cohesion (2023) (Agence nationale de la cohésion des territoires
- ANCT), Guide to Good Practice on compliance with the Charter of Fundamental Rights in the
ERDF, ESF+, FTJ, AMIF, ISF, IGFV, and FEAMPA in France (Guide de bonnes pratiques sur le respect
de la charte des droits fondamentaux dans le FEDER, FSE+, FTJ, FAMI, FSI, IGFV, FEAMPA en
France), version of 11 May 2023.



https://www.europe-en-france.gouv.fr/sites/default/files/230511_guidecharte_v5_1_0.pdf
https://www.europe-en-france.gouv.fr/sites/default/files/230511_guidecharte_v5_1_0.pdf
https://www.europe-en-france.gouv.fr/sites/default/files/230511_guidecharte_v5_1_0.pdf

managing authorities of these European funds to ensure proper compliance with the
relevant provisions of the Charter of Fundamental Rights in the implementation of
these funds in France at every stage of the programmes’ lifecycle.

10



3. Court decisions in 2025

Table 1 — Decision 16 June 2025, High Administrative Court (Conseil d’Etat)

Deciding body (in |Conseil d’Etat
original language)

Deciding body (in [High Administrative Court
English)

Case number (also |[N° 478441
European Case Law
Identifier ECLI,
where applicable)

Parties Several organisations : La Quadrature du Net, the " European Centre for Not-for-Profit Law Stichting ", Access Now Europe
AISBL, European Digital Rights AISBL, Stichting Article 19 and Wikimedia France v. Prime minister

11


https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

16 June 2025

Web link to the
decision (if
available)

https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2025-06-16/478441

Which were the
Charter

7,8,11,47,52

situating the
[fundamental
rights dimension

provisions

referred to in the

case?

Key facts of the [The applicant organisations challenged the article 3 of the Regulation (EU) 2021/784 of the European Parliament and of the
case also Council of 29 April 2021, which relates to combating the dissemination of terrorist content online.

This article allows Member States to issue a removal order requiring hosting service providers to remove terrorist content
or to block access to such content in all Member States.

On this basis, Decree No. 2023-432 of 3 June 2023 was adopted. This was the text that was challenged before the High
Administrative Court.

12



https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2025-06-16/478441

The applicants argued that the European Regulation of 29 April 2021 infringed the freedom of expression and information
guaranteed by Articles 11 and 52 of the Charter of Fundamental Rights of the European Union, read in the light of Article
10 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.

They also argued applicants argued that the decree, by implementing the EU Regulation, infringed the rights to respect for
private life and to the protection of personal data guaranteed by Articles 7 and 8 of the Charter, as it required hosting
service providers to adopt measures liable to result in a general analysis of content. In their view, these obligations led to
excessive and insufficiently regulated processing of personal data.

The key legal
question raised
by the Court

Compliance of Regulation (EU) 2021/784 (and thus of the decree implementing it) with fundamental freedoms (freedom of
expression and information, the right to privacy, and the right to the protection of personal data), as guaranteed by
Articles 11, 7 and 8 of the Charter of Fundamental Rights of the European Union, read in the light of the relevant provisions
of the European Convention on Human Rights.

The existence and effectiveness of judicial remedies provided by the legal avenues available against removal orders and
decisions imposing specific measures, in light of the right to an effective remedy (Article 47 of the Charter).

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The High Administrative Court held that the Regulation is not contrary to the freedom of expression and information as
guaranteed by Articles 11 and 52 of the Charter of Fundamental Rights of the European Union, read in the light of Article
10 of the European Convention on Human Rights. The obligations to remove or block terrorist content are justified by a
legitimate objective of protection against the immediate risks posed by such content, and the procedural safeguards
provided are deemed sufficient.

Similarly, it rejected the argument that the Regulation would violate the right to respect for private life and the right to the

protection of personal data (Articles 7 and 8 of the Charter). The Regulation excludes any obligation to carry out

13




generalized monitoring of non-public content, imposes targeted and proportionate measures, and does not provide for the
automated creation of personal data processing.

On the right to an effective remedy:

The Conseil d’Etat considered that the provisions of Articles 9 and 10 of the Regulation, which organize judicial remedies
against removal orders and decisions concerning specific measures, do not infringe the right to an effective remedy before
an impartial tribunal guaranteed by Article 47 of the Charter and Article 6 of the European Convention on Human Rights. It
notably recalled that the absence of automatic suspensive effect is not, in itself, contrary to these guarantees and that
each Member State remains free to organize its procedures

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

Au §7, le CE rappelle le contenu des articles 11 et 52 de la Charte, puis il mentionne le contenu de I'article 10 de la CEDH.
Ensuite, le CE déclare :

"La liberté d'expression et de communication est d'autant plus précieuse que son exercice est une condition de la
démocratie et I'une des garanties du respect des autres droits et libertés. Les contenus incitant a commettre des actes
terroristes constituent des abus de la liberté d'expression et de communication susceptibles de porter gravement atteinte,
notamment, a la sécurité nationale et a la s(ireté publique".

Au §11: “ni la charte des droits fondamentaux de I'Union européenne, ni les stipulations de la convention européenne de
sauvegarde des droits de I'nomme et des libertés fondamentales n'impliquent que I'autorité compétente pour prononcer
les injonctions de retrait de contenus terroristes prévues a l'article 3 du reglement soit organiquement indépendante du
Gouvernement”.

Au § 20: “d'une part, le caractére suspensif d'un recours contre les décisions administratives n'est pas au nombre des
garanties de procédure exigées en toutes circonstances par |'article 47 de la charte des droits fondamentaux de |'Union
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européenne et d'autre part, il appartient a I'ordre juridique interne de chaque Etat membre de désigner les juridictions
compétentes et de régler les modalités procédurales des recours en justice destinés a assurer la sauvegarde des droits que
les justiciables tirent de I'effet direct du droit communautaire et, désormais, du droit de I'Union européenne”.

Give full English

l:ranslation of all
he paragraphs

where the Court
uses the Charter

In paragraph 7, the High Administrative Court recalls the content of Articles 11 and 52 of the Charter, then refers to the
content of Article 10 of the ECHR. It then states:

“Freedom of expression and communication is all the more precious as its exercise is a condition of democracy and one of
the guarantees of respect for other rights and freedoms. Content inciting the commission of terrorist acts constitutes an
abuse of freedom of expression and communication likely to seriously undermine, in particular, national security and
public safety.”

In §11: “neither the Charter of Fundamental Rights of the European Union nor the provisions of the European Convention
for the Protection of Human Rights and Fundamental Freedoms require that the authority competent to issue the
injunctions to remove terrorist content provided for in Article 3 of the Regulation be institutionally independent of the
Government”.

In § 20 : “On the one hand, the suspensive effect of an appeal against administrative decisions is not among the procedural
guarantees required in all circumstances by Article 47 of the Charter of Fundamental Rights of the European Union; on the
other hand, it is for the internal legal order of each Member State to designate the courts having jurisdiction and to lay
down the procedural rules governing judicial remedies intended to ensure the protection of the rights which litigants
derive from the direct effect of Community law and, now, European Union law”.
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II‘)id the Court use
he Charter to
(tick one or more

[give direct access to an
individual right

boxes AND Xcheck legality of national law [see above
provide
explanation):
P ) Clinterpret national law
Xcheck legality of EU law see above

[interpret EU law

Was the Charter
already referred
o by the parties

(including third
parties where
applicable) or was
it the Court that

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.

used the Charter
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ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

[JRights and principles as
contained in the national
constitution

[I(Unwritten) general principles of
EU law

X The European Convention on
Human Rights

Articles 6,8 and 10 of ECHR

[JOther Council of Europe
conventions?

Clinternational law (UN
conventions, etc.)?

[JEuropean Court of Justice
decisions?
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[INo, the Charter was used alone.

The relevance of a) the relevance of the Charter for the concrete case can be considered as:
he decision and

l:he Charter: [low

overall OMedium

assessment

providing a High

condensed legal
analysis of the  [Through their challenge to the legality of a decree, the applicants were calling into question the compliance of a European
case regulation with the provisions of the Charter of Fundamental Rights. They moreover asked the High Administrative Court
to stay the proceedings and refer a preliminary question on this issue to the CJEU — which the supreme administrative
court did not do, considering that the questions raised did not give rise to any serious difficulty. The provisions of the
Charter of Fundamental Rights, “read in the light” of the corresponding articles of the ECHR, therefore constituted here the
main reference framework for the review carried out by the High Administrative Court.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

LILow

XIMedium
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[IHigh

Reference to the Charter was necessary here in view of the nature of the contested text and the grounds raised by the
parties.
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