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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

International Protection Accommodation Crisis - Violation of Article 1 (Human Dignity)

Between December 2023 and July 2025, Ireland faced sustained allegations of violating
the Charter's Article 1 (human dignity) regarding International Protection applicants. In
2024, the Irish Human Rights and Equality Commission (IHREC) brought judicial review
proceedings challenging the State's failure to provide accommodation to asylum
seekers upon arrival, particularly affecting single adult males. This followed a High
Court ruling in the case of S.Y. v Minister for Children, Equality, Disability, Integration
and Youth [2023] IEHC 187 concerning an individual International Protection applicant,
finding that the Minister for Justice's failure to provide material reception conditions
was unlawful. IHREC has consistently raised concerns since January 2023 through
correspondence with Ministers and public statements, arguing that Ireland is in clear
breach of its EU obligations under the Reception Conditions Directive (2013/33/EU)
and Charter Article 1. The organization has also submitted observations on the General
Scheme of the International Protection Bill 2025, raising grave concerns about the
proposed asylum system's fairness and effectiveness in light of Charter obligations. In
the case of Irish Human Rights and Equality Commission v The Minister for Children,
Equality, Disability, Integration and Youth & Ors [2024] IEHC 493, the High Court
addressed a case brought in its own right by IHREC concerning approximately 2,800
International Protection applicants left without accommodation. The Court found that
conditions constituted a breach of the applicant's Charter rights under Article 1. This
marked the first time Irish courts found the State in breach of the Charter of
Fundamental Rights. The court held that the State had placed the applicant in a
situation of extreme material poverty incompatible with human dignity. Justice
O’Donnell firstly referred to the CJEU case of Hagbin, where basic needs were
understood to include a place to live, food, clothing and personal hygiene?!, and must

! Court of Justice of the European Union (CJEU), Case C-233/18, Habgin v Federaal Agentschap voor the

opvang van asielzoekers, 12 November 2019.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62018CJ0233
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62018CJ0233

be met by the state not only to ensure compliance with the recast Reception
Conditions Directive, but also ensure applicants are treated in a manner that is
compatible with their human dignity.

However, in July 2025, the Court of Appeal overturned aspects of this finding (Irish
Human Rights and Equality Commission v The Minister for Children, Equality, Disability,
Integration and Youth & Ors [2025] IECA 156). While the Court of Appeal confirmed
that these applicants experienced "extreme material poverty," it held that IHREC had
not proven that this condition undermined their physical and mental health to the
degree required to establish a breach of Article 1. The Court indicated that the High
Court's 2023 ruling on individual dignity breach was "incorrect" in its application of the
Charter threshold, and held at paragraph 45 of the Judgment that:

“a finding that a person is in a situation of extreme material poverty by reason of
which he or she cannot meet his or her most basic needs does not automatically give
rise to the inference that a person’s health is thereby undermined or that s/he isin a
state of degradation incompatible with human dignity. Both of these elements must be
proved to establish the presence of a breach of Art. 1 of the Charter of Fundamental
Rights of the EU.”

As of July 2025, 1,333 International Protection applicants remained without

accommodation.

This case illustrates ongoing uncertainty regarding the interpretation and threshold for
Charter Article 1 violations in Ireland, with diverging judicial views on what constitutes
a breach of human dignity. The Oireachtas Library Research Service's analysis of the EU
Pact on Migration and Asylum (April 2025) notes continuing implications for Ireland's
Charter obligations in this area.

Data Protection and Privacy - Violations of Articles 7 and 8 (Privacy and Data
Protection)

The Data Protection Commission (DPC) has fined the Department of Social Protection
(DSP) €550,000 for breaches of privacy rules relating to the use of facial recognition
technology in the registration process for the Public Services Card. A DPC investigation
found breaches of the General Data Protection Regulation (GDPR) relating to failures
to identify a valid lawful basis for the collection of biometric data, the retention of
biometric data collected, and failures to put in place suitably transparent information
to data subjects. The DPC has also issued an order requiring the Department of Social
Protection to cease the processing of biometric data in connection with SAFE 2
registration within nine months of the decision if the department cannot identify a
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valid lawful basis.? The case is particularly important in light of previous litigation
against the DPC on claims that it was inadequately independent of Government
(Digital Rights Ireland Ltd -v- Minister for Communications, Marine and Natural
Resources & ors [2017] IEHC 307). The investigation report explicitly reviewed the legal
obligation in light of Charter rights.3

1.2. Context and trends

Significant new regulatory legislation is required to undergo a Regulatory Impact
Assessment prior to agreement, including transposed EU Directives.* The RIA process
involves examining and documenting potential impacts on a range of factors, including
the rights of citizens. Sections 4.57 and 4.58 in the RIA guidelines note that when
examining such impacts, consideration should be given to the personal rights defined
in the Irish Constitution as well as to international agreements to which Ireland is a
party, such as the European Convention on Human Rights. The Charter is not explicitly
mentioned. RIAs are not required to be published®, nor are routinely published in all
government departments before legislation is brought to Committee Stage and so it is
not possible to assess the extent to which citizens’ rights are addressed as a matter of
standard practice. It is not mandatory to make a statement on rights in an RIA.

Parliamentary debates rarely reference the Charter. D4il debates in 2025 show limited
parliamentary awareness of Charter issues, with less than 25 brief references made
overall across issues of press access to information, protest rights, Al, children’s rights,
Israel bonds, the EU Migration and Asylum Pact, and the EC case against Hungary’s
sovereignty protection law. This pattern appears linked to the absence of systematic

2 Data Protection Commission (2025) DPC announces conclusion of investigation into use of facial
matching technology in connection with the Public Services Card by the Department of Social
Protection, Data Protection Commission, Press Release, 12 June 2025.

3 Data Protection Commission (2019) Final Investigation Report An investigation by the Data Protection

Commission in respect of the processing of personal data by the Department of Employment Affairs

and Social Protection in relation to the Public Services Card (“PSC”) examining compliance with the

obligations in relation to Legal Basis And Transparency, 16 August 2019

4 Department of the Taoiseach (2009), Revised RIA Guidelines: How to conduct a regulatory Impact
Analysis, June, Dublin: Department of the Taoiseach.

% Houses of the Oireachtas (2023) Regulatory and Poverty Impact Assessments, Dail Eireann Debate, 26
September 2023



https://www.dataprotection.ie/sites/default/files/uploads/2021-12/PSC%20REPORT.pdf
https://www.dataprotection.ie/sites/default/files/uploads/2021-12/PSC%20REPORT.pdf
https://www.dataprotection.ie/sites/default/files/uploads/2021-12/PSC%20REPORT.pdf
https://www.dataprotection.ie/sites/default/files/uploads/2021-12/PSC%20REPORT.pdf

Charter-focused analysis in executive policy documentation, which in turn limits the
information available to the Oireachtas for meaningful legislative scrutiny.

Ireland operates a range of established impact assessment mechanisms, most notably
the Regulatory Impact Assessment, the Public Sector Equality and Human Rights Duty
under section 42 of the Irish Human Rights and Equality Commission Act 2014, and
Gender Equality Budgeting. None of these requires explicit or systematic assessment of
Charter applicability or compliance. EU law compliance is primarily addressed through
internal legal review, without transparent or standardised Charter-specific analysis. No
formal Charter “proofing” or impact assessment framework exists for legislation or
policy development.

Charter mentions significantly increased across 2025 in briefing papers published by
the Oireachtas Library and Research Service, namely relating to the Criminal Justice
(Terrorist Offences) (Amendment) Bill 2025 (June 2025), Garda Siochana (Recording
Devices) (Amendment) Bill (Jull 2025), Strategic Litigation Against Public Participation
(SLAPP) (September 2025), General Scheme of the Arbitration (Amendment) Bill 2025
(October 2025), the General Scheme of the Guardianship of Infants (Amendment) Bill
2025 (Nov 2025), and the General Scheme of the Criminal Law and Civil Law
(Miscellaneous Provisions) Bill 2025 — Head 19: Disclosure of Counselling Records in
Sexual Offence Cases (November 2025).°

Use of the Charter in the Courts has been minimal compared to the ECHR. The ECHR
was incorporated into Irish law through the European Convention on Human Rights Act
2003, giving it explicit domestic legal effect. All ECHR rights are included in the Charter,
but the Charter addresses additional modern issues such as data protection (Article 8),
good administration (Article 41), and environmental protection (Article 37). Despite
this broader scope, the ECHR maintains significantly greater prominence in Irish legal
practice and judicial reasoning. The most significant trend is the emergence of Charter-
based strategic litigation. This litigation has raised some Charter awareness among the
judiciary, legal practitioners, and policymakers. The cases involved extensive
engagement with CJEU jurisprudence on dignity rights, demonstrating how preliminary
reference procedures and CJEU case law increasingly inform Irish judicial reasoning on

6 Oireachtas Library and Research Service (2025) Criminal Justice (Terrorist Offences) (Amendment) Bill
2025, 24 June 2025; Oireachtas Library and Research Service (2025) Garda Siochédna (Recording
Devices) (Amendment) Bill, 17 July 2025; Oireachtas Library and Research Service (2025) Strategic
Litigation Against Public Participation (SLAPP), 23 September 2025; Oireachtas Library and Research
Service (2025) General Scheme of the Arbitration (Amendment) Bill 2025, 23 October 2025;
Oireachtas Library and Research Service (2025) the General Scheme of the Guardianship of Infants
(Amendment) Bill 2025, 24 November 2025.



https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-07-09_bill-digest-criminal-justice-terrorist-offences-amendment-bill-2025_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-07-09_bill-digest-criminal-justice-terrorist-offences-amendment-bill-2025_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-08-18_briefing-paper-garda-siochana-recording-devices-amendment-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-08-18_briefing-paper-garda-siochana-recording-devices-amendment-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-10-22_l-rs-note-strategic-litigation-against-public-participation-slapp_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-10-22_l-rs-note-strategic-litigation-against-public-participation-slapp_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-11-20_briefing-paper-general-scheme-of-the-arbitration-amendment-bill-2025_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-12-03_briefing-paper-general-scheme-of-the-guardianship-of-infants-amendment-bill-2025_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2025/2025-12-03_briefing-paper-general-scheme-of-the-guardianship-of-infants-amendment-bill-2025_en.pdf

Charter matters. For example, the Irish Human Rights and Equality Commission has
drawn strongly on the Charter in its recent strategic litigation on reception conditions
as well as reports to international bodies and submissions on draft legislation to
government. The 2024 High Court ruling finding a Charter breach of Article 1 marked
the first time Irish national courts found Ireland in violation of the Charter. While the
2025 Court of Appeal decision pulled back from some aspects of this finding, it
confirmed IHREC's standing to bring group claims under Section 41 of the IHREC Act
2014, establishing an important precedent for future Charter enforcement.

Civil society organizations serve as the principal drivers of Charter awareness and
enforcement in Ireland. Organizations such as the Irish Refugee Council, Immigrant
Council of Ireland, Digital Rights Ireland, Children's Rights Alliance’, and Community
Law and Mediation Centre regularly invoke Charter provisions in submissions to
Oireachtas committees, strategic litigation support, policy advocacy documents and
complaints to relevant authorities. Several NGOs, such as Friends of the Environment,
Irish Council for Civil Liberties, and Digital Rights Ireland, have repeatedly referenced
the Charter in strategic litigation to the Irish Courts, with multiple referrals to the CJEU
arising from those.

The Law Society of Ireland offered free webinars on EU rights developments in May
2025, and the Council of Europe HELP programme launched an EU-ECHR interplay
course in Ireland, indicating growing professional interest. However, these remain
voluntary professional development opportunities rather than mandatory competency
requirements for public administrators or legal practitioners.

The most frequent and substantial use of the Charter in Ireland occurs through GDPR
enforcement by the Data Protection Commission. As Ireland hosts the European
headquarters of major technology companies including Meta, Google, TikTok, and
LinkedIn, the DPC serves as "lead supervisory authority" for these entities under
GDPR's one-stop-shop mechanism. Between 2023 and 2025, the DPC issued several
landmark fines explicitly linked to Charter Articles 7 and 8, including TikTok: €530
million (May 2025), LinkedIn: €310 million (October 2024), Meta (2018 breach): €251
million (2024), Meta (2019 password storage): €91 million.® These decisions
systematically reference Charter obligations, particularly the requirement that data
processing respect the essence of fundamental rights. The TikTok decision, for
example, applied CJEU jurisprudence establishing that surveillance measures allowing

7 Children's Rights Alliance (2025) Submission to the Joint Committee on Artificial Intelligence
“Introduction to Al: Children and Young People, 18 September 2025.

8 E.g. Data Protection Commission (2024) Irish Data Protection Commission fines Meta Ireland €91
million, 27 September 2024.



https://childrensrights.ie/wp-content/uploads/2025/09/Childrens-Rights-Alliance-Submission-to-Joint-Oireachtas-Committee-on-AI.pdf
https://childrensrights.ie/wp-content/uploads/2025/09/Childrens-Rights-Alliance-Submission-to-Joint-Oireachtas-Committee-on-AI.pdf
https://www.dataprotection.ie/en/news-media/press-releases/DPC-announces-91-million-fine-of-Meta#Meta
https://www.dataprotection.ie/en/news-media/press-releases/DPC-announces-91-million-fine-of-Meta#Meta

generalized access to communications content compromise the essence of Charter
Article 7.° The CJEU case cited, Schrems v DPC (2015) also referenced Article 47 on the
right to remedy in respect of standard contractual clauses.®

While Ireland is actively enforcing Charter-related rights through GDPR mechanisms,
there are concerns about the DPC's procedures and effectiveness. The NOYB-European
Centre for Digital Rights has criticized the DPC's enforcement approach, particularly
regarding a 2023 legislative amendment (Section 26A of the Data Protection Act) that
allows the DPC to declare documents confidential. This provision creates tension
between two fundamental rights: while confidentiality may protect personal data
under Charter Article 8, it simultaneously restricts public access to information about
how data protection law is being enforced. NOYB argues this opacity undermines
accountability and potentially violates Charter Article 11's freedom of expression
guarantees, which include the right to receive information. The concern is that
excessive confidentiality prevents meaningful public scrutiny of whether the DPC is
adequately protecting data subjects' rights, effectively allowing procedural secrecy to
undermine substantive data protection enforcement.!! Data protection law requires
transparency to function and without public oversight, enforcement risks becoming
ineffective or arbitrary. This debate has heightened importance because the Irish DPC
is the lead supervisory authority for many major tech companies operating across the
EU.

The Irish DPC took three cases to the European Court of Justice (ECJ) challenging the
European Data Protection Board's (EDPB) powers under GDPR's consistency
mechanism. The core dispute concerned whether the EDPB could issue binding
decisions that required the Irish DPC to expand its investigations beyond what the DPC
had initially determined was necessary, and whether the EDPB could direct how the
DPC should conduct its enforcement activities. Specifically, in cases where the EDPB
disagreed with the DPC's draft decisions, the question arose: could the EDPB compel
the Irish DPC to investigate additional legal issues or apply different legal
interpretations than those the DPC had adopted? This goes beyond coordination
between supervisory authorities as it concerns whether a national regulator retains
autonomy in determining the scope and approach of its investigations, or whether the

% Data Protection Commission (2025) Irish Data Protection Commission fines TikTok €530 million and

orders corrective measures following Inquiry into transfers of EEA User Data to China, 2 May 2025

10 Court of Justice of the European Union (CJEU), Case C-362/14, Maximillian Schrems v Data Protection

Commissioner, 6 October 2015.

1 NOYB-European Centre for Digital Rights (2023) Ireland: Corrupt GDPR procedures now "confidential",

29 June 2023; Irish Council of Civil Liberties (2023) Last-minute Government amendment seeks to
muzzle DPC critics, 26 June 2023.



https://www.dataprotection.ie/en/news-media/latest-news/irish-data-protection-commission-fines-tiktok-eu530-million-and-orders-corrective-measures-following#TikTok
https://www.dataprotection.ie/en/news-media/latest-news/irish-data-protection-commission-fines-tiktok-eu530-million-and-orders-corrective-measures-following#TikTok
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:62014CA0362&qid=1772624315057&rid=4
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:62014CA0362&qid=1772624315057&rid=4
https://noyb.eu/en/ireland-corrupt-gdpr-procedures-now-confidential
https://www.iccl.ie/news/last-minute-government-amendment-seeks-to-muzzle-dpc-critics/
https://www.iccl.ie/news/last-minute-government-amendment-seeks-to-muzzle-dpc-critics/

EDPB can effectively override national regulatory discretion through binding
instructions. On 29 January 2025, the European Court of Justice ruled against the Irish
DPCin a case relating to Meta's processing of "special category" data, affirming the
EDPB's authority to issue such binding directions to national supervisory authorities.!?

Comparative Development: Northern Ireland's Post-Brexit Charter Application

Northern Ireland retained Charter protections post-Brexit through Article 2(1) of the
Windsor Framework, which requires maintaining alignment with EU equality and rights
protections in specific areas. This creates the paradoxical situation where Charter
jurisprudence may develop more extensively in Northern Ireland than in the Republic
of Ireland, despite the latter's continued EU membership.

The Northern Ireland Human Rights Commission's 2025 report on "The Interaction
between the EU Charter of Fundamental Rights and General Principles with the
Windsor Framework" demonstrates sophisticated Charter application continuing in
Northern Ireland.'® The Irish Human Rights and Equality Commission collaborates with
Northern Ireland's equality and human rights bodies (the "Dedicated Mechanisms")
through the Belfast Agreement Joint Committee to monitor whether Article 2(1)
protections are maintained and track EU developments in six key equality directives.

In Re NIHRC (lllegal Migration Act Challenge) [2024] NIKB 35, the Northern Ireland High
Court found that the UK's lllegal Migration Act 2023 breached Article 2(1) and the
ECHR. Significantly, the court held that the Charter remains applicable in areas where
the Windsor Framework requires EU law alignment, despite UK legislation stating the
Charter ceased to be domestic law after Brexit. The case is on appeal to the UK
Supreme Court awaiting judgement.* This is significant as it was the first opportunity
for the Supreme Court to interpret Article 2(1)'s scope.

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent

12 Court of Justice of the European Union (CJEU), Joined Cases T-70/23, T-84/23 & T-111/23, Data

Protection Commission (Ireland) v European Data Protection Board, 29 January 2025.

13 Northern Ireland Human Rights Commission (2025) The Interaction between the EU Charter of

Fundamental Rights and General Principles with the Windsor Framework, September 2025.

1% reland, In the matter of an application by Martina Dillon, John McEvoy, Brigid Hughes and Lynda
McManus for Judicial Review (Appellants) No 2, UKSC/2025/0013, 6 May 2025.
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use of the Charter by legal
practitioners inside and outside the
public administration and the judiciary

Integration into the legal system

In Ireland, the Charter applies directly when the State is implementing EU law,
possessing the same legal status as EU Treaties and thus superiority over Irish
domestic law. However the Charter's integration into Ireland's legal culture remains
uneven compared to both the Irish Constitution and the European Convention on
Human Rights (ECHR).

This disparity stems from several factors: (1) the ECHR's longer history in Irish law and
legal education; (2) clearer applicability, since the ECHR applies broadly to actions by
Irish authorities, while the Charter only applies when implementing EU law; (3)
extensive Strasbourg Court jurisprudence providing guidance; and (4) established
training and awareness among practitioners regarding ECHR remedies.

Ireland's strong constitutional rights tradition creates both a strength and a barrier.
The 1937 Constitution contains significant fundamental rights guarantees that have
been progressively interpreted by the courts over decades. These benefit from
familiarity amongst legal practitioners, extensive precedent, no preliminary reference
requirement, and broader applicability beyond EU law implementation. In particular
the Charter's narrower trigger, applicable only when Ireland is "implementing EU law",
creates uncertainty and reduces its utility compared to constitutional provisions. The
threshold requiring that EU law provisions other than the Charter itself be applicable
before the Charter is engaged discourages Charter use, particularly when alternative
constitutional or ECHR grounds are available. This is evident in the deportation
context, where practitioners routinely invoke Article 8 ECHR (family life) and
constitutional rights to the family under Article 41, but rarely frame arguments in
terms of Charter Article 7 (respect for private and family life) even where EU
immigration directives apply.

Irish courts make relatively few preliminary references to the CJEU on Charter
guestions. While Ireland has been involved in significant CJEU Charter cases (such as
the Schrems data protection cases originating from the Irish High Court), systematic
judicial engagement with Charter interpretation through preliminary references
remains limited. The Thompson case, which referred questions about Charter Articles
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41 and 47 in the environmental procedural rights context, represents a notable
exception that may signal shifting judicial attitudes.® However, this remains an outlier.

As well as judicial unfamiliarity with Charter compared to constitutional/ECHR
frameworks, other factors constraining judicial Charter engagement include the time
and cost implications of preliminary references, limited Irish Charter case law creating
feedback loops where absence of precedent discourages invocation which perpetuates
absence of precedent, and perhaps the perception that Charter adds little beyond
existing protections. The 2025 Court of Appeal's reversal of aspects of the High Court's
2023 Charter breach finding (in respect of reception conditions) demonstrates judicial
uncertainty about Charter thresholds and interpretation, particularly concerning when
conditions cross the threshold into Article 1 (human dignity) violations. This
uncertainty creates caution about invoking the Charter in future cases, as practitioners
fear expansive Charter claims may undermine more straightforward constitutional or
ECHR arguments.

Training and Professional Development

The ECHR features prominently in legal education and continuing professional
development in Ireland. Training data shows significant emphasis on ECHR compared
to Charter. The Council of Europe HELP programme's 2025 launch of an "EU-ECHR
interplay" course in Ireland focuses on the relationship between the two instruments
rather than treating the Charter as a standalone framework, suggesting practitioners
view the ECHR as primary and the Charter as supplementary. The Law Society's 2025
voluntary webinars on EU rights developments represent some positive steps, but
their voluntary nature and limited attendance (approximately 150 solicitors across
three sessions) indicate they reach only a small fraction of the profession. However no
evidence exists of mandatory Charter training for legal practitioners or judiciary.

Charter Focal Points and Coordination Mechanisms

The European Union and International Unit at the Department of Children, Disability
and Equality holds the role of Ireland's National Focal Point for the Charter. All
guidance and information related to the Charter is disseminated by the FRA NLO and
or the national Charter Focal Point within DCDE, to other Departments as relevant and
to the NHRI. This includes circulation of FRA weekly newsletter, reports and resources,
information about events and the annual CharterXchange.®

5 Ireland, Thompson & Anor v An Bord Pleandla [2025] IEHC 161, 21 March 2025.

16 |reland, Department of Children, Disability and Equality, 2026, personal communication.
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There is no interdepartmental co-ordination mechanism specifically focused on the
Charter. However, there is an interdepartmental EU Co-ordinators Network for senior
officials across Departments working on EU matters which meets monthly and is a
forum for exchange of information, discussion and learning. DCDE participates actively
in this network, and in 2025 presented on the Charter to the network members. DCDE
also raises fundamental rights issues at this forum.’

Key areas of Charter usage

The presence of the EU headquarters of multinational technology companies and
VLOPs (Very Large Online Platforms) in Ireland has produced a significant
concentration of GDPR enforcement activity. This means that Charter Articles 7 and 8
receive extensive application in Irish public administration and legal enforcement, but
this is largely isolated to data protection contexts rather than representing broad
Charter integration. Between 2023 and 2025, the Data Protection Commission issued
landmark fines explicitly invoking Charter obligations: TikTok (€530 million, May 2025),
LinkedIn (€310 million, October 2024), and Meta decisions (€251 million and €91
million in 2024). These decisions systematically reference the requirement under
Charter Articles 7 and 8 that data processing respect the essence of fundamental
rights, applying CJEU jurisprudence from the Schrems cases. This specialization has
created a disproportionate focus on privacy/data protection compared to other
Charter rights, and centred this in a private sector rather than public administration
focus. In addition, technical GDPR expertise has not largely translated to broader
Charter awareness.

The area of international protection has also drawn significant focus on the Charter,
following strategic litigation variously by the Irish Human Rights and Equality
Commission and civil society organisations such as the Irish Refugee Council. IHREC's
successful 2024 High Court challenge marked the first time Irish courts found the State
in breach of the Charter, specifically Article 1 (human dignity), regarding failure to
provide accommodation to approximately 2,800 international protection applicants.!®
The case applied CJEU jurisprudence establishing that respect for human dignity
requires preventing individuals from being placed in situations where they cannot
meet basic needs. However, this litigation has highlighted the gap between Charter
obligations and practical implementation capacity, particularly given increased political
sensitivity around migration affecting policy responses. These have highlighted the gap
between Charter obligations and practical implementation capacity, particularly since

7 |reland, Department of Children, Disability and Equality, 2026, personal communication.
18 |reland, Irish Human Rights and Equality Commission v Minister for Children [2024] IEHC 493, 1 August
2024.
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there has recently been increased political sensitivity around migration affecting policy
responses. Charter references were particularly strong amongst civil society and
institutional submissions to the Joint Oireachtas Committee on Justice, Home Affairs
and Migration on the General Scheme of the International Protection Bill 2025.

The Charter has played a relatively limited but growing role in Irish environmental legal
challenges. Irish environmental litigation has tended to focus on domestic law and the
European Convention on Human Rights (ECHR) rather than the EU Charter, with the
landmark Friends of the Irish Environment case centring on Ireland's Climate Act rather
than Charter rights.’® The Charter has been more influential through procedural rights
rather than substantive environmental protections. The same case sought to have
qguestions referred to the Court of Justice regarding Article 47 of the Charter (right to
effective remedy and fair trial) in the context of legal aid for environmental litigation,
though the Court of Appeal ultimately refused to make the referral, finding the
questions were not necessary for deciding the case. Recent cases, such as Carvill have
unsuccessfully sought to extend the Charter’s procedural protections regarding public
consultation requirements.?° The Thompson case's successful Charter referral on
environmental procedural rights may represent a turning point, potentially
establishing Article 47 as a basis for challenging procedural barriers to environmental
justice.?!

Synthesis

The barriers are structural (legal culture favouring established constitutional and ECHR
frameworks, lack of mandatory training creating knowledge gaps), institutional (weak
focal point visibility, absence of cross-departmental coordination mechanisms, limited
judicial experience with preliminary references), and resource-based (small jurisdiction
constraints where limited cases generate limited precedent, competing priorities in
overstretched public administration). The drivers, including strategic litigation from
IHREC and civil society, specialized enforcement mechanisms like the Data Protection
Commission, and emerging judicial willingness to engage Charter questions as
demonstrated in Thompson, are insufficient to drive wider change and overcome
systemic integration challenges. The concentration of Charter expertise in narrow
domains (data protection, asylum litigation) rather than diffusion across the legal
profession illustrates how sectoral successes fail to produce systemic transformation.
The pattern reveals Charter integration that is: (1) reactive rather than proactive,
responding to litigation or EU infringement risks rather than systematically informing

% |reland, Friends of the Irish Environment v. Government of Ireland [2020] IESC 49, 31 July 2020.
20 |reland, Carvill & Anor v Dublin City Council & Ors [2025] IECA 84, 11 April 2025.
2! Ireland, Thompson & Anor Bord Pleanala & Ors [2025] IEHC 161, 21 March 2025.
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policy design; (2) concentrated in specific sectors with minimal cross-sectoral learning;
(3) documentary rather than substantive, with Charter citations in policy documents
without demonstrable influence on policy choices; and (4) lacking institutional
infrastructure, with no equivalent to the ECHR's established consultation and training
mechanisms. For the Charter to be more than a tool for specialists and strategic
litigators, there are a number of identifiable advances needed, such as mandatory
Charter training for both legal practitioners and public administrators, judicial
leadership in making preliminary references, formal Charter impact assessment
procedures for legislation and policy, and structured civil society engagement
mechanisms.

Several aspects of Charter implementation in Ireland remain unclear from publicly
available information. The extent of Charter training for public administrators
implementing EU law beyond the legal profession, including officials in environmental
regulation, employment standards, consumer protection, social services, and EU
Structural Funds management, is not publicly documented. Whether coordination
mechanisms exist between national, regional, and local levels regarding Charter
compliance, particularly for local authorities implementing EU-funded programmes or
EU-derived obligations, also remains unclear. No publicly accessible information
indicates plans for systematic Charter impact assessments for legislation and policy
comparable to existing Gender Equality Budgeting or Regulatory Impact Assessment
requirements, nor is it evident whether EU Structural Funds managing authorities
apply explicit Charter-based assessments when evaluating project applications. The
limited public visibility of such mechanisms is indicative of the relatively low level of
Charter institutionalisation within Irish public administration.
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2. Use of the Charter in relation to
Funding

2.1. Number of complaints examined under
the EU Common Provisions Regulation
in 2025

No information is available on complaints. Complaints are managed by the
Intermediary Bodies for the distribution of funds. No information on complaints has
been shared with the respondents to this research who manage the funds at
Programme Monitoring Committee level.

Requests for information were sent to 7 managing authorities, of which only 1
provided information for this report.

2.2. Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

In 2025, a possible violation relating to non-discrimination on the grounds of disability
was discovered in documents provided by a beneficiary, and the beneficiary was
advised accordingly and follow-up guidance provided by the Managing Authority.?2

2 Ireland, Just Transition Fund, Eastern & Midlands Regional Assembly, 2025, Personal correspondence.
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2.3. Example of promising practice in the
implementation of the Horizontal
Enabling Conditions relating to the
Charter in 2025

In December 2025, the Just Transition Fund finalised an enhanced process for
reporting on human rights and equality matters to the Programme Monitoring
Committee (PMC) and the new process covers all levels in the cascade, from projects
to Intermediate Bodies and up to the Managing Authority. It will be operational from
January 2026. A beneficiary-level questionnaire has been developed based on
guidance from the Irish Human Rights and Equality Commission to check the
application of the Charter and the Public Sector Equality and Human Rights Duty at
project level. This has been designed to improve the capacity of the Managing
Authority to prevent and address possible rights violations.?* A checklist for
Intermediary Bodies (IB) is under development to inform the Managing Authority of
progress towards enabling conditions as they relate to human rights and equality, for
completion in Q1 2026.%4

Examples of promising practice include:

Accessibility and Inclusion in JTF-Funded Tourism (Fdilte Ireland)

Failte Ireland is progressing enabling conditions by carrying out accessibility audits of
tourism businesses, community facilities, and public-facing spaces supported by the
JTF. These audits identify barriers for people with disabilities and mobility challenges,
provide practical recommendations for improvement, and support compliance with
accessibility standards, helping JTF-funded projects meet required inclusion criteria.

Social Inclusion and Circular Economy Skills (CycleUp)

The CycleUp project advances enabling conditions by combining circular economy
activity with social inclusion. Delivered by Roscommon Women’s Network, it reduces
textile waste while providing training, skills development, and flexible enterprise
opportunities for women, including Irish Traveller and Ukrainian women, supporting
participation in sustainable local economies.

Labour Market Inclusion and Skills Development (Tipperary ETB Migrant Traineeships)
Tipperary ETB’s migrant traineeships progress enabling conditions by improving access

B Ireland, Just Transition Fund, Eastern & Midlands Regional Assembly, 2025, Personal correspondence.

% Ireland, Just Transition Fund, Eastern & Midlands Regional Assembly, 2025, Personal correspondence.
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to employment for migrants through integrated construction skills training and
industry-specific English language support. Co-funded by the Government of Ireland
and the EU JTF, the programme addresses regional skills shortages while creating
pathways into sustainable employment.
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3. Court decisions in 2025

Table 1 — Decision 4 July 2025, High Court of Ireland

Deciding body (in
original language)

High Court of Ireland

Deciding body (in
English)

High Court of Ireland

Case number (also
European Case Law
Identifier ECLI,
where applicable)

[2025] IEHC 161

Parties

Thompson & Anor Bord Pleanala & Ors
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

4 July 2025

Web link to the
decision (if
available)

https://www.bailii.org/cgi-bin/format.cgi?doc=/ie/cases/IEHC/2025/2025IEHC161.html

Which were the
Charter
provisions
referred to in the

Article 41 and 47

situating the
[ffundamental
rights dimension

case?
Key facts of the |[The applicants on 14 March 2022, lodged an application for development consent with Fingal County Council. The board
case also order that is the formal decision is dated 28 June 2023. The first meaningful notice received by the applicants was on 4

July 2023 which was four days after the web publication should have happened. Following receipt of the hard copy of the
inspector's report on 5 July 2023, the applicants did not act with any speed for a month (from 5 July to 4 August 2023). On
4 August 2023, they wrote to the board asking if there was any other basis for the decision beyond what was disclosed in
the papers they had received. The board responded with a mere acknowledgement dated 15 August 2023. Dissatisfied
with this acknowledgement, the applicants wrote again on 16 August 2023 and only then decided to seek judicial review,
leaving only eight days remaining to bring proceedings. The applicants stated they were busy during that period including
due to an unfortunate illness of a relative. The judicial review proceeding opened on 23 August 2023. Friends of the Irish
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Environment and Protect East Meath joined as an amicus curiae. The court referred the below questions to the Court of
Justice for a preliminary hearing.

2. Do EU Environmental law and Article 41 and 47 from the Charter have a requirement for Member States under domestic
law to provide a specification of a reasonable time limit for each channel of notification for a decision , if domestic law
provides that time runs from date of decision not date of notification, can it alternatively challenged in respect of any
decisions where the notification time is discretionary ?

Do EU Environmental law and Articles 41 and 47 of the Charter require Member States under domestic law to provide for a
power to extend the limitation period for bringing judicial review proceedings in circumstances where the national
authorities fail to notify a participant of a decision within the period specified in domestic law for any channel of
notification? Must such an extension compensate for the time lost between the date on which the applicant ought to have
been notified and the date on which they were notified and/or otherwise became aware of the decision?Do EU
Environmental law and Article 41 and 47 from the Charter have a requirement for Member States under domestic law for
an extension of time where the applicant fails to show they could not bring proceedings prior to the expiry limitation

period.

The judgment was initially delivered on 21 March 2025 and was revised on 4 July 2025. The revision was made to
incorporate further legal submissions from the State which effectively amended their proposed answer to the third
guestion. The case remains pending before the CJEU with no further developments reported since the referral in July 2025.

The key legal
question raised
by the Court

The High Court considered whether the applicants were prejudiced by their misunderstanding of domestic law regarding
when time begins to run for judicial review, whether from the date of the decision itself or from the date of notification.
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The High Court also considered whether the applicants' prejudice was outside their control, and held that it was not.

The High Court further sought to determine the appropriate procedure and any compensatory mechanism that should
apply when a statutory body breaches its duty to notify applicants within the specified timeframe.

The High Court ultimately referred three questions to the CJEU concerning procedural law and the fundamental rights
under Articles 41 (right to good administration) and 47 (right to an effective remedy and to a fair trial) of the EU Charter as
they apply to EU environmental law. The core tension arises from two facts: first, the applicants mistakenly believed that
time ran from the date of notification, even though domestic rules clearly and foreseeably provide that time runs from the
date of the decision itself, regardless of whether notification has occurred. Second, the board failed to provide notification
within the timeframe required by domestic law, which was three days from the decision date.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

[The High Court referred the three questions to the CJEU for a preliminary hearing to determine whether the statutory
body/board breached their duty and acted in a maladministration and whether the applicants ascertained an effective
remedy and fair trial.

Give full text of
all the paragraphs
where the Court
uses the Charter

1. This request for a preliminary ruling concerns the interpretation of Articles 41 and 47 of the Charter of Fundamental
Rights of the European Union and Articles 6 and 11 of Directive 2011/92.

Legal context
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in original
language

European Union law

3. Articles 41 and 47 of the Charter of Fundamental Rights of the European Union (2000/C 364/01) provide:

"Article 41
Right to good administration

1. Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the
institutions and bodies of the Union.

2. This right includes:
— the right of every person to be heard, before any individual measure which would affect him or her adversely is taken;

— the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and
of professional and business secrecy;

— the obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Community make good any damage caused by its institutions or by its servants in
the performance of their duties, in accordance with the general principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of the Treaties and must have an answer
in the same language.

22
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Article 47
Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy
before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
previously established by law. Everyone shall have the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective
access to justice."

The first question
50. The first question is:

Do Articles 41 and/or 47 of the Charter of Fundamental Rights of the European Union and/or Articles 6 and/or 11 of
Directive 2011/92 read in the light of the general EU law principle of legal certainty and/or of Articles 6 and/or 9 the

Aarhus Convention as approved on behalf of the European Community by Council Decision 2005/370, have the effect, in
the context of a challenge (based on Directive 2011/92, Council Directive 92/43, Directive 79/409 and/or Directive
2008/50) to a development consent for a project where the need for environmental impact assessment under Directive
2011/92 was rejected at preliminary examination stage under national law corresponding to Article 4(3) of Directive

2011/92 (insofar as it provides that Member States may set thresholds or criteria to determine when projects need not
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undergo either the determination under Articles 4(4) and (5), or an environmental impact assessment) and where the need
for appropriate assessment under Directive 92/43 was screened out, of requiring either the specification in the domestic
law of a Member State of a reasonably contemporaneous, or any, time limit for each channel of notification of a decision if
domestic law provides that the time for challenge runs from the date of the decision rather than its notification, or
alternatively of requiring provision in the domestic law of a Member State for time to run from notification in respect of
any decision where the time for any channel of notification is discretionary?

54. The second named amicus curiae's proposed answer is yes. The principle of effectiveness, the principle of legal
certainty and the right to an effective remedy under Article 47 of the Charter of Fundamental Rights, read with Articles
9(2), 9(3) and 9(4) of the Aarhus Convention precludes an undefined period or open-ended provision for discretionary
notification with time running from the date of the decision. Alternatively, if notification deadlines are not defined with
certainty and/or are entirely discretionary, time should run from the date of notification.

The second question
57. The second question is:

Do Articles 41 and/or 47 of the Charter of Fundamental Rights of the European Union and/or Articles 6 and/or 11 of
Directive 2011/92 read in the light of the general EU law principle of legal certainty and/or of Articles 6 and/or 9 the

Aarhus Convention as approved on behalf of the European Community by Council Decision 2005/370, have the effect, in
the context of a challenge (based on Directive 2011/92, Council Directive 92/43, Directive 79/409 and/or Directive
2008/50) to a development consent for a project where the need for environmental impact assessment under Directive
2011/92 was rejected at preliminary examination stage under national law corresponding to Article 4(3) of Directive
2011/92 (insofar as it provides that Member States may set thresholds or criteria to determine when projects need not
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undergo either the determination under Articles 4(4) and (5), or an environmental impact assessment) and where the need
for appropriate assessment under Directive 92/43 was screened out, of requiring the domestic law of a Member State to
make provision for a power, in the event that the national authorities fail to notify a participant in the process of a decision
within the period specified in domestic law in respect of any channel of notification so specified, to extend the limitation
period for the bringing of the challenge for such limited period as is required to compensate for the time lost between the
date on which the applicant ought to have been notified and the date on which she was notified and/or otherwise became
aware of the decision?

61. The second named amicus curiae's proposed answer is yes. While in principle a limitation period may be provided in
national law, such a limitation period is a limitation on the right to an effective remedy and therefore must comply with the
requirements of Article 52(1) of the Charter. To comply with Article 47 of the Charter the limitation period must be
provided for by law and respect the essence of the right to an effective remedy and subject to the principle of
proportionality, may only be made if it is necessary and genuinely meets objectives of general interest recognised by the
Union or the need to protect the rights and freedoms of others. In the instant case, for the rules to satisfy the requirement
that the be provided for by law, they must meet the criterion or legal certainty. It must be possible to ascertain the start
and end date of the limitation period with certainty. To avoid disproportionate effect, provision must be made for the
extension of a limitation period to compensate for time lost between the date when the applicant ought to have been
notified and the date on which the applicant was notified and/or otherwise became aware of the decision. While an
applicant can rely directly on Article 47 to apply to a court for a compensatory extension of time, the principles of legal
certainty and proportionality under Article 52(1) of the Charter nonetheless require national law to have clear and precise
rules for such an application.

The third question

25




64. The third question is:

Do Articles 41 and/or 47 of the Charter of Fundamental Rights of the European Union and/or Articles 6 and/or 11 of
Directive 2011/92 read in the light of the general EU law principle of legal certainty and/or of Articles 6 and/or 9 the

Aarhus Convention as approved on behalf of the European Community by Council Decision 2005/370, have the effect, in
the context of a challenge (based on Directive 2011/92, Council Directive 92/43, Directive 79/409 and/or Directive
2008/50) to a development consent for a project where the need for environmental impact assessment under Directive
2011/92 was rejected at preliminary examination stage under national law corresponding to Article 4(3) of Directive
2011/92 (insofar as it provides that Member States may set thresholds or criteria to determine when projects need not
undergo either the determination under Articles 4(4) and (5), or an environmental impact assessment) and where the need
for appropriate assessment under Directive 92/43 was screened out, of precluding a Member State from excluding by its
domestic law the possibility of extension of time to bring the challenge in circumstances where the applicant fails to show
that they could not have brought the proceedings prior to the expiry of the limitation period even in the event that the
national authorities fail to notify a participant in the process of a decision within the period specified in domestic law in
respect of any channel of notification so specified?

68. The second named amicus curiae's proposed answer is yes. The requirement for an effective remedy under Article 47
and a fair procedure under Article 9(4) of the Aarhus Convention read with Article 47 of the Charter is not satisfied where
the time limit may only be extended where the applicant can show that they could not have brought the proceedings prior
to the expiry of the limitation period, even where the national authorities themselves had failed to fulfil their obligations to
notify to applicants of the decision within the period specified in national law. Where national law provides a certain
period of time in which to apply for judicial review, provision must be made to compensate for late notification by

extending the time limit so that the applicants are not prejudiced with a shorter period than they would otherwise have,
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regardless of whether it would in principle have been possible for the applicants to issue proceedings within a truncated
period caused by late notification.

69. The referring court's proposed answer is Yes. The principle of effectiveness requires that a court of a Member State
should have discretion to extend time to compensate for a breach of domestic law in notifying a decision of EU law
relevance, even if an applicant was thereby merely prejudiced through having less time, rather than having been unable to
bring the action, i.e., that the applicant could not satisfy the test that the failure to bring the action within time was outside
the applicant's control. Insofar as the State respondents' submission portrays the power to extend time as broad and
flexible, the limits of this are now acknowledged in their supplementary submission: "the discretion conferred on the Court
by section 50(8) is constrained by the second criterion and an applicant seeking an extension of time must also
demonstrate that the circumstances were outside their control". Insofar as the State respondents now accept that, in the
case of an application for extension of time due to delay in notification by a public authority, "the delay in notification by
the public authority would have to be weighed up against the [other relevant] factors ... so as to enable the Court to form
the view as to whether the delay in notification was the causative factor in the failure to bring proceeding within time",
that is a valid observation at a general level, although it is not relevant because it does not engage with the facts of the
present case, in which the failure to bring proceedings in time was only contributed to, and then only slightly, by the delay
in notification. That failure was not caused by the delay. The State respondents' supplementary submission in effect
withdraws their previous suggestion that it would be enough that an applicant would be prejudiced (that interpretation
was not tenable as it is contra legem). Insofar as the State now argues that "the time limit rules in both Order 84 and
section 50 of the 2000 Act have been interpreted in a flexible way so as to conform with EU law and ensure that a person
who wishes to challenge a decision obtains the full benefit of the limitation period from when they become aware of a
decision, and could not otherwise have been aware", that is only correct if the applicant becomes aware of the decision
after it is too late to bring proceedings within the period. The State submission does not take into account the distinction

referred to in paragraph 13 above. If the date of knowledge arises within the statutory period leaving enough time to bring
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the proceedings then an applicant does not get the full benefit of the period, but only the balance of the period. The
State's observation is only valid where the date of knowledge arises after it is too late to act within the statutory period -
but that is irrelevant to the present case where the applicants did have time to so act. In short, the caselaw does illustrate
flexibility but only within the statutory criteria, and primarily only as regards the question of "good and sufficient reason"
for the extension (section 50(8)(a) of the 2000 Act). The prior requirement that the reason for the failure to bring the
proceedings prior to the expiry of the deadline was outside the applicant's control is neither broad nor flexible, and any
interpretation to give it such a broad meaning would be contra legem. In terms of the facts of the present case, the
primary reason for the applicants' failure to act within time was their misunderstanding of the law, which was not a factor
beyond their control. But they were nonetheless prejudiced by not having had more time within which to act. An
interpretation that reads "outside the control of the applicant" as meaning "within the control of the applicant, but made
slightly more difficult" is not reasonably foreseeable by actors in the process including third-party developers prejudiced by
an extension of time, such as the notice parties, here, and hence is not compatible with the principle of legal certainty.

Give full English
l:ranslation of all
he paragraphs

where the Court
uses the Charter

Original in English.

Did the Court use
[the Charter to
(tick one or more

Xgive direct access to an The Court used the Charter in referring a question to the CJEU in determining if
individual right applicants right to an effective remedy and a fair trial was met in relation to Article 41
and Article 47.
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boxes AND
provide
explanation):

Xcheck legality of national law

The Court used the Charter to determine whether the effect of procedural national law is
compatible with EU environmental law and fundamental rights.

Xinterpret national law

The Court is determining whether the Charter can be used to interpret and ensure
effective remedy and a fair trial to the applicants.

Xcheck legality of EU law

The Court is using the Charter to ascertain whether the statutory body was acting in line
with EU fundamental rights and EU environmental law.

Clinterpret EU law

Was the Charter
already referred

o by the parties
(including third
parties where
applicable) or was|
it the Court that
used the Charter

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.
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ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

[JRights and principles as
contained in the national
constitution

X (Unwritten) general principles of
EU law

Articles 6 and/or 11 of Directive 2011/92 read in the light of the general EU law
principle of legal certainty

[JThe European Convention on
Human Rights

X Other Council of Europe
conventions?

Articles 6 and/or 9 the Aarhus Convention

LlInternational law (UN
conventions, etc.)?

[JEuropean Court of Justice
decisions?
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[INo, the Charter was used alone.

The relevance of a) the relevance of the Charter for the concrete case can be considered as:
l:he decision and
he Charter: [low
overall )
Medium
assessment
providing a [IHigh

condensed legal
analysis of the The relevance of the Charter’s role in this case has medium stakes, as the Court referred the questions to the CJEU for
case preliminary hearing, this indicates the Court role in recognising the Charter authority within fundamental rights. The Court

also coincided that the Charter established legal certainty and the principle of effectiveness which is necessary for an
effective remedy and a fair trial.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

[ILow
XIMedium

LIHigh
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By invoking Articles 41 and 47 to challenge procedural rules governing environmental judicial review, the High Court
reframes notification requirements and limitation periods as fundamental rights issues rather than simply procedural
domestic rules. The court demonstrates a willingness to move toward concrete procedural enforcement. This establishes
the Charter as an active constraint on legislative design of access-to-justice mechanisms, reshaping how lIrish courts

scrutinize procedural barriers to environmental litigation.
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Table 2 — Decision 21 March 2025, High Court of Ireland

Deciding body (in
original language)

High Court of Ireland

Deciding body (in
English)

High Court of Ireland

Case number
(also European
Case Law
Identifier ECLL;
where applicable)

[2025] IEHC 160

Parties

Raidid Teilifis Eireann v The Commissioner for Environmental Information

Decision date

21 March 2025

Web link to the
decision (if
available)

https://www.bailii.org/cgi-bin/format.cgi?doc=/ie/cases/IEHC/2025/2025 IEHC 160.html
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Which were the
Charter

Article 47

situating the
ffundamental
rights dimension

provisions

referred to in the

case?

Key facts of the [On 19 July 2021, Ken Foxe of Right to Know CLG submitted an access to information request to RTE seeking three

case also categories of information, including the number of representations RTE received regarding its climate change coverage in

2020 and 2021. The court accepted that Mr. Foxe's request was not intended to interfere with journalistic freedom. In
response to the request, RTE searched two general contact email accounts using the term "climate change," which
returned 614 emails. The court accepted RTE's evidence that it does not maintain a standalone record of the number of
climate change representations received and that creating such a record would require extensive work, though whether
this constitutes a disproportionate burden remains a matter for evaluative judgment.

On 17 August 2021, RTE issued its initial decision, authored by Mr. Dowling, stating that no documents existed for the first
two categories of the request. For the third category, RTE released certain documents but explicitly noted this was done on
a pragmatic basis and not pursuant to any legal obligation, emphasizing that the release did not create precedent and
reserving all rights regarding the application of the 2007 regulations. Mr. Foxe subsequently requested an internal review
of RTE's decision. The matter then proceeded to court, which referred questions to the CJIEU for a preliminary ruling, with
the third question specifically concerning whether Article 47 of the Charter (right to an effective remedy) can be invoked to
ensure access to information procedures are timely and expeditious without delay.
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The key legal
question raised
by the Court

The High Court considered three legal questions to ascertain for the first-instance court to apply the appeal. The three legal
questions are:

1. Isthe RTE considered a public authority in relation to all its functions particularly, broadcasting, right to free
expression and journalism within the remits of EU law.

2. Whether EU law enables that public bodies to produce material form (extensive) access to information when
requested

3. Whether the national courts should align with EU law and Article 47 of the Charter to ensure access to information

is provided in an expeditious and timely manner.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The High Court referred the three questions to the CJEU for a preliminary ruling to clarify the above questions.

Give full text of
all the paragraphs
where the Court
uses the Charter

79. The third question is:

Does Article 6(1) and/or (2) of Directive 2003/4 and/or Article 9(1) and/or (4) of the Aarhus Convention and/or Article 47 of
the EU Charter of Fundamental Rights insofar as the foregoing relate to the requirement that remedies be timely and/or
expeditious and/or effective have the effect that a court acting under Article 6(2) of Directive 2003/4 and/or Article 9(1)

and/or (4) of the Aarhus Convention and/or Article 47 of the EU Charter of Fundamental Rights is entitled or required to
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in original
language

interpret national law to the maximum extent possible (and/or to disapply any national rule of procedure that would
preclude such a course of action) so as to enable the court to make a final decision on the request to which the review
procedure or judicial procedure relates, including by coming to findings of fact and evaluative judgements after making a
full and ex nunc examination of all the relevant elements of fact and law submitted by the parties, in circumstances where
remittal of the matter to the public body or to a subordinate review body for further fact-finding or evaluative judgements
or a fresh decision would be likely in the view of the court to occasion further delay which could jeopardise the timely
and/or expeditious finalisation of the outcome of the request for information?

83. The State's proposed answer is that the requirement that remedies be timely and/or expeditious, whether pursuant
to Article 6(1) and/or Article 6(2) of Directive 2003/4; Article 9(1) and/or Article 9(4) of the Aarhus Convention;

and/or Article 47 of the EU Charter of Fundamental Rights, does not have the effect that a national review body and/or a
court acting under Article 6(2) of Directive 2003/4; Article 9(1) and/or Article 9(4) of the Aarhus Convention; and/or Article
47 of the EU Charter of Fundamental Rights is entitled or required to interpret national law such as to enable it to make a
final decision on the request to which the review procedure or judicial procedure as the case may be relates; and that this
is so even in circumstances where remittal of the matter for either further fact-finding or a fresh decision is likely to result
in additional time being expended consequent on the remittal. For the avoidance of doubt, the State parties do not accept
that additional time being expended consequent on an application pursuant to Directive 2003/4 being remitted would or
would be likely to contravene EU law whether in the manner posited in the question, i.e. by failing to ensure an outcome
to the request for information in a manner that is timely and/or expeditious, or at all.

34, The referring court's proposed answer is Yes. It is inherent in the very nature of a right to access to information
that it must be effective in an expeditious manner, because information quickly becomes out-of-date and is significantly
more meaningful to a requester and to the public generally when it is current. A laborious procedure where all factual

findings and evaluative judgements can only be made at first instance, and then appealed, so that remittal following legal
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clarifications is inevitable, would create a significant prospect of a breach of the requirement of expedition, which would
be for the national court to determine on specific facts. If the national court (or indeed, logically, a review body) were to
come to the view that a remittal for further fact-finding or evaluation would cause delay in breach of this provision, then
the court should be entitled to find the facts itself and/or make evaluative judgements, after making a full and ex

nunc examination of all the relevant elements of fact and law submitted by the parties, even if (as here) a national rule of
procedure would preclude it from doing so (the rule being the judgment of the Supreme Court in Raheenleagh, already
referred to). Such an answer would be a further example of the broader principle that a court can determine a matter
itself if remittal would give rise to a breach of EU law, for example due to a previous failure to implement the court's
judgment following a previous remittal: judgment of 29 July 2019, Alekszij Torubarov v Bevdndorldsi és Menekdiltiigyi
Hivatal, C-556/17, ECLI:EU:C:2019:62 (Grand Chamber). That case illustrates the broader principle but does not exhaust
it. The commissioner's complaint that the court deciding the matter could give rise to possible appeal is illusory because

such appeal can happen anyway, with the ultimate outcome being remittal to the commissioner for the process to begin
again, rather than resulting in a final order.

Give full English

I:ranslation of all
he paragraphs

where the Court
uses the Charter

Original in English

Did the Court use
[the Charter to

[give direct access to an
individual right
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https://www.bailii.org/eu/cases/EUECJ/2019/C68917_O.html

(tick one or more
boxes AND
provide
explanation):

X check legality of national law [The Courts is using the Charter by invoking Article 47 to ascertain the implications of the
extents of national law in an access to information which would not lead to a prolonged
delay but a timely and expeditious outcome.

[interpret national law

Xcheck legality of EU law The Court is using the Chater to determine the access to information for the notice party
and the outcome that national courts play in demonstrating access to information is
timely and effective which will result in a fair process.

[interpret EU law

Was the Charter
already referred
[to by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.
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Was the Charter |[[IRights and principles as
referred to contained in the national
[together with constitution
constitutional,

European, or [J(Unwritten) general principles of

international EU law
sources? Tick one

or more boxes as [JThe European Convention on

apprapriate. Human Rights

XOther Council of Europe Aarhus Convention Article 9

conventions?

LlInternational law (UN

conventions, etc.)?

[JEuropean Court of Justice
decisions?

[INo, the Charter was used alone.
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The relevance of a) the relevance of the Charter for the concrete case can be considered as:

l:he decision and
he Charter: Low
overall

CLIMedium
assessment
providing a [IHigh

condensed legal
analysis of the  [Article 47 of the Charter was not determinative of the case as a whole. Its relevance arose only in relation to a limited
case element concerning access to a timely and effective remedy. Of the three questions referred to the CJEU, only the third
engages Article 47, and then solely in the context of its possible bearing on the fairness of the outcome.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

X Low
CIMedium
[JHigh

This cannot be determined at the moment, since the Court referred questions to the CJEU and that decision is not yet
finalised.
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