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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

Issues relating to non-application of the Charter:

The International Commission of Jurists (ICJ), the AIRE Centre, the European Council on
Refugees and Exiles (ECRE), the Dutch Council for Refugees, Trans Europe and Central
Asia and the European Region of the International Lesbian, Gay, Bisexual, Trans and
Intersex Association (ILGA-Europe) submitted joint written observations in the
European Court of Human Rights (ECtHR), M.S. v. Malta, No. 30737/24currently still
pending. The case concerns a Bangladeshi asylum-seeker claiming to be at risk of ill-
treatment if returned to Bangladesh due to their Sexual Orientation, Gender Identity,
Gender Expression and Sex Characteristics Unit (SOGIGESC) claim. The applicant claims
that besides a risk of ill-treatment if returned, that the International Protection
Appeals Tribunal (IPAT) and the Immigration Appeals Tribunal (IAB) were not
independent and impartial, and did not provide an independent assessment of their
claims nor could provide an effective remedy against arbitrary detention. The joint
interveners maintain that Malta must act in accordance with European Union law, in
particular those arising from the EU Charter of Fundamental rights, in particular
Articles 1, 4, 6, 18, 19 and 47 and of the various instructions in the Unions asylum
aquis®. Furthermore, the intervenors made reference to recent judgments of the
ECtHR wherein the Court found Malta breached Article 3 in A.B. and Y.W v Malta, No.
2559/23, Articles 3, 5(1) and 13 in A.D. v. Malta, No. 12427/22 and J.B. and others v.
Malta, No. 1766/23. The Asylum Information Database (AIDA) Malta Country Report
2025 also makes reference to a breach of Charter rights in relation to the lack of
independence and impartiality of both the International Protection Appeals Tribunal

L European Court of Human Rights (ECtHR), M.S. v Malta, No. 30737/24.

2 International Commission of Jurists, Written Submissions on behalf of the intervenor The AIRE Centre,

the Dutch Council for Refugees, the European Council on Refugees and Exiles, the International
Commission of Jurists, ILGA-Europe, Trans Europe and Central Asia in ECtHR, M.S. v. Malta, No.
30737/24, July 2025.



https://hudoc.echr.coe.int/eng#{%22appno%22:[%2230737/24%22]}
https://www.icj.org/wp-content/uploads/2025/07/MS-v-Malta-Final-ECRE-DCR-AIRE-ICJ-TGEU-ILGA.pdf

(IPAT) and the Immigration Appeals Tribunal (IAB)3, as does the European Commission
its 2025 Country Chapter on the rule of law situation in Malta®.

In June 2025 the European Commission opened infringement proceedings against
Malta® by sending a letter of formal notice for failing to comply with its obligations
under the Regulation 1215/2012 on jurisdiction and the recognition and enforcement
of judgments® in the gambling sector. The Commission held that Malta failed to comply
with Regulation 1215/2012 by imposing on its courts an obligation to systematically
refuse, on grounds of national public policy, the recognition and enforcement of
judgments issued by courts of other EU Member States against Maltese-licensed
gaming companies. This infringement stems from an amendment’ to the Maltese
Gaming Act® that was passed in 2023 which explicitly states that Maltese court shall
refuse recognition and, or enforcement in Malta of any foreign judgment or decision
given upon an action against a Maltese-licenced company relating to the provision of a
gaming service, or against a player. Additionally, the same amendment discourages
foreign litigants from pursuing legal action in Maltese courts against Maltese-licensed
gaming companies, despite EU rules designating such courts as the appropriate forum
based on the defendant's domicile. These amendments had the effect of shielding
Maltese-licenced gaming companies from having to pay out millions in successful legal
claims handed down by foreign judgements®. The Commission held that the Maltese
amendment, besides undermines the principle of mutual trust in the administration of
justice, also violates the prohibition on reviewing judgments from other Member
States on their substance. Lawyers of litigants in other Member States have
complained to the European Commission that Maltese legislation fails to protect the
fundamental rights of EU citizens as it had the potential to go against European Union
rule of law principles and specifically the independence of the Maltese courts as
required under in order to be guaranteed an effective remedy under Article 47 of the

3 aditus foundation, Asylum Information Database (AIDA) - Malta Country Report 2025, Brussels,

European Council on Refugees and Exiles, August 2025, page 44.
4 European Commission (2025), 2025 Rule of Law Report Country Chapter on the rule of law situation in
Malta, SWD(2025) 918 final, Brussels, 8 July 2025, pagesl, 4.
5 European Commission, June Infringements package: key decisions, last accessed on 16 October 2025.
6 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on

jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
(recast), 0J 2012 L 351.
7 Malta, Act No.XXI of 2023 Gaming (Amendment) Act, 16 June 2023.

8 Malta, Gaming Act, CAP. 583 of the laws of Malta.
9 EUobserver, Malta's little-known law letting global gambling giants off the hook, 6 March 2025.
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https://asylumineurope.org/wp-content/uploads/2025/08/AIDA-MT_2024-Update.pdf
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://ec.europa.eu/commission/presscorner/detail/en/inf_25_1241
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R1215
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R1215
https://parlament.mt/media/122833/act-xxi-gaming-amendment-act.pdf
https://legislation.mt/eli/cap/583/eng/pdf
https://euobserver.com/health-and-society/arcc32ff89

Charter 0. In particular, paragraph 38 of Regulation 1215/2012 states that the
Regulation respects fundamental rights and observes the principles recognised in the
Charter of Fundamental Rights of the European Union, in particular the right to an
effective remedy and to a fair trial guaranteed in Article 47 of the Charter!™.

1.2. Context and trends

The Charter of Fundamental Rights forms part of Maltese law through the European
Union Act!? and is applicable when Malta is implementing European Union law. It is
specifically mentioned in a handful of acts and subsidiary legislation that implement
specific European Union legislation®3. A recent amendment!* of the procedural rules
regulating proceedings®® applicable to court applications alleging breaches of the
Charter of Fundamental Rights brought such in line with those regulating proceedings
relating to breaches of the European Convention of Human Rights (ECHR). These rules
now specifically include references to the Charter and allow for Charter proceedings to
be filed by simple application and not by sworn application. This change makes it
easier and cheaper to access the courts for breaches of Charter rights. In past cases,
the Maltese courts have held that in cases where a plaintiff declares a breach of the
ECHR and the Charter then either two separate proceedings should be instituted or
one proceeding for both by sworn application. Arguments put forward relating to the
primacy of EU law, including the Charter, and the principal of equivalence requiring no
less favourable conditions applying to actions relating to EU law to those of similar

10 Malta Business Weekly, German Federal Government to ‘monitor’ developments of Maltese Gaming

Bill, 24 May 2023; Malta Independent, Austrian, German lawyers write to European Commission

over proposed changes to Malta’s gaming laws, 8 May 2023.

11 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
(recast), 0J 2012 L 351.

12 Malta, European Union Act, CAP 460 of the Laws of Malta.

13 Malta, The Financial Institutions Act, CAP 376 of the Laws of Malta; Malta, Trade Secrets Act (CAP 589)
of the Laws of Malta; Malta, European Investigation Order Regulation, S.L. 9.25; Malta, Credit

Institutions and Financial Institutions (Payment Accounts) Regulations; Malta, Measures for a High

Common Level of Cybersecurity across the European Union (Malta) Order, S.L. 460.41 and Malta,

Electronic Communications Networks and Services (General) Regulations, S.L. 399.48.

14 Malta, Court Practice and Procedure and Good Order (Amendment) Rules, 2025, Legal Notice 238 of
2025.

15 Malta, Court Practice and Procedure and Good Order Rules, S.L.12.09.
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https://maltabusinessweekly.com/german-federal-government-to-monitor-developments-of-maltese-gaming-bill/22904/
https://maltabusinessweekly.com/german-federal-government-to-monitor-developments-of-maltese-gaming-bill/22904/
https://www.independent.com.mt/articles/2023-05-08/local-news/Austrian-German-lawyers-write-to-European-Commission-over-proposed-changes-to-Malta-s-gaming-laws-6736251708
https://www.independent.com.mt/articles/2023-05-08/local-news/Austrian-German-lawyers-write-to-European-Commission-over-proposed-changes-to-Malta-s-gaming-laws-6736251708
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R1215
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R1215
https://legislation.mt/eli/cap/460/eng/pdf
https://legislation.mt/eli/ln/2016/411/mlt/pdf
https://legislation.mt/eli/cap/589/eng
https://legislation.mt/eli/sl/9.25/eng
https://legislation.mt/eli/sl/376.8/eng
https://legislation.mt/eli/sl/376.8/eng
https://legislation.mt/eli/sl/460.41/eng
https://legislation.mt/eli/sl/460.41/eng
https://legislation.mt/eli/sl/399.48/eng
https://legislation.mt/eli/ln/2025/238/eng
https://legislation.mt/eli/sl/12.9/eng

actions of a domestic nature had not been successful'®. Furthermore, these new
amendments allow for the expedited hearing of cases and the shortening of time
frames in cases of urgency in proceedings that involve breaches of the Charter, in
addition to those involving the ECHRY.

In March 2025, the Maltese Prime Minister Robert Abela addressed the European
Union Council of Ministers and stated that there are international obligations that all
Member States have that are being abused by human smugglers and migrants
themselves. In particular, the Prime Minister referred to failed asylum-seekers using
“loopholes” that come from the restrictive interpretation of the European Convention
on Human Rights and other international conventions to thwart removal and returns
to their country of origin. He continued by stating that all the members of a group of
Member States, which included Italy, Denmark, the Netherlands, Finland, Czechia,
Latvia, Cyprus, Greece, Belgium and Austria, were in agreement that such Convention
needs to be reformed in relation to irregular migration. Abela concluded by stating
that since Malta would hold the Presidency of the Council of Europe from May of 2025,
with the support of the majority of European countries and the European Commission,
it could facilitate discussions on reform?®, These statements were met with shock with
civil society reacting strongly to the statement®®, which came after a raft of judgments
finding Malta’s migration policies breach fundamental rights?°. The reform of the
Convention did not make it to the Malta agenda of its Council of Europe Presidency?!
and just a few months later during a Council of Europe Parliamentary Assembly, Prime
Minister Abela marked Malta’s 60t" anniversary as a member state by reaffirmed the
importance of the European Convention on Human Rights, describing it as “more than
a legal instrument - it is the shared foundation of democratic life in Europe.”
Furthermore, he noted that the judgments of the ECtHR help translate fundamental

16 Malta, Civil Court First Hall (Constitutional Jurisdiction), Yapi Jean Noel Ambeau et. vs lI-Prim Ministru
ta’ Malta et., 645/21TA, 10 April 2025.

7 Malta, Regulation 4 of the Court Practice and Procedure and Good Order Rules, S.L.12.09.

18 Malta, Parliament of Malta, Stgarrija Ministerjali tal-Prim Ministru Robert Abela b’rabta mal-Kunsill
Ewropew tal-20 ta’ Marzu 2025, press release, 20 March 2025.

1% Times of Malta, ‘Shocking ignorance’: Abela slammed for comments on human rights, 25 March 2025.

20 Interim measure in ECtHR M.S. v Malta, No. 30737/24, 19 March 2025; ECtHR, A.B and Y.W. v Malta,
No. 2559/23, 4 February 2025; ECtHR, J.B. v Malta, No. 1766/23, 22 October 2024; ECtHR, A.D. v
Malta, No. 12427/22, 17 October 2023; ECtHR, S.H. v Malta, No. 37241/2, 20 December 2022.

21 Malta, Department of Information, Press Release by the Office of the Deputy Prime Minister nd

Ministry for Foreign Affairs and Tourism Malta takes on the Presidency of the Council of Europe,
PR250808en,press release, 14 May 2025.



https://ecourts.gov.mt/onlineservices/Judgements/Details?JudgementId=0&CaseJudgementId=152746
https://ecourts.gov.mt/onlineservices/Judgements/Details?JudgementId=0&CaseJudgementId=152746
https://legislation.mt/eli/sl/12.9/eng
https://parlament.mt/media/133200/s-325-stqarrija-ministerjali-pm-kunsill-ewropew.pdf
https://parlament.mt/media/133200/s-325-stqarrija-ministerjali-pm-kunsill-ewropew.pdf
https://timesofmalta.com/article/shocking-ignorance-abela-slammed-comments-human-rights.1107101
https://hudoc.echr.coe.int/?i=001-242805
https://hudoc.echr.coe.int/?i=001-241572
https://hudoc.echr.coe.int/eng?i=001-237438
https://hudoc.echr.coe.int/?i=001-228153
https://hudoc.echr.coe.int/?i=001-228153
https://hudoc.echr.coe.int/?i=001-221838
https://www.gov.mt/en/Government/DOI/Press%20Releases/Pages/2025/05/14/PR250808en.aspx
https://www.gov.mt/en/Government/DOI/Press%20Releases/Pages/2025/05/14/PR250808en.aspx

principles into practice and set clear limits on the exercise of power??. However, on 10
December 2025 Malta, together with another 26 Council of Europe states, signed a
Joint Statement which called for changes to the European Convention of Human Rights
in order to protect their “populations’ human rights and fundamental freedoms,
including the right to live in peace, freedom and security” by restricting the rights
afforded to migrants residing in Council of Europe member states?3. This was
denounced by 25 Maltese civil society organisations that consider that the proposed
changes would result in a dramatic lowering of human rights standards in over forty
States across Europe?”.

Liberties reports systematic human rights violations and protection failures in relation
to Malta’s treatment of vulnerable children, in particular to those detained in
immigration detention centres?®. The Committee for the Prevention of Torture and
Inhuman or Degrading Treatement or Punishment, after its 6™ periodic visit, reported
that although the conditions in immigration detention improved since its last visit, the
regime remains punitive and carceral with limited access to outdoor areas and poor
conditions. It noted that minors waiting for age assessments are kept in conditions that
are unsuited to their needs and in a structure which is particularly inappropriate?®. The
conditions of the state prisons were also found to be poor and overcrowded with
minimal access to outdoor space and purposeful activity.

The hardline approach to migration is also reflected in Malta’s policy of
unresponsiveness, failure to act and lack of transparency in relation to its Search and
Rescue operations?’. On the 4 March 2025 the UN Human Rights Committee ordered
Malta to urgently coordinate a SAR operation and ensure the disembarkation in a

22 Council of Europe Newsroom, Prime Minister Robert Abela: Council of Europe is a guiding compass, 25
June 2025.

2 United Kingdom, Ministry of Justice, Joint Statement to the Conference of Ministers of Justice of the

Council of Europe, A joint statement delivered to today's meeting of the Justice Ministers of the

Council of Europe (Wednesday 10 December), signed by 27 countries including the UK, 10
December 2025.

24 Civil Society reaction to the ‘Joint Statement to the Conference of Ministers of Justice of the Council of

Europe’, 15 December 2025.
25 Civil Liberties Union for Europe, Liberties Rule of Law Report 2025 — Malta, 2025, page 27.

26 Council of Europe, Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (2025), Report to the Maltese Government on the visit to Malta carried out by the CPT
from 26 September to 5 October 2023, CPT/Inf (2025) 20, Strasbourg, Council of Europe, 10 July
2025, page 6.

27 aditus foundation, Asylum Information Database (AIDA) - Malta Country Report 2025, Brussels,

European Council on Refugees and Exiles, August 2025, page 30.
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https://www.coe.int/en/web/portal/-/prime-minister-robert-abela-council-of-europe-is-a-guiding-compass
https://www.gov.uk/government/news/joint-statement-to-the-conference-of-ministers-of-justice-of-the-council-of-europe
https://www.gov.uk/government/news/joint-statement-to-the-conference-of-ministers-of-justice-of-the-council-of-europe
https://aditus.org.mt/maltas-shameful-human-rights-day-statement-must-be-withdrawn/
https://aditus.org.mt/maltas-shameful-human-rights-day-statement-must-be-withdrawn/
https://www.liberties.eu/f/higf94
https://rm.coe.int/1680b6a535
https://rm.coe.int/1680b6a535
https://asylumineurope.org/wp-content/uploads/2025/08/AIDA-MT_2024-Update.pdf
https://asylumineurope.org/wp-content/uploads/2025/08/AIDA-MT_2024-Update.pdf
https://asylumineurope.org/wp-content/uploads/2025/08/AIDA-MT_2024-Update.pdf

place of safety for a number of individuals in distress at sea®®. Similarly, on the 3
September 2025, the UN Human Rights Committee again ruled that Malta and Italy
have the legal responsibility and duty to coordinate Search and Rescue operations and
disembarkation in a place of safety?®.

Malta remains without an independent national human rights institution (NHRI) in line
with the UN Paris Principles, in spite of repeated recommendations to do so by the
European Commission Annual Rule of Law reports® to do so. The Maltese government
had launched a human rights reform, which included the consolidation of equality laws
and the setting up of a proper NHRI in 2014 and to date there has been no progress3..

The context in which civil society organisations (CSOs) and human rights defenders
(HRDs) remains strained and actors in the field have reported being targets of verbal
attacks, threats and intimidation. The work of CSOs and HRDs is often portrayed
negatively and is subject to smear campaigns by political figures and other persons in
authority3?. However, the ODIHR noted that some steps have been taken by Malta to
protect human rights defenders and journalists, whilst also noting that there are
serious concerns of the lack of implementation of the recommendations from the
Inquiry on the murder of Daphne Caruana Galizia3. On the 8™ anniversary of Daphne
Caruana Galizia’s assassination, an official employed in the Office of the Prime Minister
discarded tributes left on her memorial by activists, family members and various
embassies3*. After shocked reactions by the public, the Office of the Prime Minister
stated that the employee acted in his personal capacity but that he had the right to

28 UpRights, United Nations Human Rights Committee requests Malta to rescue people from distress at
sea, 5 March 2025.

2% Seawatch, UN Human Rights Committee rules against Malta’s and Italy’s non-assistance, 8 September
2025.

30 European Commission (2025), 2025 Rule of Law Report Country Chapter on the rule of law situation in
Malta, SWD(2025) 918 final, Brussels, 8 July 2025,

31 |bid., aditus foundation, 2025 Rule of Law Submission Malta, January 2025; European Network of

National Human Rights Institutions, NHRIs reveal key developments and challenges impacting rule

of law across the European Union, 13 May 2025; Malta, Office of the Ombudsman, The Proposal:

The Office of the Parliamentary Ombudsman as the National Human Rights Institution for Malta, 1
February 2025.

32 Organization for Security and Co-operation in Europe, OSCE Office for Democratic Institutions and
Human Rights (2025), The Situation of Human Rights Defenders in Malta: Good Practices and

Protection Gaps, 2 September 2025.

33 Ibid.,also noted in European Commission (2025), 2025 Rule of Law Report Country Chapter on the rule
of law situation in Malta, SWD(2025) 918 final, Brussels, 8 July 2025.

34 Times of Malta, Watch: Neville Gafa filmed clearing Daphne memorial as embassies condemn move,
17 October 2025.



https://www.uprights.org/2025/03/05/united-nations-human-rights-committee-requests-malta-to-rescue-people-from-distress-at-sea/
https://www.uprights.org/2025/03/05/united-nations-human-rights-committee-requests-malta-to-rescue-people-from-distress-at-sea/
https://sea-watch.org/en/un-human-rights-committee-rules-against-maltas-and-italys-non-assistance/
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://aditus.org.mt/Publications/2025ruleoflawsubmission.pdf
https://ennhri.org/news-and-blog/nhris-reveal-key-developments-and-challenges-impacting-rule-of-law-across-the-european-union/
https://ennhri.org/news-and-blog/nhris-reveal-key-developments-and-challenges-impacting-rule-of-law-across-the-european-union/
https://www.ombudsman.org.mt/news-and-events/the-proposal-the-office-of-the-parliamentary-ombudsman-as-the-national-human-rights-institution-for-malta/
https://www.ombudsman.org.mt/news-and-events/the-proposal-the-office-of-the-parliamentary-ombudsman-as-the-national-human-rights-institution-for-malta/
https://www.osce.org/odihr/596929
https://www.osce.org/odihr/596929
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://timesofmalta.com/article/watch-neville-gafa-filmed-clearing-daphne-embassies-condemn-move.1118058

freedom of expression3>. This is not the first time the clearing of the memorial was
subject of controversy and in 2020, the Constitutional Court found that continued
cleaning of the memorial site by state entities breach the right to freedom of
expression of civil society activists3®. Like every year no government representative
attended any of the memorial services, meetings or events.

The effects of the significant weakening on the rule of law in Malta continue to be felt.
The country faces undue court delays, difficulty of the media to work effectively and
high levels of corruption and clientelism?3’.

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent
use of the Charter by legal
practitioners inside and outside the
public administration and the judiciary

The lack of a NHRI established in accordance with the Paris Principles in a key barrier in
the efficient and frequent use of the Charter in Malta3®. The current National
Commission for the Promotion of Equality is tasked with monitoring the
implementation of the European Union aquis on anti-discrimination3®, whilst the
Human Rights Directorate (HRD) is an entity that falls within the Office of the Prime
Minister and has as its remit the implementation of national priorities on civil liberties
and does limited work on the Charter®. The HRD has the mandate to advise the

35 MaltaToday, Office of the Prime Minister: Neville Gafa acting in personal capacity, but we don’t mind,
17 October 2025.

36 Times of Malta, Manuel Delia wins case against government over Caruana Galizia memorial, January
2020; Delia Emanuel vs L-Onorevoli Ministru tal-Gustizzja Kultura u Gvern Lokali Et, 30/01/2020.

37 Lobina B., Institute for European Studies (2024), Malta’s Rule of Law in Crisis: Perspectives from a

captured Member State, 20 Years of EU Membership paper Series, Malta, University of Malta. See

also European Commission (2025), 2025 Rule of Law Report Country Chapter on the rule of law
situation in Malta, SWD(2025) 918 final, Brussels, 8 July 2025.

38 3ditus foundation, 2025 Rule of Law Submission Malta, January 2025, page 19; European Network of

National Human Rights Institutions, NHRIs reveal key developments and challenges impacting rule

of law across the European Union, 13 May 2025.

39 Malta, National Commission for the Promotion of Equality, About Us, website.

40 Malta, Human Rights Directorate, Charter Introduction, website.
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https://www.maltatoday.com.mt/news/national/137628/foreign_embassies_condemn_neville_gafas_removal_of_flowers_from_caruana_galizia_memorial1
https://timesofmalta.com/article/manuel-delia-wins-case-against-government-over-caruana-galizia.767224
https://ecourts.gov.mt/onlineservices/Judgements/Details?JudgementId=0&CaseJudgementId=120292
https://www.um.edu.mt/library/oar/bitstream/123456789/122016/1/BenedettaLobina.pdf
https://www.um.edu.mt/library/oar/bitstream/123456789/122016/1/BenedettaLobina.pdf
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://commission.europa.eu/document/download/82ce49b6-12b2-4440-bae9-18a3a929007c_en?filename=2025%20Rule%20of%20Law%20Report%20-%20Country%20Chapter%20Malta.pdf
https://aditus.org.mt/Publications/2025ruleoflawsubmission.pdf
https://ennhri.org/news-and-blog/nhris-reveal-key-developments-and-challenges-impacting-rule-of-law-across-the-european-union/
https://ennhri.org/news-and-blog/nhris-reveal-key-developments-and-challenges-impacting-rule-of-law-across-the-european-union/
https://ncpe.gov.mt/about-us/ncpe-remit/
https://humanrights.gov.mt/charter-introduction/

Maltese government on matters pertaining to human rights and can provides advice
related to the compatibility of laws, policies and actions of the government with the
Charter, including in the application of the Charter in EU funded projects The lack of
the NHRI can be seen as a barrier for both the promotion and awareness raising on
and the protector of the rights contained in the Charter.

There is no legal obligation to carry out impact assessments in relation to adherence to
the Charter during the legislative or policy making process*'. When bills and legal
notices are drafted a memorandum highlighting the impact assessment on the
effected sectors has to be prepared. However, there is no mention of what type of
scrutiny is adopted internally, whether the laws are checked vis-a-vis the Constitution,
the ECHR or the Charter of Fundamental Rights*2,

The Office of the Ombudsman had proposed in its 2024 Ombudsplan® to transpose
the right to good administration, as enshrined in Article 41 of the Charter, into the
Maltese Constitution. The Ombudsman recommended that there should be a
meaningful public debate on the inclusion of the right to good administration into the
in Maltese Constitution within a reasonable time. This proposal was reiterated in its
2025%* and again 2026 Ombudsplan®®. In May 2005, the Local Councils’ Association in
Malta, in collaboration with ALDA — the European Association for Local Democracy,
organised a training session focused on the EU Charter of Fundamental Rights*¢. The
training was aimed at deepening the understanding of elected local councillors,
regional managers, local council executive staff and social welfare employees that
work in regional hubs, in order to explore its relevance to local governance and discuss
how to better uphold fundamental rights in local communities. The training focused on
the contents of the Charter and its practical application in a local setting and the
discussion with participants was centred around anti-discrimination, migrant rights,
disability and the right to housing.

41 Malta, Standing Orders of the House of Representatives, S.L. Const.02.

42 Malta, Government of Malta, Ministry for Foreign and European Affairs, 2022 Rule of Law Report -

input from Member States — Malta, July 2022. Daphne Caruana Galizia Foundation & aditus

foundation, Joint submission to the Malta Rule of Law Report, 2023.

43 Malta, Office of the Ombudsman, Ombudsplan 2024, page 19.

44 Malta, Office of the Ombudsman, Ombudsplan 2025, page 17.

4> Malta, Office of the Ombudsman, Ombudsplan 2026, page 16.

46 Malta, Local Councils’ Association, Local Training on the EU Charter of Fundamental Rights, 30 May
2025.
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https://legislation.mt/eli/sl/const.2/eng
https://commission.europa.eu/document/download/ac509e5b-5890-47f9-a211-418c41c94190_en?filename=96_1_194743_input_mem_malta_en.pdf
https://commission.europa.eu/document/download/ac509e5b-5890-47f9-a211-418c41c94190_en?filename=96_1_194743_input_mem_malta_en.pdf
https://aditus.org.mt/Publications/2023ruleoflawreportsubmission.pdf
https://ombudsman.org.mt/media/f42mfqj5/ombudsplan-2024.pdf
https://ombudsman.org.mt/media/fxnkkhln/ombudsplan-2025-eng.pdf
https://ombudsman.org.mt/media/ihqkblle/ombudsplan-2026-en.pdf
https://www.lca.org.mt/event/local-training-on-the-eu-charter-of-fundamental-rights/

2. Use of the Charter in relation to
Funding

2.1. Number of complaints examined under
the EU Common Provisions Regulation
in 2025

There have been no complaints alleging violations of fundamental rights under the EU
Common Provisions Regulations.*’

2.2. Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

Although no complaints were lodged in 2025, the preventive monitoring mechanisms
remained fully operational. Under the 2021-2027 programming period, the managing
authorities implementing EU Funds in Malta have reinforced the horizontal enabling
condition on the Charter, incorporating arrangements consistent with the Common
Provisions Regulations requirement to establish mechanisms for compliance and
reporting*®.

The formal covenants of cooperation between the managing authorities, the Human
Rights Directorate and the Commission for the Rights of Persons with Disability (CRPD)
create a structured governance framework for safeguarding fundamental rights

“’Malta, Information provided by the Strategy & Implementation Division, Ministry for European Funds
and the Implementation of the Electoral Programme on the 29 October 2025.
48 Malta, Information provided by the Strategy & Implementation Division, Ministry for European Funds

and the Implementation of the Electoral Programme on the 29 October 2025
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throughout project design, selection, implementation, monitoring, reporting and
evaluation. Through these covenants and associated processes:

e Project-applicants are required to demonstrate how their proposals contribute
to principles such as equality, non-discrimination and accessibility from the
outset;

e Additional scoring is awarded during selection for projects that incorporate
proactive measures going beyond minimum legal requirements;

e The Human Rights Directorate and CRPD provide expert advice, guidance and
capacity-building (for example through information sessions) to assist project
promoters in integrating fundamental rights protections in all phases of
implementation; and

e The Monitoring Committees review progress on the horizontal enabling
condition, and flag potential risks of non-compliance for timely corrective
action®.

2.3. Example of promising practice in the
implementation of the Horizontal
Enabling Conditions relating to the
Charter in 2025

No promising practice identified.

4 Malta, Information provided by the Strategy & Implementation Division, Ministry for European Funds

and the Implementation of the Electoral Programme on the 29 October 2025
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3. Court decisions in 2025

Table 1 — Decision 19 September 2025, Court of Criminal Appeal (Qorti tal-Appell Kriminali)

Deciding body (in |Qorti tal-Appell Kriminali
original language)

Deciding body (in |[Court of Criminal Appeal
English)

Case number (also |Appell Nru: 712/2015/1; Appell Nru: 712/2015/2
European Case Law
Identifier ECLI, ECLI:MT:AKI:2025:155415

where applicable)

Parties II-Pulizija Vs Malcolm Zammit and Christopher Calleja
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

19 September 2025

Web link to the
decision (if
available)

https://ecourts.gov.mt/onlineservices/Judgements/Details?Judgementld=0&CaselJudgementld=155415

Which were the
Charter

Article 49(3), Article 52

situating the
[fundamental
rights dimension

provisions

referred to in the

case?

Key facts of the |[The case concerns an appeal filed by two defendants that challenged their previous conviction and fines imposed by the
case also Court of Magistrates (Criminal judicature) for evading excise duties and VAT. Whilst the Court of Appeal confirmed the

conviction, it questioned whether the prison sentence and the additional fines imposed by the first-instance court was
proportionate to the crime committed. The Court of Appeal referred the matter to the Civil Courts in their Constitutional
jurisdiction to determine whether the provisions imposing these penalties under three national laws, namely the Customs
Ordinance, the Excise Duty Act and the VAT Act, breached Article 49 and 52 of the Charter, together with Article 3 of the
ECHR, Article 1 of the First Protocol and Article 1 of the Fourth Protocol of the ECHR. The procedure is pending.
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https://ecourts.gov.mt/onlineservices/Judgements/Details?JudgementId=0&CaseJudgementId=155415

The key legal
question raised
by the Court

[The Court of Appeal held that as the matter related to proceedings connected with the evasion of excise duties and VAT, it
involved the implementation of European Union law. The Court proceeded to determine whether the punishment imposed
could have breached Article 49 and 52 of the Charter. In its initial assessment the Court considered that the punishment
imposed, which included imprisonment and exorbitant fines amounting to over 6million euros per defendant, was severe
although it was a punishment that was imposed by law and could not be derogated from. Finally, the Court of Appeal
considered that it did not have the competence to determine whether there was a breach of the Charter or the ECHR and
it referred the matter to the Civil Courts in their Constitutional jurisdiction.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The Court highlighted the application of the Charter in cases relating to the implementation of European Union Law in
criminal cases. It further highlighted the relationship between the Charter and the ECHR and their complementarity. Lastly,
it confirmed that it was not the correct forum to determine whether national laws breach the Charter and the ECHR and
that such matters, even those relating to the Charter, can be referred by the courts that do not have the competence to
the Civil Courts in their constitutional jurisdiction.

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

Illi, il-gravam rimanenti sottopost ghal gudizzju ta’ din il-Qorti huwa dwar il-piena erogata, fejn ghalkemm dan l-aggravju
huma mressaq biss mill-appellant Malcolm Zammit, bl-appellant Christopher Calleja ma jressaq ebda aggravju formali in
konnessjoni mal-piena u langas talba sussidjarja ghal varjazzjoni ta’l-istess, madanakollu jidher illi d-difiza kolleggjalment
ressget sottomissjonijiet marbuta mal-quantum tal-piena li jikkontendu hija mhux biss wahda ecéc¢essiva izda ukoll
sproporzjonata meta imgabbel mal-gravita’ tar-reati li dwarhom huma kienu misjuba hatja. llli I-Qorti ghaddiet biex
semghet sottomissjonijiet illi I-isproporzjonalita’ tal-piena mar-reat wassal sabiex b’hekk din il-piena mhux biss tmur kontra
il-Karta tad-Drittijiet Fondamentali, izda ukoll hija bi ksur tal-jeddijiet garantiti kemm fil-Kostituzzjoni kif ukoll fil-
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Konvenzjoni Ewropeja dwar id-Drittijiet tal-Bniedem. L-appellant Zammit jilmenta ukoll illi I-piena karcerarja effettiva ta’
tlett snin prigunerija kienet wahda ukoll e¢céessiva.

Illi I-kuncett ta’ proporzjonalita tal-piena jimxi id f'id mal-principji tal-gustizzja sabiex jintlahaq il-bilan¢ korrett bejn ir-
restrizzjoni ghal-liberta li jgib mieghu l|-att korrettiv u s-severita tal-att vjolattiv tal-ligi kommess, u ghalhekk ifisser illi I-
piena imposta fuq il-gudikabbli ghandha timxi id f'id mal-gravita’ tar-reat. Kemm id-dritt Ewropew kif ukoll dak li jitkellem
dwar il-jeddijiet fondamentali tal-bniedem, kemm nazzjonali kif ukoll Ewropew? u internazzjonali jfittxu biex iharsu dan il-
principju.

Illi dwar I-ilment imgangal mill-appellanti illi I-piena erogata mill-Ewwel Qorti hija vjolattiva ta’l-Artikolu 49(3) tal-Karta tad-
Drittijiet tal-Unjoni Ewropea jinghad illi kif diversi drabi ribadit mill-grati dan I-artikolu isib applikazzjoni biss meta I-ilment
ikun dirett lejn it-thaddim ta’ ligi tal-Unjoni.

Ghal dawn il-motivi il-Qorti tagta’ u tiddeciedi billi tichad parzjalment |-appell imressaq mill-appellanti Malcolm Zammit u
Christopher Calleja. Tghaddi ghalhekk biex tikkonferma s-sentenza appellata fil-parti fejn sabet lill-imsemmija appellanti
hatja tal-imputazzjonijiet migjuba fil-konfront taghhom, madanakollu fir-rigward tal-aggravji imgangla dwar il-piena, wara
li rat l-artikoli 46(3) tal-Kostituzzjoni ta’ Malta, kif ukoll I-artikolu 4(3) tal-Kapitolu 319 tal-Ligijiet ta’ Malta, tirreferi il-
vertenza kostituzzjonali lil Prim’Awla tal-Qorti Civili (sede kostituzzjonali) sabiex dik I-Qorti taqta’ u tiddeciedi jekk I-artikoli
62(a)(c)(e)(f)(g)(h)(i)(k) u I-Ewwel Skeda tal-Ordinanza tad-Dwana, Kapitolu 37 tal-Ligijiet ta’ Malta, I-artikolu 16(1)(j)(n) tal-
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Att dwar Dazju tas-Sisa, Kapitolu 382 tal-Ligijiet ta’ Malta u I-artikolu 80 tal-Att Dwar it-Taxxa Fuq il-Valur Mizjud, Kapitolu
406 tal-Ligijiet ta’ Malta, jmorrux kontra id-drittijiet fundamentali mhaddna fis-sub-artikolu tlieta (3) tal-artikolu disgha u
erbghin (49) u l-artikolu tnejn u hamsin (52) tal-Karta tad-Drittijiet Fundamentali tal-Bniedem, ¢ioe' li f'dawn I-ligijiet u
regolamenti msemmija s-severita' tal-piena ma hijiex proporzjonata mar-reat kommess fic-¢irkostanzi partikolari ta’ dan il-
kaz, u ukoll tal-Artikolu 3, l-artikolu 1 tal-Ewwel Protokoll u l-artikolu 1 tar-Raba’ Protokoll tal-Konvenzjoni Ewropea tad-
Drittijiet tal-Bniedem (I-Ewwel Skeda Kapitolu 319 tal-Ligijiet ta’ Malta) ghaliex il-piena hija harxa u sproporzjonata meta
mqgabbla man-natura tar-reati li dwarhom huma ddikjarati hatja, oltre ghal fatt illi parti mill-piena hija meqgjusa bhala dejn
civili li jekk ma tithallasx tista’ tigi konvertita f'piena karcerarja. U konsegwentement taghti lill-appellanti dawk r-rimed;ji I-
ohra kollha li jidhrilha li huma xierga u opportuni fi¢-cirkostanzi partikolari ta’ dan il-kaz.

3. Ara artiklu 49(3) tal-Karta tad-Drittijiet tal-UE.

Give full English
l:ranslation of all
he paragraphs

where the Court
uses the Charter

That, the remaining grievance subject to the judgement of this court is regarding the penalty imposed, whereby although
this grievance is brought forward only by the appellant Malcolm Zammit, with the appellant Christopher Calleja not
bringing forward any formal grievance in connection with the penalty nor a subsidiary demand for variation of the same, it
appears that the defence collectively brought forward submissions linked to the quantum of the penalty which they
contest is not only excessive but also disproportionate when compared to the gravity of the crimes of which they were
found guilty. That the Court heard submissions on the plea that the penalty imposed was disproportionate to the crime
and that this penalty not only violated the Charter of Fundamental Rights, but is also in violation of the rights guaranteed
both in the Constitution and in the European Convention on Human Rights. The appellant Zammit also complains that the
effective prison sentence of three years is excessive.
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That the concept of proportionality of the penalty goes hand in hand with the principles of justice to achieve the correct
balance between the restriction of liberty brought about by the corrective act and the severity of the violation of the law,
and that this means that the penalty imposed should be balanced with the gravity of the crime. European laws and also
laws protecting fundamental human rights, including national and European? and international norms, seek to uphold this
principle.

That as regards the complaint raised by the appellants that the penalty imposed by the court of first-instance breaches
Article 49(3) of the Charter of Fundamental Rights of the European Union it has been established several times by the
courts that this Article is applicable only when the complaint is directed towards the application of Union law.

For these reasons the Court partially rejects the appeal brought by the appellants Malcolm Zammit and Christopher Calleja.
It thus confirms the judgement appealed in the part where it found the said appellants guilty of the imputations brought
against them. However as regards the grievances raised regarding the punishment, after considering Article 46 (3) of the
Constitution of Malta, as well as Article 4 (3) of Chapter 319 of the Laws of Malta, it refers the constitutional question to
the First Hall Civil Court (constitutional jurisdiction) for the purpose of determining whether Articles 62
(a)(c)(e)(f)(g)(h)(i)(k) and the First Schedule of the Customs Ordinance, Chapter 37 of the Laws of Malta, Article 16 (1)(j)(n)
of the Excise Duty Act, Chapter 382 of the Laws of Malta and Article 80 of the Value Added Tax Act, Chapter 406 of the
Laws of Malta, violate the fundamental rights enshrined in sub-Article three (3) of Article forty-nine (49) and Article fifty-
two (52) of the Charter of Fundamental Rights as the severity of the punishment prescribed in these laws and regulations is
not proportionate to the offence committed in the particular circumstances of this case; and this in addition to Article 3,
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Article 1 of the Protocol No. 1 and Article 1 of the Protocol No. 4 to the European Convention on Human Rights (First
Schedule Chapter 319 of the Laws of Malta) due to the punishment being severe and disproportionate in relation to the
nature of the offences for which they are declared guilty, besides the fact that part of the punishment is considered as a
civil debt which if not paid can be converted into a custodial punishment. And consequently give the appellants all those
other remedies that it deems fit and opportune in the particular circumstances of this case.

3 See Article 49 (3) of the Charter of EU Rights.

Did the Court use |[Igive direct accessto an
the Charter to individual right

(tick one or more
boxes AND

provide

it X check legality of national law [The Court of Appeal held that it could not rule on whether the relevant national laws
X ion):

breached the Charter as this competence fell within the jurisdiction of the Civil Courts in
their constitutional jurisdiction. It therefore referred the matter to the Civil Courts.

[interpret national law

[lcheck legality of EU law
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Xinterpret EU law

The Court applied the principle that the Charter is applicable when Member States are
applying EU law. Furthermore, although it could not rule on whether the relevant
national laws breached the Charter, it held that such provisions are draconian within the
meaning of European laws and referred the case for the determination of such breach.

Was the Charter
already referred
[to by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one

constitution

XRights and principles as
contained in the national

The principle of proportionality of punishment which prescribes that the criminal
punishment should be equivalent to the seriousness of the crime.

EU law

[J(Unwritten) general principles of
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or more boxes as
appropriate.

X The European Convention on
Human Rights

Article 3 of the ECHR, Article 1 of the First Protocol and Article 1 of the Fourth Protocol
of the ECHR

[JOther Council of Europe
conventions?

Clinternational law (UN
conventions, etc.)?

[JEuropean Court of Justice
decisions?

[INo, the Charter was used alone.
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The relevance of a) the relevance of the Charter for the concrete case can be considered as:

l:he decision and
he Charter: ULow
overall

CLIMedium
assessment
providing a High

condensed legal

analysis of the  [The application of the punishment handed down by the first court is dependent on the finding or not of a breach of Article
case 49 of the Charter.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

CLow
XMedium
[JHigh

The Court was clear in itself reasoning that the Charter is applicable and that only the Civil Courts in their constitutional
jurisdiction could determine whether national laws breached the Charter. In these instances, the Court confirmed that it

had the competence to refer the question of compatibility of national laws to the Civil Courts to determine both a breach
of the Charter and a breach of the ECHR on an equal footing.
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Table 2 — Decision 24 March 2025, Court of Criminal Appeal (Inferior)

Deciding body (in |Court of Criminal Appeal (Inferior)
original language)

Deciding body (in |Court of Criminal Appeal (Inferior)
English)

Case number (also [ECLI:MT:AKI:2025:152302
European Case Law
Identifier ECLI,
where applicable)

Parties The Police (Inspector Roderick Spiteri) Vs Timothy Alan Mackay

Decision date 24 March 2025

\Web link to the | https://ecourts.gov.mt/onlineservices/Judgements/Details?Judgementld=0&CaseJudgementld=152302

decision (if
available)

Which were the |Article 4
Charter
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provisions
referred to in the

situating the
ffundamental
rights dimension

case?
Key facts of the [The judicial authorities in Poland issued a European Arrest Warrant (EAW) against Timothy Alan Mackay who was resident
case also in Malta. The arrest warrant was issued for the purpose of prosecution of a number of offences allegedly committed by Mr.

Mackay. The Court of Magistrates as a Court of Criminal Inquiry had not found any exceptional circumstances to merit
rejecting the arrest warrant and ordered that Mackay be held in custody to await his return to Poland in Police (Inspector
Roderick Spiteri) Vs Timothy Alan Mackay (99/2025) decided on 28 February 2025.

Mr. Mackay appealed the decision of the Court of Magistrates on a number of grounds including that his return to Poland
would subject him to inhuman and degrading treatment contrary to Article 4 of the Charter.

The key legal
question raised
by the Court

The Court analysed whether it had the competence to decide on Charter and fundamental rights matters or whether it had
an obligation to refer any questions to the Constitutional Courts to decide. Furthermore, it examined whether the
principles of mutual trust and recognition which are at the heart of the EAW are absolute or whether a refusal to surrender
the appellant could be justified under the Charter. Lastly, it carried out an assessment of Article 4 in relation to the
situation in Poland and whether any such surrender would indeed result in inhuman and degrading treatment.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the

The Court based itself on the jurisprudence of the constitutional court which holds that the courts of criminal jurisdiction
hearing cases in proceedings regarding the execution of a EAW, have a duty to determine whether from the evidence it
results that there is a real risk that the return of the person leads to inhuman and degrading treatment. The Constitutional
Court held that if the criminal courts do not make this assessment it would amount to a lack of implementation of
European Union law, including the Charter.
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legal question
raised

Having established jurisdiction, the Court then held that although the EAW is based on mutual trust and cross-border
cooperation and efficiency it could have a draconian effect on the fundamental rights of the person to be extradited. It
therefore proceeded to examine whether the appellant’s fundamental rights under Article 4 of the Charter would be
breached if he was returned to Poland. The Court used key case-law from the Court of Justice of the European Union which
lay down guidelines that need to be used by courts in assessing the defence of a violation of Article 4. It also examined
judgments of the European Court of Fundamental Rights and reports from the Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment in assessing whether the appellant faced a real risk of ill-treatment by
examining any foreseeable consequence of sending the appellant to Poland.

Finally, the Court found that although there were outstanding recommendations to improve the prison conditions situation
in Poland, such conditions did not amount to ill-treatment, and the appellant was not facing a real risk of being subjected
to inhuman and degrading treatment. The Court made ample reference to the report published by the Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment on its ad hoc visit to Poland>°, which found
that although the prison cells are smaller than recommended prison conditions are generally acceptable with no
allegations of ill treatment. Furthermore, whilst the Court noted that the report recommended improving medical care and
the appellant suffered from a heart condition, a doctor’s report presented at first instance stated that the condition can be
managed in a prison environment. The Court also made reference to the US Department of State county reports on human
rights in Poland which concluded that the physical condition in prisons are not abusive®!. The appeal was rejected on this
ground, in addition to all other grounds put forward.

50 Council of Europe, Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (2024), Report to the Polish Government on the visit to
Poland carried out by the CPT from 21 March to 1 April 2022, CPT/Inf (2024) 10, Strasbourg, Council of Europe, 22 February 2024, pages 3-5.

51 United States, U.S. Department of State (2024), 2023 Country Reports on Human Rights Practices: Poland, 2024.
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Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

The scope behind the introduction of the procedure relating to the European arrest warrant has been to allow member
states to pursue prosecutions and custodial sentences across borders and doing away with the often cumbersome and
time- consuming procedures adopted in the extradition procedures utilized in member states thus effectively combatting
cross-border crimes and threats such as terrorism. The EAW however, could have a draconian impact on the fundamental
rights of the person sought to be extradited and thus both the CJEU and the ECtHR have held that in the execution of the
EAW, although based on the mutual trust and recognition between member states, should also seek to safeguard the
requested person from a violation of his human rights as laid out in the Charter of Fundamental Human Rights of the
European Union and the European Convention on Human rights to which the Member states are signatories. In fact, several
judgments by the CJEU and the ECtHR have addressed the issues regarding alleged human rights violations in the execution
of the EAW, and have established that in such exceptional circumstances where in the specific case relating to the
requested person there is a clear risk of a violation, this would pose a limitation on the principles of mutual recognition and
trust between member states.

The oft-cited Aranyosi and Caldararu judgment emphasises the guarantees which EU law indiscriminately and persistently
grants where there is a risk of a violation of the fundamental rights of the requested person as laid out in the Charter. The
judgment goes on to outline the guidelines which a court is to follow in assessing the defence of a violation of article 4 of
the Charter raised by a requested person in EAW proceedings

Ergo, although the prison conditions in some Member States may fall below minimum standards and thus endanger the

right of the requested person not to be subjected to ill-treatment as guaranteed under the ECHR and CFREU, such systemic
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failures do not necessarily amount to a violation, but specific evidence on the individual risk can evoke the obligation to
refuse to execute the warrant. Of significance are the Court’s directions in this case:

The executing judicial authority should seek additional information from the issuing authority and until they are satisfied
that there is no such risk to the individual the national judicial authority should postpone executing the warrant. If the
existence of that risk cannot be discounted within a reasonable time, the executing judicial authority must decide whether
the surrender procedure should be brought to an end in the light of Article 6 Charter. In accordance, Member States are in
principle obliged to act on an EAW due to the principle of mutual trust and mutual recognition. However, in exceptional
circumstances these principles can be limited.3” _

These rules and guidelines were re-affirmed in judgments following the Caldararu case such as the cases of Dumitru-Tudor
Dorobantu4 and Generalstaatsanwaltschaft5 which assert that in order to ensure the observance of Article 4 of the Charter
in the procedure of a European arrest warrant, the executing judicial authority, when faced with evidence of the existence
of such deficiencies that is objective, reliable, specific and properly updated, is then bound to determine, specifically and
precisely, whether, in the particular circumstances of the case, there are substantial grounds for believing that, following
the surrender of that person to the issuing Member State, he/she will run a real risk of being subjected to inhuman or
degrading treatment in that Member State, within the meaning of Article 4 of the Charter.

Thus, although there are recommendations from European and international institutions which still have to be
implemented in Poland to address certain deficiencies, however, the conditions in the prisons do not pose a real risk to
appellant of a breach of article 4 of the Charter and article 3 of the Convention upon surrender. The Court cannot,

therefore, entertain this grievance without having factual and concrete evidence in the acts to support the allegation, the
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evidence brought forward consisting only in the arguments put forward by appellant both in her written pleadings and oral
submissions, being third party findings and judicial pronunciations on the matter. In such cases of alleged breach, it is
necessary for the requested person to demonstrate that there are strong grounds for believing that, if returned, he will
face a real risk of being subjected to torture or to inhuman or degrading treatment or punishment. Evidence of such a real
risk is not found in the acts. On the contrary although it is true that there are misgivings in certain areas with regards to the
said prison conditions, however the reports are all in agreement that over-all there is no risk of ill-treatment and abuse
even with regards to foreign nationals. The findings in these reports coupled with the assurances given by the Polish
authorities cannot warrant a refusal by this Court to execute the EAW, since there is insufficient evidence to demonstrate,
as already pointed out, that in this specific case appellant will face a real risk of being subjected to torture or to inhuman or
degrading treatment or punishment. Consequently, this first grievance is being rejected.

Give full English

l:ranslation of all
he paragraphs

where the Court
uses the Charter

Original in English.

Did the Court use
[the Charter to
(tick one or more
boxes AND

Xgive direct access to an The Court held that Article 4 of the Charter gave the appellant an individual right to
individual right request the courts to assess whether an extradition on the basis of a EAW could pose a
real risk of being subjected to inhuman and degrading treatment. This means that an
individual can use the defence of Article 4 and stop a EAW from being executed.
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provide
explanation):

[Icheck legality of national law

[linterpret national law

[Icheck legality of EU law

[interpret EU law

Was the Charter
already referred

o by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.
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ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

[JRights and principles as
contained in the national
constitution

[I(Unwritten) general principles of
EU law

X The European Convention on
Human Rights

Article 3

[JOther Council of Europe

conventions?

UlInternational law (UN
conventions, etc.)?
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X European Court of Justice Joined Cases C-404/15 and C-659/15 PPU, Aranyosi and Caldararu 5 April 2016; Case
decisions? C-128/18, Dorobantu, 15 October 2019; C-220/18 PPU, Generalstaatsanwaltschaft, 25
July 2018, Case C-318/24 PPR, 29 July 2024.

[INo, the Charter was used alone.

The relevance of

he decision and
l:he Charter:
overall
assessment
providing a
condensed legal
analysis of the
case

a) the relevance of the Charter for the concrete case can be considered as:
[ILow
[IMedium
X High

The Court made an in-depth assessment of whether the appellant would face a real risk contrary to Article 4 of the Charter.
It analysed the situation in Poland through further information sent by the polish authorities to the lower court and
through the CPT and other international reports.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

LILow

LIMedium
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XHigh

Firstly, the Court used Maltese constitutional jurisdiction to confirm that it had competence to examine whether or not
there could be a breach of fundamental rights without having to make a referral to the constitutional courts. It held that if
it did not examine the risk of a breach of Article 4 of the Charter this would amount to a lack of implementation of
European Union law. Traditionally, it has always been held that only courts in their constitutional jurisdiction can decide on
breaches of the constitution and fundamental rights. However, this principle has been expanded to include the duty of the

criminal courts to also examine issues relating to fundamental rights, including the Charter.
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