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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

In 2025, the jurisprudence related to the Charter’s impact on interpretation of EU law,
as well as the interplay between Art. 47 of the Charter and Article 6(1) of the ECHR,
was further developed by the Court of Justice of the European Union (CJEU), in one of
the still growing body of cases related to the rule of law in Poland.

On 4 September 2025, the CJEU handed down a judgment in Case C-225/22.1 The
judgment arose from a request for a preliminary ruling under Article 267 TFEU from
the Sad Apelacyjny w Krakowie (Court of Appeal, Cracow, Poland), made by decision of
21 March 2022, received at the Court on 31 March 2022, in the proceedings ‘R’ S.A. v
AW ‘T’ sp. z 0.0.. The underlying case related to a legal dispute between two crossword
magazine publishers in Poland. In the context of the proceedings between the litigants,
the Sad Najwyzszy (Supreme Court, Poland) set aside an extraordinary appeal brought
by the Prokurator Generalny (Prosecutor General, Poland), of the judgment of the Sad
Apelacyjny w Krakowie (Court of Appeal, Cracow, Poland), which had given final
judgment in that dispute, and referred the case back to that court. Upon receiving the
case back, the Court of Appeal, Cracow, Poland requested a preliminary ruling
concerning the interpretation of Article 2, Article 4(3), Article 6(3), and the second
subparagraph of Article 19(1) TEU, Article 267 TFEU, Article 47 of the Charter of
Fundamental Rights of the European Union (‘the Charter’) and the principle of primacy
of EU law. All four questions referred to the CJEU related to the legal implications of
the continued adjudication in Poland of judges whose manner of appointment has led
to previous findings by the CJEU (as well as the ECtHR) of those judicial bodies on
which the judges sit as not being an independent and impartial court previously
established by law. In case C-225/22, the CJEU found that although the referring court
had not provided any indication that the disputes in the main proceedings concerned
the interpretation of a rule of EU law being implemented at the national level, given
the scope of application of Article 19(1) TEU, the Court nonetheless had jurisdiction to

! Court of Justice of the European Union (CJEU), C-225/22, ‘R’ S.A. v AW ‘T’ sp. z 0.0., 4 September 2025.
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https://curia.europa.eu/juris/document/document.jsf?docid=303860&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=585752

interpret the second subparagraph of Article 19(1) TEU read in light of Article 47 of the
Charter. The Charter therefore informed the Court’s answer to the referring court’s
questions regarding interpretation of Article 19(1) of the TEU. Namely, that this Article
19(1) TEU read in light of Art. 47 of the Charter and the principle of primacy of EU law
must be interpreted as “precluding legislation of a Member State and case-law of the
constitutional court of that Member State under which a national court is required to
comply with a decision delivered by a formation of a higher court, where, on the basis
of a decision of the Court of Justice, that national court finds that one or more judges
forming part of that panel of judges do not meet the requirements of independence,
impartiality and previous establishment by law, within the meaning of that provision,
and that, in addition, it is prevented, under national law, from verifying the regularity
of the composition of that panel of judges on the basis of the same factors as those
taken into account in that decision of the Court of Justice.”?

Additionally, Art. 19(1) TEU, read in the light of Art. 47 of the Charter must be
interpreted “as meaning that, in a situation where it is found, on the basis of a decision
of the Court of Justice, that a judicial body of last instance does not satisfy the
requirements of independence, impartiality and previous establishment by law, for the
purposes of that provision, a decision taken by such a body, by which the case
concerned is referred back to a lower court for re-examination, must be regarded as
null and void, where such a consequence is essential in view of the procedural
situation at issue in order to ensure the primacy of EU law.”3

In 2025, the situation in Poland generated another notable ruling at the European level
with respect to the rights of same-sex couples.

On 25 November 2025, the Grand Chamber of the CJEU handed down a judgment in
Case C-713/23.% The case originated as a request for a preliminary ruling from the
Naczelny Sad Administracyjny (Supreme Administrative Court, Poland). In this case,
one Polish citizen and one Polish-German citizen who were residing in Germany, and
who had been married in Germany, asked the Polish municipal authorities (Head of the
Warsaw Civil Registry Office) to transcribe their marriage certificate into the Polish
register. This request was refused by Polish municipal authorities on the grounds that
Polish law does not provide for marriage between persons of the same sex and that

2 Court of Justice of the European Union (CJEU), C-225/22, ‘R’ S.A. v AW ‘T’ sp. z 0.0., 4 September 2025,
para. 71 (1).

3 Court of Justice of the European Union (CJEU), C-225/22, ‘R’ S.A. v AW ‘T’ sp. z 0.0., 4 September 2025,
para. 71 (2).

4 Court of Justice of the European Union (CJIEU), C-713/23, Jakub Cupriak-Trojan and Mateusz Trojan v

Wojewoda Mazowiecki, 25 November 2025.
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“transcription of such a foreign marriage certificate would be contrary to the
fundamental principles enshrined in the Polish legal order”>. The spouses challenged
this decision before the Governor of Masovia Province (Wojewoda Mazowiecki), who
confirmed the first instance decision. The first instance administrative court also
confirmed the refusal. The spouses appealed the judgment of the first instance court in
front of the Naczelny Sgd Administracyjny (Supreme Administrative Court, Poland),
who subsequently referred the question to the CJEU for interpretation of conformity
of such national law and practice with Article 20(2)(a) and Article 21(1) TFEU, read in
the light of Article 7 (respect for private and family life) and Article 21(1) (non-
discrimination) of the Charter of Fundamental Rights of the European Union.

In its judgment, the CJEU found that Article 20(2)(1) and Article 21(1) TFEU, read in
light of Article 7 and Article 21(1) of the Charter “must be interpreted as precluding
legislation of a Member State which, on the ground that the law of that Member State
does not allow marriage between persons of the same sex, does not permit the
recognition of a marriage between two same-sex nationals of that Member State
concluded lawfully in the exercise of their freedom to move and reside within another
Member State, in which they have created or strengthened a family life, or the
transcription for that purpose of the marriage certificate in the civil register of the first
Member State, where that transcription is the only means provided for by that
Member State for such recognition.”®

1.2. Context and trends

In Poland, despite the EU Charter of Fundamental Rights being in force since 1
December 2009, the Charter’s overall significance in the legal system as a source of
individual rights and freedoms remains relatively limited, especially when compared to
such documents as the Constitution or the European Convention on Human Rights.
This disparity is illustrated, among other things, by a study conducted by the
Ombudsman, which found that between 2010 and 2022, the Charter was referred to in

5> Court of Justice of the European Union (CJEU), C-713/23, Jakub Cupriak-Trojan and Mateusz Trojan v

Wojewoda Mazowiecki, 25 November 2025, para. 22.

6 Court of Justice of the European Union (CJEU), C-713/23, Jakub Cupriak-Trojan and Mateusz Trojan v

Wojewoda Mazowiecki, 25 November 2025, para. 78.
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parliamentary discourse less than 700 times, while the Constitution was referred to
almost 61,000 times.”

With regard to the relevance of the Charter in legislative work, it is difficult to identify
examples of its effective application, i.e. situations in which its provisions would
constitute the ultimate criterion for the legislator's choice. Although in Poland all acts
of statutory rank are subject to mandatory impact assessment, an analysis of
legislative practice to date shows that the issue of compliance of draft regulations with
EU law, including the Charter, usually boils down to a laconic statement on compliance
in the explanatory memoranda to draft acts, especially in the case of pieces of
legislation which do not implement the EU secondary law.

On the other hand, there has been a growing tendency in recent years to invoke the
Charter as a point of reference when assessing the compliance of proposed legislation
with fundamental rights requirements.® This is particularly evident in the opinions on
draft legislation presented during the legislative process and in discussions during
parliamentary sessions or committee meetings. A recent example of this is the draft
law amending the law on granting protection to foreigners on the territory of the
Republic of Poland, which effectively restricted the right of a foreigner to apply for
protection in Poland, which was debated in 2025;° during the legislative process,
numerous comments were made regarding the incompatibility of the proposed
solutions with, among others, Article 18 of the Charter (which guarantees the right to
asylum), both in the form of written opinions on the draft bill*° and orally during
parliamentary committee and subcommittee meetings*?.

7 Wrdblewski, M. (ed.), Sznajder, M., Weglifiski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, p. 7.
8 Wrdéblewski, M. (ed.), Sznajder, M., Weglifiski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, p. 9.

% Poland, Governmental draft bill amending the Act on granting protection to foreigners within the

territory of the Republic of Poland (Rzgdowy projekt ustawy o zmianie ustawy o udzielaniu

cudzoziemcom ochrony na terytorium Rzeczypospolitej Polskiej), print no. 924, 19 December 2024.

10 Helsinki Foundation for Human Rights (2025), Opinion on the draft bill amending the Act on granting

protection to foreigners on the territory of the Republic of Poland, Warsaw, Helsinki Foundation for

Human Rights.

1 poland, Sejm, Committee on Administration and Internal Affairs /No. 41/ (Komisja Administracji i
Spraw Wewnetrznych /nr 41/), Minutes of the meeting of 4 February 2025 (Zapis przebiequ
posiedzenia 04-02-2025) (accessed 9.2.2026).
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In the Polish context, it is also worth noting the significant increase in references to the
Charter of Fundamental Rights in parliamentary discourse between 2020 and 2022. In
2021, according to data from the Ombudsman, the number of such references reached
approximately 80, which is the highest result since the period 2011-2014, when the
Charter was invoked most often in its history (probably as a relatively new legal
instrument).?? This increase is mainly related to the emergence of CJEU case law
concerning changes introduced in the Polish justice system, pointing, among other
things, to non-compliance with Article 47 of the Charter (starting with the judgement
of 19 November 2019, case no. C-585/18).12 Other widely discussed issues at the time,
in which references to the Charter appeared, included the restriction of abortion rights
in Poland following the Constitutional Tribunal's ruling in October 2020* and the issue
of resolutions by some local authorities establishing so-called LGBT-free zones®.

The use of the Charter also appears insufficient in relation to assessing the compliance
of the implementation of programmes financed from European funds with horizontal
enabling conditions, including fundamental rights. According to the Commissioner for
Human Rights’ data, in years 2018-2021 the European Funds Ombudsman (Rzecznik
Funduszy Europejskich) received approximately 160 complaints annually, among which
there were several cases potentially tackling the issue of the right to good
administration (Article 41) or the right to an effective remedy (Article 47 of the
Charter); however, none of the complaints explicitly referred to the rights guaranteed
in the Charter, nor were these rights mentioned in the annual reports of the European
Funds Ombudsman.® Individual cases that could be classified as violations of the
Charter were also reported to regional European funds ombudsmen between 2018

2 Wréblewski, M. (ed.), Sznajder, M., Wegliriski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, p. 7.
13 Court of Justice of the European Union (CJEU), C-585/18, A. K. and Others v Sgd Najwyzszy, CP v Sgd
Najwyzszy and DO v Sgd Najwyzszy, 19 November 2019.

14 Poland, Constitutional Tribunal (Trybunat Konstytucyjny), K 1/20, Family planning, protection of the

human foetus and conditions for the admissibility of abortion (Planowanie rodziny, ochrona ptodu

ludzkiego i warunki dopuszczalnosci przerywania cigzy), 22 October 2020.

15 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich) (2024), ‘Wszystkie uchwaty

samorzaddéw dyskryminujgce osoby LGBT zostaty uchylone przez organy samorzgdu terytorialnego

lub uniewaznione przez sady. WSA rozpoznat ostatnig skarge RPQO’, press release, 26 March 2024.
16 Wréblewski, M. (ed.), Sznajder, M., Wegliriski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, p. 14.
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and 2021.% An analysis of the European Funds Ombudsman's reports for subsequent
years (20228, 2023%° and 20242°) and information obtained for 2025 also do not allow
for the identification of complaints concerning the rights strictly specified in the
Charter of Fundamental Rights (see Table B1).

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent
use of the Charter by legal
practitioners inside and outside the
public administration and the judiciary

In Poland, there is a noticeable lack of studies on the systemic role and significance of
the EU Charter of Fundamental Rights in the national system of sources of law, as well
as on the extent to which it is used by practitioners of the justice system or state
authorities. Therefore, the analysis of related trends and the factors behind them
remains limited to certain specific issues, based on generally available data. An
important publication on the application of the Charter remains the final report of the
study conducted by the Ombudsman in cooperation with the EU Agency for
Fundamental Rights (FRA), describing the practice of applying the Charter outside the
courts and in court proceedings.?!

17 Wréblewski, M. (ed.), Sznajder, M., Wegliriski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, p. 15.

18 poland, European Funds Ombudsman (Rzecznik Funduszy Europejskich) (2023), ‘Report on the
activities of the European Funds Ombudsman for 2022’ (‘Raport z dziatalnosci Rzecznika Funduszy
Europejskich za 2022 rok’), 22 March 2023.

19 poland, European Funds Ombudsman (Rzecznik Funduszy Europejskich) (2024), ‘Report on the

activities of the European Funds Ombudsman for 2023’ (‘Raport z dziatalnosci Rzecznika Funduszy
Europejskich za 2023 rok’), 27 March 2024.
20 poland, European Funds Ombudsman (Rzecznik Funduszy Europejskich) (2025), ‘Report on the

activities of the European Funds Ombudsman for 2024’ (‘Raport z dziatalnosci Rzecznika Funduszy
Europejskich za 2024 rok’), 28 March 2025.
21 Wréblewski, M. (ed.), Sznajder, M., Weglifiski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich.
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When it comes to the judicial application of the Charter, the above study emphasises
that this occurs relatively rarely. Furthermore, the Charter is usually invoked and plays
a more significant role only in proceedings before the highest courts (e.g. the Supreme
Court or the Supreme Administrative Court).?? The study discusses six rulings from
2014-2022 in which, in the authors' opinion, the Charter of Fundamental Rights played
a key role. These cases concerned, among others:

e annulment of a local government resolution on ‘stopping LGBT ideology’. The
Ombudsman, acting in the case, pointed to a violation of Article 7, Article 11(1),
Article 21(1) and Article 45 of the Charter by violating the right to private and
family life, freedom of expression and the prohibition of discrimination on
grounds of sexual orientation and gender identity. In the justification of the
Provincial Administrative Court, Article 21(1) of the Charter played an
important role in recognising that the municipality's resolution was
discriminatory against LGBT people. The Supreme Administrative Court also
referred to Article 21(1) of the Charter as a principle and standard of non-
discrimination;?3

e resolution of the joint Civil Chamber, Criminal Chamber and the Labour and
Social Security Chamber of the Supreme Court to resolve the legal conflict
between national law and EU law, including the Charter, for the purposes of
cases in which individuals appeal against court rulings issued in relation to
them on the grounds of a lack of independence of the judges who issued them.
These cases arise from the appointment of judges in accordance with the new
procedure provided for in the 2017 Act amending the composition of the
National Council of the Judiciary. This reform was found by the CJEU to violate
Article 45 of the Polish Constitution, Article 6 of the European Convention on
Human Rights, Article 47 of the Charter of Fundamental Rights of the European
Union and Article 19 of the Treaty on European Union, in that the composition
of a court with the participation of a person appointed in this way is unlawful
and, therefore, proceedings in such a case should be reopened. Importantly,
the grounds for the judgment explicitly referred to the conflict between the
provisions of the Polish Constitution concerning the appointment of judges and
Article 47 of the Charter and the requirements set out therein, confirming the
primacy of the Charter and EU law over national law. According to the Supreme
Court's ruling, issued following the CJEU judgment, national law cannot hinder

22 Wréblewski, M. (ed.), Sznajder, M., Wegliriski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, p. 18.
2 poland, Supreme Administrative Court (Naczelny Sqd Administracyjny), |ll OSK 3746/21, 28 June 2022.
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the effective protection of EU fundamental rights by limiting the court's power
to disapply provisions of Member State law that are contrary to EU law;?*

e lowering the retirement age for judges from 70 to 65, which was widely
criticised as a violation of the principle of the irremovability of judges. The
Supreme Court decided to request a preliminary ruling on the principles of the
rule of law and effective judicial protection. The significance of this case stems
from its direct and explicit reference to Article 47 of the Charter for the
purpose of reviewing legal provisions that do not directly regulate the right to
adjudication or the availability of judicial remedies.?

An analysis of the latest judicial practice in applying the Charter of Fundamental Rights
seems to confirm the findings of the Ombudsman's study. In 2025, the Charter was
cited 175 times in the case law of the Supreme Court (judgments, decisions and
orders) and 44 times in the case law of the Supreme Administrative Court. By
comparison, the Polish Constitution appeared 519 times in Supreme Court rulings and
758 times in Supreme Administrative Court rulings, while the European Convention on
Human Rights appeared 235 times in Supreme Court rulings and 67 times in Supreme
Administrative Court rulings.?® Notably, the vast majority of cases in which the Charter
was invoked before the Supreme Court in 2025 concerned judicial impartiality and
independence, referring briefly to Article 47 of the Charter for strengthening the
argument (alongside the Constitution and/or the ECHR), or just citing relevant
passages from earlier case law relating to the Charter.

Although the reasons for the less frequent invocation of the provisions of the Charter,
compared to other sources of fundamental rights, may remain complex, the
observations of the Ombudsman seem to be consistently relevant. As indicated in the
aforementioned 2024 study, the decisive factor in the limited application of the
Charter in court practice remains the low level of awareness of the Charter itself and
its scope of application among legal professionals and officials; the problem seems to
be broader and concerns a lack of awareness of EU law in general, the sources of
which can be found in the insufficient consideration of the role of EU law in law study
programmes.?’ This lack of awareness may translate into uncertainty as to the place of

24 poland, Supreme Court (Sgd Najwyzszy), BSA 1-4110-1/20, 5 December 2020.
25 Poland, Supreme Court (Sgd Najwyzszy), |1l UZP 4/18, 2 August 2018.

26 Wolters Kluwer, LEX Legal Information System (accessed 26.1.2026); Poland, Supreme Administrative

Court (Naczelny Sqd Administracyjny), Central Database of Administrative Court Rulings (accessed
26.1.2026).
27 \Wréblewski, M. (ed.), Sznajder, M., Weglifiski, C. (2023), Baseline report on the potential for

strengthening the fundamental rights situation through a stronger use of the EU Charter of

Fundamental Rights in Poland, Warsaw, Biuro Rzecznika Praw Obywatelskich, pp. 24-25.
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the Charter in the system of sources of law in Poland and the grounds for its
application in court proceedings, and thus into the choice of better known and more
proven sources (e.g. the Constitution) in argumentation.

Beyond judicial discourse, there is a lack of comprehensive data allowing for an
assessment of the scale of the Charter's use and an analysis of the reasons for this
situation. The Charter of Fundamental Rights certainly remains an instrument used by
human rights bodies, led by the Ombudsman; as practice shows, including the most
recent cases in 2025, the Ombudsman refers to the full range of rights set out in the
Charter in their activities.?® References to the articles of the Charter concerning the
right to privacy and the right to personal data protection also appeared in 2025 in the
practice of the Personal Data Protection Office.?®

28 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich) (accessed 26.1.2026).

2 Poland, Personal Data Protection Office (Urzgd Ochrony Danych Osobowych) (accessed 26.1.2026).
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2. Use of the Charter in relation to
Funding

2.1. Number of complaints examined under
the EU Common Provisions Regulation
in 2025

In Poland, reporting cases of non-compliance of operations supported by EU funds
with the Charter of Fundamental Rights is the responsibility of the European Funds
Ombudsman (Rzecznik Funduszy Europejskich), operating within the Ministry of Funds
and Regional Policy, and, starting in 2023, forms part of its annual reports (published
for a given year by the end of March of the following year).3°

As regards the number of complaints concerning the Charter received by the EU Funds
Ombudsman, according to publicly available information, there were none in 20233%,
while in 2024 there was one such complaint concerning discrimination against persons
with disabilities (no details provided)3?; it was forwarded to the appropriate
intermediary institution.

At the time of preparing this study, the European Funds Ombudsman's report for 2025
was not yet available. However, according to the response received from the European
Funds Ombudsman's Office, no complaints related to the Charter of Fundamental
Rights were received last year.33

30 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Rzecznik
Funduszy Europejskich (accessed 26.1.2026).

31 poland, European Funds Ombudsman (Rzecznik Funduszy Europejskich) (2024), ‘Raport z dziatalnoéci
Rzecznika Funduszy Europejskich za rok 2023’, 27 March 2024, p. 19.

32 poland, European Funds Ombudsman (Rzecznik Funduszy Europejskich) (2025), ‘Raport z dziatalnoéci
Rzecznika Funduszy Europejskich za rok 2024’, 28 March 2025, p. 27.

33 Response to the HFHR’s request for access to public information, 5 January 2026.
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2.2. Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

In 2025, the Commissioner for Human Rights (hereinafter Ombudsman) took action in
two cases related to European funds, in which there was a potential violation of the
rights set out in the Charter of Fundamental Rights.

The first case concerned the right to public information in the context of assessing
payment applications from the Polish National Recovery Plan. At the request of a
citizen, the Office of the Ombudsman initiated an investigation into possible
irregularities in the processing of his request for access to public information
submitted to the Agency for Restructuring and Modernisation of Agriculture. An
analysis of the Agency President's response indicated a violation of the applicant's
right of access to public information, as well as the Agency's practice of broadly
classifying documents that are carriers of public information as internal documents,
which, in the Ombudsman's opinion, negatively affects the scope of actual access to
the information contained therein that is of public interest.3*

The citizen's request concerned the disclosure of additional documents (detailed
instructions, recommendations, procedures, project evaluation guidelines) created and
used by the Agency to evaluate applications for payments under measure A1.4.1
‘Investments for the diversification and shortening of the supply chain of agricultural
and food products and the building of resilience of entities participating in the chain:
so-called distribution centres, small-scale processing and Agriculture 4.0’. These
documents determine the direction of the Agency's activities in the procedure for
assessing applications for payments. In response to the applicant, it was argued that
the requested information is not public information because it concerns internal
documents. Reference was made to the judgment of the Supreme Administrative
Court of 6 September 2022 (ref. Ill OSK 1588/21), in which a distinction was made
between ‘official documents’ referred to in Article 6(2) of the Act on Access to Public
Information and ‘internal documents’. In the Ombudsman's opinion, the definition of

‘

Zasady oceny
whnioskéw o ptatnos¢ z KPO a prawo do informacji publicznej. Odpowiedz Prezesa ARIMR’, press

release, 29 April 2025.

34 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich) (2025),
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‘internal document’ used by the Agency when considering requests for public
information is, for unclear reasons, different from the definition developed and refined
in the case law of administrative courts. As emphasised by the Ombudsman, the lack of
an ‘external’ nature of a document does not automatically deprive it of its status as a
document containing public information. It only deprives it of the status of an ‘official
document’ within the meaning of Article 6(2) of the Act on Access to Public
Information. As for an ‘internal document’, it does not have such status if it determines
the course of action of an authority in a given case.

The Office of the Ombudsman requested information from the President of the Agency
for Restructuring and Modernisation of Agriculture on the Agency's current practice
with regard to the examination of similar requests concerning access to documents
created and used by ARMA to assess applications for payments from the NRP, in
particular the number of such applications addressed noting that the request did not
concern public information. Regardless of this, it was pointed out that the need to
disclose the public information requested by the citizen in the case in question
remains.®

In his reply to the Ombudsman, the President of the Agency for Restructuring and
Modernisation of Agriculture maintained his position. As the President emphasised,
the scope of the request contained in the citizen's application does not constitute
official documents within the meaning of Article 6(2) of the Act on Access to Public
Information, due to the fact that the requested documents do not express the
Agency's position on specific matters. The proceedings concerning this application
have therefore been closed.3®

The second case concerned the issue of EU funds received by Polish farmers in the
event of artificial division of a farm. According to the current practice of the Agency for
Restructuring and Modernisation of Agriculture, if a farmer applying for support from
EU funds has artificially divided his farm (i.e. created conditions for obtaining an
advantage artificially, as understood under Article 4(3) of the Regulation 2988/9537 and

35 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich), Letter to the President of the

Agency for Restructuring and Modernisation of Agriculture, 21 March 2025.

36 poland, President of the Agency for Restructuring and Modernisation of Agriculture (Prezes Agencji
Restrukturyzacji i Modernizacji Rolnictwa), Response to the letter from the Ombudsman, 29 April
2025.

37 Council Regulation (EC, EURATOM) No 2988/95 of 18 December 1995 on the protection of the

European Communities financial interests, OJ 1995 L 312/1.
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Article 60 of the Regulation 1306/2016%%) in order to obtain higher support than if he
had not divided it, he is excluded from all payments in a given year. As the
Ombudsman pointed out, the inconsistent interpretation of the concept of ‘benefit’
under Article 4(3) of Regulation 2988/95 and Article 60 of Regulation 1306/2013,
which regulate the consequences of creating such artificial conditions, may lead to a
violation of the principle of non-discrimination and equal treatment of citizens of
individual EU Member States.?°

As pointed out by the Ombudsman, this inconsistency in interpretation leads to
different approaches, either refusing to grant benefits that would arise from the
creation of artificial conditions or refusing to grant the applicant any funding. In the
Ombudsman's opinion, the actions of the public administration should be
proportionate to the scale of the infringement and should not lead to the automatic
deprivation of all payments due to the farmer.

According to the Ombudsman, the key issue remains the divergence in the case law of
the Member States' courts. Most Polish administrative courts have adopted an
interpretation leading to the complete exclusion of an entity from the subsidy system
in the event of artificial conditions being found to have been created. The case law of
German administrative courts, on the other hand, indicates that the correct
interpretation of EU regulations assumes that only the part of the payment resulting
from artificially created conditions should be refused.

Given the importance of the issue and its potential impact on many beneficiaries of EU
support in the agricultural sector, the Ombudsman joined proceedings before the
Provincial Administrative Court in Warsaw“® and the Supreme Administrative Court*?,

38 Regulation (EU) No 1306/2013 of the European Parliament and of the Council of 17 December 2013
on the financing, management and monitoring of the common agricultural policy and repealing
Council Regulations (EEC) No 352/78, (EC) No 165/94, (EC) No 2799/98, EC) No 814/2000, (EC) No
1290/2005 and (EC) No 485/2008, OJ 2013 L 347/549.

39 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich) (2025),

‘

Sprawa wsparcia
polskich rolnikéw ze Srodkéw UE przy sztucznym podziale gospodarstwa. NSA zadat pytanie TSUE, o

co wnosit RPO. Nie bedzie wytgczenia sedzi’, press release, 29 May 2025.

40 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich), Procedural document
concerning joining the proceedings before the Provincial Administrative Court in Warsaw (Pismo

procesowe dotyczgce zgtoszenia udziatu w postepowaniu przed Wojewodzkim Sqgdem

Administracyjnym w Warszawie), 26 May 2025.

41 poland, Commissioner for Human Rights (Rzecznik Praw Obywatelskich), Procedural document

concerning joining the proceedings before the Supreme Administrative Court (Pismo procesowe

dotyczgce zgtoszenia udziatu w postepowaniu przed Naczelnym Sgdem Administracyjnym), 27 May
2025.
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supporting the referral of preliminary questions to the CJEU.In the Ombudsman's
opinion, this justifies the wide divergence in the case law of national courts, and the
Court's decision on the interpretation of Article 4(3) of Regulation 288/1995 and
Article 60 of Regulation 1306/2013 is necessary for a judgment to be delivered in this
case. It may also be of great importance for the development of the rights and
freedoms of beneficiaries in Poland and throughout the EU. Although Polish courts do
not see any doubts in the interpretation of Article 4(3) of Regulation 288/1995 and
Article 60 of Regulation 1306/2013, applying a punitive interpretation and not
considering whether a corrective interpretation is correct, it is reasonable to refer a
request for a preliminary ruling to the CJEU in order to clarify and harmonise the
conflicting interpretations of EU law applied in different Member States, with a view to
ensuring the effectiveness of EU law and guaranteeing equal treatment of citizens of
different EU Member States.

On 5 June 2025, the Supreme Administrative Court granted the Ombudsman's request
and issued a decision to refer the question for a preliminary ruling to the CJEU.#?

2.3. Example of promising practice in the
implementation of the Horizontal
Enabling Conditions relating to the
Charter in 2025

In March 2025, the Ministry of Funds and Regional Policy updated the Guidelines on
the implementation of equality principles within EU funds for the years 2021-2027.4
One of the changes introduced was the separation of the criterion concerning the
Convention on the Rights of Persons with Disabilities and the Charter of Fundamental
Rights. Annex 4, concerning the procedure for incorporating the provisions of the

42 poland, Supreme Administrative Court (Naczelny Sqd Administracyjny), | GSK 1486/22, 5 June 2025.

43 Poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej),
Guidelines on the implementation of equality principles within EU funds for the years 2021-2027
(Wytyczne dotyczgce realizacji zasad rdéwnosciowych w ramach funduszy unijnych na lata 2021-
2027), 20 March 2025.
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Charter into the implementation of programmes, was also added to the Guidelines and
remains in force since 19 March 2025.4

The annex contains a set of practical guidelines for institutions implementing
programmes designed to guarantee respect for the rights and freedoms set out in the
Charter at every stage of programme implementation, i.e. programming, project
selection and implementation, as well as project control, monitoring and evaluation.

In accordance with the Annex, each institution implementing a given programme shall:

e develop appropriate procedures and documents based on horizontal guidelines
issued at national level, the implementing act, executive regulations to the
above-mentioned act and other national legislation in the given area;

e ensure the proper implementation of all activities and processes in accordance
with the procedures;

e perform an analysis of reports submitted to it concerning suspected non-
compliance with the Charter.%

The Annex sets out a number of specific tasks for individual entities implementing
projects, in particular for managing authorities. They are required to:

e identify specific articles of the Charter related to the scope of support planned
for implementation under the programme;

e ensuring compliance with the Charter of all processes and procedures carried
out at each stage of programme implementation, which will be reflected, inter
alia, in the content of procedures, guidelines and regulations specifying the
manner of implementation of individual processes related to programme
implementation;

e assessing projects in terms of compliance with the Charter;

e carrying out information and awareness-raising activities related to compliance
with the Charter;

44 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowienn KPP do praktyki wdrazania

programaow), 20 March 2025.
4 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowieri KPP do praktyki wdrazania

programow), 20 March 2025, p. 2.
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e introducing a procedure for reporting suspected non-compliance with the
Charter into the programme implementation system.®

At the same time, the Annex stipulates that, within each programme, the managing
authority is required to appoint a Charter coordinator and precisely define their tasks.
The role of the coordinator is to:

e cooperate closely with the European Funds Ombudsmen (Rzecznicy Funduszy
Europejskich) and the Commissioner for Human Rights (Rzecznik Praw
Obywatelskich);

e toact as the first point of contact within the managing authority and for other
institutions implementing EU programmes in relation to the Charter as a whole;

e to monitor the preparation of programme and implementation documents to
ensure that the Charter is applied.*’

The Annex also describes in detail a uniform framework procedure for reporting
violations of the rights and freedoms set out in the Charter of Fundamental Rights
during the implementation of a given project.*® As a rule, the procedure covers
activities carried out by the European Funds Ombudsman appointed at the Ministry of
Funds and Regional Policy and relevant ombudsmen at the provincial level. Detailed
rules of conduct have been established for the following three situations:

e reporting suspected non-compliance with the Charter of the project (operation)
or the beneficiary's activities related to the implementation of the project, or
suspected non-compliance with the Charter of projects (operations)
implemented by the intermediate institution/implementing institution or their
activities related to the implementation of the programme — in relation to
projects implemented on the basis of a project grant agreement concluded

46 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowieri KPP do praktyki wdrazania

programow), 20 March 2025, p. 3.
47 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowienn KPP do praktyki wdrazania

programow), 20 March 2025, p. 4.
48 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowieri KPP do praktyki wdrazania

programow), 20 March 2025, pp. 4-10.
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with/a project grant decision taken by the managing, intermediate or
implementing institution;

e reporting suspected non-compliance with the Charter of projects (operations)
implemented by the managing or intermediate or implementing institution or
their activities related to the implementation of the programme;

e the European Commission forwarding a report of suspected non-compliance of
projects (operations)/activities with the Charter, which was received by the
EC.4°

As a rule, reports of non-compliance with the Charter are examined within two months
of receipt. When submitting a report, it is necessary to demonstrate a factual interest
(i.e. there must be a factual basis for the person/institution to submit such a report).
At the same time, the Annex specifies that anyone, including non-governmental
organisations working for accessibility or equal treatment, may submit such a report.>°

The Annex also describes the procedure for informing the national monitoring
committee about reports of suspected non-compliance with the Charter and actual
cases of such non-compliance. The managing authority is required to prepare summary
information on reports of suspected non-compliance of projects/operations or
activities related to the implementation of projects and the programme with the
Charter; this information shall be presented at least once a year at a meeting of the
monitoring committee. The managing authority's report should take into account both
the information provided by the European Commission and reported to the
implementing authorities, and the information reported to the European Funds
Ombudsman, including information from the Commissioner for Human Rights. If the
monitoring committee obtains information about repeated violations that are
significant from the point of view of the programme and related to non-compliance
with the Charter, the members of the monitoring committee will be able to take
specific actions. The catalogue of measures includes setting up a working group to
investigate the issue, commissioning an expert opinion on the breach, requesting
information/awareness training for implementing institutions or beneficiaries, or

49 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowienn KPP do praktyki wdrazania

programow), 20 March 2025, pp. 5-8.
50 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowieri KPP do praktyki wdrazania

programow), 20 March 2025, p. 8.
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https://funduszeeuropejskie.gov.pl/dokumenty/projekt-zmienionych-wytycznych-dotyczacych-realizacji-zasad-rownosciowych-w-funduszach-unijnych-na-lata-20212027/#:~:text=2026%2D01%2D07-,Załącznik,-nr%204%20–%20Załącznik
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submitting recommendations developed in consultation with the communities
represented to the monitoring committee for discussion.>!

Finally, the Annex emphasises the requirement for institutions implementing EU
programmes to conduct information and awareness-raising activities focused on the
need to comply with the Charter at every stage of programme implementation. In this
regard, managing authorities are responsible for organising training or information
meetings for their staff and intermediate institutions; intermediate institutions will
conduct similar training for implementing institutions. Depending on the needs, similar
meetings or training sessions may be organised for potential beneficiaries when
competitions are announced. All training courses should take into account the need to
provide applicants with adequate information on the possibility of reporting suspected
non-compliance with the Charter to the institutions implementing the programmes
and to constitutional bodies. When carrying out tasks related to the application of the
Charter, managing authorities may, as part of a planned training cycle, draw on the
expertise of national experts (the Office of the Ombudsman) and foreign experts (the
EU Agency for Fundamental Rights) in the process of improving their competence in
the practical application of the Charter of Fundamental Rights and the model
documentation proposed by the Office of the Ombudsman.>?

51 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowienn KPP do praktyki wdrazania

programaow), 20 March 2025, pp. 9-10.
52 poland, Ministry of Funds and Regional Policy (Ministerstwo Funduszy i Polityki Regionalnej), Appendix
4. Procedure for incorporating the provisions of the CFR into programme implementation practice

(Zatgcznik nr 4. Procedura stuzgca do wtgczania postanowieri KPP do praktyki wdrazania

programow), 20 March 2025, pp. 10-11.
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3. Court decisions in 2025

Table 1 — Decision 21 May 2025, Supreme Court (Sad Najwyzszy)

Deciding body (in [Sad Najwyzszy
original language)

Deciding body (in [Supreme Court
English)

Case number (also |I| KK 483/24
European Case Law
Identifier ECLI,
where applicable)

Parties . B.
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

21 May 2025

Web link to the
decision (if
available)

https://www.sn.pl/wyszukiwanie/SitePages/e-sprawa.aspx?ltemSID=14194-8c6a518a-16a9-42b6-9f75-
4d27018747dd&ListName=esprawa20248&Search=11%20KK%20483/24

Which were the
Charter

Article 47 (right to an effective remedy and to a fair trial)

situating the
[fundamental
rights dimension

provisions

referred to in the

case?

Key facts of the |).B. was charged with the criminal offense of causing damage to business transactions under Article 296(3) of the Penal
case also Code. On 2 March 2022, the first-instance court found J.B. guilty and sentenced them to 2 years' imprisonment,

conditionally suspending execution of the sentence for a probationary period of five years. The court further imposed an
obligation to repair the damage in part by paying 2,000,000PLN . On 29 November 2022, in response to an appeal by
defence counsel, the second instance court upheld the verdict. On 29 November 2023, the Supreme Court quashed the
appealed judgment pursuant to Article 439(1)(2) of the Code of Criminal Procedure and referred the case to the second-
instance court for re-examination. On 24 March 2024, the second-instance court upheld the appealed judgment. The
defence counsel filed a cassation appeal before the Supreme Court.

The defence counsel contested the judgment of the court of appeal on grounds related to infringements of criminal

procedure law affecting the content of the decision (under Art. 439(1)(2) Code of Criminal Procedure), and having an
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impact on and affecting the content of the decision (under Art. 439(1)(9) in conjunction with Art. 14(1) Code of Criminal
Procedure and Art. 433(2) together with Art. 437(1) Code of Criminal Procedure). The defence counsel complained about
the composition of the court of appeal which resulted in the lack of an independent and impartial court, due to defective
appointment of the judge adjudicating the case, as well as the latter’s strong connections with the executive power, as well
as his activity as a disciplinary ombudsman.

The key legal
question raised
by the Court

The Supreme Court had to assess whether defects in the appointment process of a judge constituted undue composition of|
that court to such a degree as to a violate a party's right to an independent and impartial court established by law,
guaranteed among others by Article 47 of the Charter of Fundamental Rights.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The Supreme Court recalled its well-established case law regarding the requisite threshold for determining a finding of
improper composition of the court within the meaning of Article 439(1) of the Code of Criminal Procedure. Namely, such
improper composition occurs when the composition of the court includes a person appointed to the office of a judge in a
regular court or military court at the request of the National Council of the Judiciary formed in accordance with the
procedure set out in the provisions of the Act of 8 December 2017 on amendments to the Act on the National Council of
the Judiciary and certain other acts, if the defectiveness of the appointment process leads, in specific circumstances, to a
violation of the standard of independence and impartiality within the meaning of Article 45(1) of the Constitution of the
Republic of Poland, Article 47 of the Charter of Fundamental Rights of the European Union and Article 6(1) of the
Convention for the Protection of Human Rights and Fundamental Freedoms.

The Supreme Court noted the criteria already set forth by the CJEU and the ECtHR regarding determination of when
defects in the nomination process of a particular judge will lead to a finding that the composition of the court with the
participation of that judge did not constitute a tribunal established by law.
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In assessing the grounds of appeal presented by the defence, namely the defective manner of appointment and undue
influence of the executive on the judge of the court of appeal, the Supreme Court also considered the judge's attitude
towards the changes made by the then legislative and executive authorities since 2017, as well as his interactions with the
executive power since that time. The Supreme Court held that this demonstrated undue influence of the executive power
on the judge, in addition to the defective manner of his appointment, constituted justified doubt as to his impartiality
which violated Article 439(1) of the Code of Criminal Procedure. The Supreme Court therefore sent the case back to the
court of appeal for reconsideration.

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

Punktem wyjscia dokonanej oceny jest tresc z pkt 2 uchwaty potaczonych Izb Sgdu Najwyzszego: Cywilnej, Karnej oraz
Pracy i Ubezpieczen Spotecznych z dnia 23 stycznia 2020 r., BSA 1-4110-1/20 (OSNK 2020, z. 2 poz. 7). Zgodnie z nim
"nienalezyta obsada sgdu w rozumieniu art. 439 § 1 pkt 2 k.p.k. albo sprzeczno$é w sktadzie sadu z przepisami prawa w
rozumieniu art. 379 pkt 4 k.p.c. zachodzi takze wtedy, gdy w sktadzie sadu bierze udziat osoba powotana na urzad sedziego
w sgdzie powszechnym albo wojskowym na wniosek Krajowej Rady Sgdownictwa uksztattowanej w trybie okreslonym
przepisami ustawy z dnia 8 grudnia 2017 r. o zmianie ustawy o Krajowej Radzie Sgdownictwa oraz niektdrych innych ustaw
(Dz. U.z 2018 r. poz. 3), jezeli wadliwos¢ procesu powotania prowadzi, w konkretnych okolicznos$ciach, do naruszenia
standardu niezawistosci i bezstronno$ci w rozumieniu art. 45 ust. 1 Konstytucji Rzeczypospolitej Polskiej, art. 47 Karty Praw
Podstawowych Unii Europejskiej (KPP - skrét SN) oraz art. 6 ust. 1 Konwencji o ochronie praw cztowieka i podstawowych
wolnosci (EKPC - skrot SN)".

Give full English
I:ranslation of all
he paragraphs

The starting point of the assessment made is the content from point 2 of the resolution of the combined Chambers of the
Supreme Court: Civil, Criminal and Labour and Social Insurance Chambers of 23 January 2020, BSA 1-4110-1/20 (OSNK
2020, z. 2 item 7). According to it, “undue composition of the court within the meaning of Article 439(1)(2) of the Code of
Criminal Procedure or a contradiction in the composition of the court with the provisions of the law within the meaning of

Article 379(4) of the Code of Civil Procedure also occurs when the composition of the court includes a person appointed to
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where the Court [the office of a judge in a regular court or military court at the request of the National Council of the Judiciary formed in
uses the Charter [|accordance with the procedure set out in the provisions of the Act of 8 December 2017 on amendments to the Act on the
National Council of the Judiciary and certain other acts (Journal of Laws of 2018, item 3), if the defectiveness of the
appointment process leads, in specific circumstances, to a violation of the standard of independence and impartiality
within the meaning of Article 45(1) of the Constitution of the Republic of Poland, Article 47 of the Charter of Fundamental
Rights of the European Union (abbreviated as CFR — Supreme Court) and Article 6(1) of the Convention for the Protection
of Human Rights and Fundamental Freedoms (abbreviated as ECtHR — Supreme Court)."

Did the Court use |[]give direct access to an
[the Charter to individual right

(tick one or more
boxes AND
provide

. [Icheck legality of national law
explanation):

Xinterpret national law The Supreme Court confirmed that in order to correctly interpret the provision of the
Code of Criminal Procedure which speaks of undue staffing of the court, reference should
be made to the concept of an independent and impartial court as expressed in Article 47
of the Charter of Fundamental Rights.

[Icheck legality of EU law
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[linterpret EU law

Was the Charter
already referred
[to by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

[ICharter was already referred to by the parties.

X Charter reference was introduced by the Court.

Was the Charter
referred to
[together with
constitutional,
European, or
international

XRights and principles as
contained in the national

constitution

The Supreme Court referred to the Charter together with Art. 45(1) of the Constitution
of Poland.

[J(Unwritten) general principles of

EU law
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sources? Tick one
or more boxes as
appropriate.

[IThe European Convention on
Human Rights

[JOther Council of Europe
conventions?

Cinternational law (UN
conventions, etc.)?

[JEuropean Court of Justice
decisions?

[INo, the Charter was used alone.
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The relevance of a) the relevance of the Charter for the concrete case can be considered as:

l:he decision and
he Charter: ULow
overall

CLIMedium
assessment
providing a High

condensed legal
analysis of the  [The subject matter of the cassation (i.e. the matter touched on by Art. 47 of the Charter) was analysed in depth by the
case court. Not only were the impacts of systemic defects in the system of appointment of judges in Poland on the right to a fair
trial addressed, but undue executive interference with judicial independence was also analysed by the Supreme Court.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

CLow
CIMedium
X High

The issue of the independence and impartiality of the judiciary remains a systemic problem in Poland, as confirmed by
numerous judgments of the CJEU and the ECtHR referenced by the Supreme Court in this case. This case is one in a still

growing body of jurisprudence in which the Supreme Court has assessed compliance of the functioning of the judiciary in
Poland with international norms, including Article 47 of the Charter.
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Table 2 — Decision 22 May 2025, Supreme Administrative Court (Naczelny Sad Administracyjny)

Deciding body (in |[Naczelny Sgd Administracyjny
original language)

Deciding body (in [Supreme Administrative Court
English)

Case number (also |l OSK 2155/22
European Case Law
Identifier ECLI,
where applicable)

Parties K. S., Minister of the Interior and Administration

Decision date 22 May 2025

\Web link to the |https://orzeczenia.nsa.gov.pl/doc/E9SAEA2896
decision (if

available)

Which were the |Art. 7 (respect for private and family life)
Charter
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provisions
referred to in the
case?

Key facts of the
case also
situating the
ffundamental
rights dimension

On 28 April 2020, the Mayor of the City of Warsaw refused to issue an identity card to S.S.’s minor daughter.

On 19 June 2020, the Voivode of Mazowiecki upheld an appeal of this decision. The voivode’s justification of the decision
was that under the provisions of the Act on Identity Cards it was impossible to enter two persons of the same sex as the
parents of the holder of the above-mentioned document in the identity card.

On 31 August 2021, the Minister annulled the decision of the Voivode and of the Mayor. The Minister ordered the identity
card to be produced, but in a way in which only one of the mothers identified on the child’s Spanish birth certificate was
listed and the father’s data was omitted.

The appellant did not agree with the Minister’s reasoning and filed an appeal against it.
On 22 October 2021, the Minister of Internal Affairs and Administration upheld his own decision.

On 11 April 2022, the first instance court dismissed the complaint of K.S. against the 22 October 2021 decision. The
appellant lodged an appeal in cassation against the court’s judgment, alleging numerous violations of substantive law,
among which Article 18 of the Constitution of the Republic of Poland, Articles8 and 14 of the ECHR, Article 3 of the Law on
Civil Status Records, Article 12(1) of the Population Registration Act, and Article 7 of the Charter of Fundamental Rights.
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The key legal
question raised
by the Court

The key legal question raised by the Court in this case regarded the scope of obligation of Poland to issue an identity card
to a minor whose foreign birth certificate indicates as parents persons of the same sex.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The Court found that while the appellant considered it important for the names of both mothers to be entered in the
minor’s identity card, it considered the parenthood of those persons apparent from the birth certificate of the minor
issued in another EU Member State (Spain). Therefore, the Court considered the identity card not necessary to establish
the filial relationship. The Court further considered it irrelevant to refer a question for a preliminary ruling to the CJIEU (as
requested by the Commissioner for Human Rights, who participated in the proceeding), as the answer to the indicated
issue had already been provided by the CJEU in its judgment of 24 June 2022, C-2/21. The Court also found that the
issuance of an identity card with the name of only one of the parents does not constitute a form of discrimination against
the child, neither violates the child's right to maintain identity or fails to protect the family. The Court lastly noted that an
identity card does not serve as a civil status certificate and cannot replace it, and it also does not transcribe a foreign birth
certificate.

The Court therefore dismissed the cassation appeal as unfounded pursuant to Article 184 of the Code of Civil Procedure.

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

Skarge kasacyjng od powyzszego wyroku ztozyta skarzgca, zaskarzajgc go w catosci, zarzucajgc na podstawie art. 174 pkt 1
ustawy z 30 sierpnia 2002 r. Prawo o postepowaniu przed sagdami administracyjnymi (Dz. U. z 2022 r. poz. 329; dalej:
p.p.s.a.) naruszenie przepisOw prawa materialnego, tj.:

[...]

8) art. 21 ust. 1 Traktatu o Funkcjonowaniu Unii Europejskiej (Dz. U. z 2004 r. nr 90 poz. 864/2 ze zm.; dalej: TFUE) i art. 7

Karty Praw Podstawowych Unii Europejskiej (Dz. U. UE C. z 2007 r. nr 303, poz. 1; dalej: KPP) poprzez ich btedng wyktadnie i
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ograniczenie matoletniej prawa do poszanowania jej zycia rodzinnego oraz prawa do swobodnego przemieszczania sie i
pobytu na terytorium panstw cztonkowskich z kazdg z jej matek poprzez uznanie, ze w rejestrze PESEL oraz dowodzie
osobistym dziecka mozliwe jest pominiecie danych jednego z jej rodzicdw i nieproporcjonalne utrudnienie jej tym samym
korzystania z tej swobody ze wzgledu na niespdjnos¢ danych dotyczacych jej tozsamosci w Polsce i w Hiszpanii oraz innych
krajach UE - co doprowadzito do naruszenia przez sad pierwszej instancji art. 145 § 1 pkt 1 lit. a oraz art. 135 p.p.s.a.
poprzez ich niezastosowanie.

Give full English

I:ranslation of all
he paragraphs

where the Court
uses the Charter

The appellant lodged a cassation appeal against the above judgment, challenging it in its entirety, alleging based on Article
174(1) of the Act of 30 August 2002. Law on Proceedings before Administrative Courts (Journal of Laws of 2022, item 329;
hereinafter: p.p.s.a.) a violation of substantive law, i.e.:

8) Article 21(1) of the Treaty on the Functioning of the European Union (Journal of Laws of 2004 No. 90, item 864/2, as
amended; hereinafter: TFEU) and Article 7 of the Charter of Fundamental Rights of the European Union (Journal of Laws of
2007 No. 303, item 1; hereinafter: the CFP) by misinterpreting them and restricting the minor's right to respect for her
family life and the right to move and reside freely within the territory of the Member States with each of her mothers by
recognizing that it is possible to omit the data of one of the child's parents in the PESEL(Powszechny Elektroniczny System
Ewidencji Ludnosci, or Universal Electronic System for Registration of the Population) register and the child's identity card.
The latter would disproportionately hinder the use of this freedom due to the inconsistency of data concerning his/her
identity in Poland and Spain and other EU countries - which led to the violation by the court of first instance of Article 145
§ 1 point 1 letter a and Article 135 of the Code of Civil Procedure by not applying them.
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II‘)id the Court use
he Charter to
(tick one or more
boxes AND
provide
explanation):

[give direct access to an
individual right

[Icheck legality of national law

[interpret national law

[Icheck legality of EU law

[interpret EU law

Was the Charter
already referred

o by the parties
(including third
parties where

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.
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applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

Was the Charter
referred to
[together with
constitutional,

[JRights and principles as
contained in the national
constitution

European, or
international
sources? Tick one
or more boxes as

[J(Unwritten) general principles of
EU law

appropriate.

[JThe European Convention on
Human Rights

[JOther Council of Europe
conventions?
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XInternational law (UN Treaty on the Functioning of the European Union, Art. 21(1)

conventions, etc.)?

[JEuropean Court of Justice
decisions?

[INo, the Charter was used alone.

The relevance of

he decision and
I:he Charter:
overall
assessment
providing a
condensed legal
analysis of the
case

a) the relevance of the Charter for the concrete case can be considered as:
[ILow
XMedium
[IHigh

In this case, only the applicant raised applicability of the Charter (Art. 7). The Court provided only a very brief analysis in
terms of the alleged violation of right to private and family life.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

Low
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CIMedium
[IHigh

The Court did not analyse either Charter provisions, or the right underlying the article of the Charter cited by the appellant
(right to private and family life). Therefore, the case offers only minimal insight into potential future linkages between the
Charter and national jurisprudence.
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