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1. Short Analysis of the use of the
Charter in the Member States

1.1. Charter issues: violations and/or non-
application

In 2025, there were two concrete examples of violations/non-application of the EU
Charter.

The first example concerns the opening of an infringement procedure? by the
European Commission against Portugal’s failure to transpose Directive (EU)
2024/1226, on the definition of criminal offences and penalties for the violation of
Union restrictive measures?. The transposition deadline expired on 20 May 2025, yet
Portugal did not notify any national implementing measures. As this Directive forms
part of binding EU secondary legislation, Member States are required to achieve the
intended result within the set deadline. The failure to transpose, therefore, constitutes
a breach of EU law capable of triggering infringement proceedings such as the one that
has been opened. Moreover, the situation falls within the scope of EU law under
Article 51(1) of the Charter. The Directive itself expressly states in its preamble (Point
43) that it respects and seeks to ensure full compliance with fundamental rights
recognised by the Charter, including the right to liberty and security (Article 6),
protection of personal data (Article 8), freedom to conduct a business (Article 16), the
right to property (Article 17), the right to an effective remedy and to a fair trial (Article
47), the presumption of innocence and rights of defence (Article 48), the principles of
legality and proportionality of criminal offences and penalties (Article 49), and the right
not to be tried or punished twice in criminal proceedings for the same criminal offence
(Article 50). The failure to transpose this Directive raises potential concerns under
several provisions of the Charter, as delayed transposition deprives individuals and
entities of clear legal recourse and judicial safeguards when facing or contesting
sanctions enforcement and undermines foreseeability and legal certainty, disproving

L European Commission (2025), “Commission takes action to ensure complete and timely transposition

of EU directives”, press release, 24 July 2025.

2 Directive (EU) 2024/1226 of the European Parliament and of the Council of 24 April 2024 on the
definition of criminal offences and penalties for the violation of Union restrictive measures and
amending Directive (EU) 2018/1673, OJ 2024 L 2024/1226.
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the effective enjoyment of Charter rights within its scope. Therefore, this case
illustrates how legislative inaction can constitute a form of non-compliance with the
Charter’s guarantees of legality and effective judicial protection.

The second example concerns a relevant judicial case where the Charter was used to
support the Court's legal reasoning, in response to a potential violation of Charter-
related rights and EU law. The case concerned the recently approved Decree 6/XVII of
the Parliament3, which amends Law 23/2007 of the legal framework governing the
entry, stay, exit, and removal of foreign nationals in Portugal (also known as the “Law
of the Foreigners”)®. The changes approved by the Parliament, led the President of the
Republic to request a preventive review of constitutionality to the Constitutional
Court, arguing that the changes violated several constitutional guarantees and were
against EU law and principles, particularly Articles 7, 24 and 47 of the Charter and the
Family Reunification Directive (2003/86/EC)°. The decision of the Constitutional Court®
largely supported the assessment of the President, and used several other articles of
the Charter as a reference to support its legal reasoning. In its assessment, the Court
relied on Charter-protected rights. The requirement that foreign residents had to wait
two years before applying for family reunification was found to impose a
disproportionate restriction on family life and children’s best interests. With regard to
the conditions for family reunification, the Court accepted that some requirements,
such as “adequate housing” and “sufficient means of subsistence”, were compatible
with the Charter, provided they were clear, foreseeable, and did not allow the
administration to impose additional barriers. By contrast, the Court found that the
obligation to comply with undefined “integration measures” raised serious Charter

3 Portugal, Decree 6/XVIl of the Parliament, amending Law 23/2007 of 4 July, which approves the
approves the legal regime governing the entry, stay, departure and removal of foreigners from
national territory (Decreto da Assembleia da Republica 6/XVIl, que altera a Lei 23/2007, de 4 de

julho, que aprova o regime juridico de entrada, permanéncia, saida e afastamento de estrangeiros

do territério nacional), 16 July 2025.

4 Portugal, Law 23/2007, which approves the legal regime governing the entry, stay, departure and
removal of foreigners from national territory, and subsequent amendments (Lei 23/2007, que

aprova o regime juridico de entrada, permanéncia, saida e afastamento de estrangeiros do

territorio nacional e alteracées subsequentes), 4 July 2007.
5 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, OJ 2003 L 251

(Family Reunification Directive).

6 Portugal, Constitutional Court (Tribunal Constitucional), Judgment 785/2025 on preventive review of
constitutionality, a set of rules contained in Decree 6/XVII of the Parliament, amending Law

23/2007 (Acérddo 785/2025 relativo a fiscalizacdo preventiva da constitucionalidade, um conjunto

de normas constantes do Decreto 6/XVII da Assembleia da Republica, que altera a Lei 23/2007), 8
August 2025.
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concerns. The lack of clarity regarding their timing and consequences, combined with
the illustrative nature of the list, created a risk of arbitrary interference with family life
under Article 7 and insufficient protection of children under Article 24. As these
measures directly affect Charter rights, the Court declared that their essential
elements should be determined by Parliament. Delegating this power to the executive,
therefore, violated both the constitutional allocation of legislative competence and the
Charter requirement that limitations on fundamental rights be provided for by law and
be foreseeable. The Court also assessed procedural changes in light of the Charter.
Extending decision-making deadlines and abolishing tacit approval, when combined
with the two-year residence requirement, could lead to prolonged family separations.
The Court held that this cumulative effect constituted a disproportionate interference
with Charter rights to family life and the child’s best interests, even if individual
procedural adjustments might be acceptable under EU law. Finally, the Court
concluded that restricting judicial remedies against administrative inaction was
incompatible with Article 47 of the Charter (right to an effective remedy). The
limitations could deprive applicants of timely judicial protection in situations where
family reunification was time-sensitive. Administrative efficiency and caseload
management were held insufficient to justify such restrictions, which failed to meet
standards on necessity and proportionality.

1.2. Context and trends

The Portuguese Constitution’ provides that Portugal is a democratic state based on the
rule of law (Article 2). This ensures that the actions of the state and public
administration are bound by legal norms, operating within a framework that respects
and promotes democratic values and fundamental rights. Enshrined in the Constitution
as binding legal norms, fundamental rights are central to upholding the exercise of
public power, guiding the actions of state institutions and public authorities. Although
Portugal performs well in international democratic and rule of law indices, there are
still challenges in effectively implementing fundamental rights. Policymakers,
stakeholders and other legal and judicial representatives of public institutions are
increasingly aware of the existence and relevance of the Charter. The main areas of
concern are, as examples, equality, access to timely and fair judicial proceedings, data
protection, and freedom of expression and of the media. In recent years, fundamental
rights have been increasingly used in a diversity of documents, training actions or legal
frameworks for new legislation, whether as a general reference or including a specific

7 Portugal, Decree Approving the Constitution (Decreto de Aprovacéo da Constituicéo), 10 April 1976.
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or detailed allusion to the Charter. Nevertheless, it is a slow process with an
intermittent and inconsistent use of the Charter, mainly, backed by previous research?,
due to the existence of similar national legislation, the vagueness of the Charter for
specific topics and the practical adoption of other international documents, Charters
or Conventions, among others, that are more useful to tackle specific issues.

References to the Charter can be found in a diversity of contexts and documents, but
not in a quantitative way. Its use is still scarce in judicial decisions issued by courts or in
the legal framework for proposing and approving new legislative acts by the
Government, Parliament or other public entities. In training actions, it is used lightly
and often in passing references to human rights, fundamental rights, or human dignity,
or when discussing the various international documents to which Portugal is bound.
The use by civil society organisations is also limited due to the preference for specific
documents and legislation related to their area of interest and concrete activity. The
following five examples reveal a selective use of the Charter in different contexts.

a) Ombudsperson (Provedoria de Justica) — the Ombudsperson has, in the Annual
Report related to 2024 (released in 2025)°, a whole section dedicated, not only to the
cooperation with the Agency for Fundamental Rights of the European Union, but also
including other information referred to the participation in activities and actions
involving the Charter and the contributions to several national reports requested by
FRA in diverse thematic (page 128 and following). The most relevant national activity in
this annual report related to the Charter refers to the participation of the
Ombudsperson in some management structures of the European funds in Portugal and
the assessment of the fulfiiment of the implementation of the Charter in the national
programmes. The Ombudsperson integrates the Technical Monitoring Committee (CAT
— Comité de Acompanhamento Técnico) of the Internal Security Fund (FSI — Fundo para
a Seguranga Interna) and the Instrument for Financial Support for Border Management
and Visa Policy (IGFV — Instrumento de Apoio Financeiro a Gestdo das Fronteiras e a
Politica de Vistos) and, according to the report, based on the experience gained from
participating in these bodies, it became clear to the Ombudsperson that there were no
effective provisions and/or mechanisms in place to ensure that the programmes
supported by these two funds and their implementation comply with the relevant
provisions of the Charter. According to the information provided in the report, the

8 The documents issued within the European Commission-funded project “FAIR - EU Charter of

Fundamental rights: Awareness raising and Instruments”, which are grounded in fiel[dwork made in

nine EU countries, in which Portugal is included, show this trend of intermittent and inconsistent
use of the Charter despite its increased use.

® Ombudsperson (Provedoria de Justica) (2025), Report to the Parliament 2024 (Relatdrio a Assembleia
da Republica 2024), Lisbon, Provedoria de Justica.
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Ombudsperson submitted a document to these bodies expressing several concerns
and offering suggestions for improvement, among other aspects, pointing out that
structural documents (namely the “Evaluation Plan” and “Methodology and Criteria for
Selecting Applications”) were absent of any reference to the fundamental rights,
making it impossible to monitor the use of funds from the point of view of promoting
and protecting fundamental rights, especially in what concerns the execution and the
outputs related with the funding.

b) The Ombudsperson (Provedoria de Justica) — recommendations to the public
institute Infrastructures of Portugal (IP — Infraestruturas de Portugal) on the control of
environmental noise resulting from the operation of transport infrastructure. The
Ombudsperson wrote a letter requesting action and making recommendations to the
Infrastructures of Portugal, after receiving complaints for the inaction of this public
institute in relation to making the control of environmental noise in main roads with
traffic exceeding three million vehicles per year, under the responsibility of this
institute. The strategic noise maps should be drawn up, approved and reviewed every
five years, but this institute had only mapped 16 sections, out of a total of 339, for
which it was responsible, by the time of the letter was sent. Therefore, the
Ombudsperson, among other reasons, considers that “the delay in its preparation
significantly infringes upon the fundamental rights of citizens, namely the rights to
health protection, rest, tranquillity and sleep, as well as the right to a healthy
environment”0, It can be also stressed that the news published in a daily newspaper
highlighted the violation of fundamental rights in its headline, catapulting it to
prominence rather than relegating it to a secondary position in the body of the news
itself'. Although the Ombudsperson did not explicitly refer to the Charter or to the
Constitution, the reference to “fundamental rights” may be interpreted as an implicit
indication that the situation falls within the scope of EU law, as environmental noise is
regulated by EU law. In accordance with Article 51(1) of the Charter, the fundamental
rights at stake may therefore be understood as including those protected by the
Charter, notably the right to health protection (Article 35), respect for private and
family life (Article 7), and environmental protection as reflected in Article 37.

c) National Commission for Data Protection (CNPD — Comissdo Nacional de Prote¢do de
Dados) — the CNPD has been analysing the legal framework for personal data

10 Ombudsperson (Provedoria de Justica) (2025), Letter sent to the Secretary of State for Infrastructure,

who oversees Infraestruturas de Portugal (Carta enviada ao Secretdrio de Estado das

Infraestruturas que tutela a Infraestruturas de Portugal), 7 October 2025.

1 pyblico (2025), "Ombudsperson asks IP for greater control of environmental noise. Inaction results in

‘indifference to fundamental rights” (Provedoria de Justica pede a IP mais controlo do ruido

ambiente. Inaccdo resulta em “indiferenca perante direitos fundamentais), 22 October 2025.
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protection in light of the EU Charter of Fundamental Rights and the General Data
Protection Regulation (GDPR), especially in relation to specific legislation and
cybersecurity legislation. The CNPD is requested to provide opinions on draft
legislation processes, and within the multiple opinions issued, there are several that
resort to the Charter on the initial framework to discuss the legal provisions of the
draft legislation. One case is the Opinion 2025/46% (Parecer/2025/46) on the “Draft
Law No. 7/XVII/1 (GOV) — Authorises the Government to transpose Directive (EU)
2022/2555 on measures to ensure a high common level of cybersecurity across the
Union”!3, The use of the Charter is relevant as an initial framework and the reference
to the European legislation that matters for this topic. There are, nevertheless, many
other opinions issued by the CNPD that do not make any reference to the Charter,
despite being related to the protection of personal data of citizens.

d) Sever do Vouga Municipal Council (Cdmara Municipal de Sever de Vouga) — the
Charter is referred in the revision process of the Code of Ethics and Conduct of the
Municipality of Sever do Vouga!, namely the Article 41 (Right to good administration).
The legal framework also resorts to other national and international legislation and
reference documents related to the local good administration. This is an example of
the use of the Charter in local contexts, together with the framework of public policies.

e) Polytechnic Institute of Setubal (Instituto Politécnico de Setubal) — the use of the
Charter was made within the approval of the Regulation for the Implementation of the
Legal Regime for the Protection of Personal Data of the institution!>. Among other
legislation and reference documents, there is an initial resort to Article 8 of the Charter
(Protection of personal data), as it aligns with the regulation's aim and its thematic

12 National Commission for Data Protection (Comissdo Nacional de Prote¢éo de Dados), Opinion 2025/46
(Parecer 2025/46), Lisbon, National Commission for Data Protection.

13 portugal, Draft Law 7/XVII/1, Legislative Authorisation for the Government to transpose Directive (EU)
2022/2555 on measures to ensure a high common level of cybersecurity across the Union

(Proposta de Lei 7/XVIl/1.2, Autorizacédo Legislativa para o Governo transpor a Diretiva (UE)

2022/2555, relativa a medidas destinadas a garantir um elevado nivel comum de cibersequranca na
Unido), 3 July 2025.

14 portugal, Regulation 809/2025, which approves the final version of the 1st revision to the Code of

Ethics and Conduct of the Municipality of Sever do Vouga (Requlamento 809/2025, que aprova a

versdo final da 1.2 revisdo ao Cédigo de Etica e de Conduta do Municipio de Sever do Vouga), 8 July
2025.

15 portugal, Regulation 4/2025, which approves Regulation for the Implementation of the Legal Regime

for the Protection of Personal Data of the Polytechnic Institute of Setubal (Requlamento 4/2025,

que aprova Requlamento de Implementacdo do Regime Juridico de Protecdo de Dados Pessoais do
Instituto Politécnico de Setubal), 3 January 2025.
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focus. This is another example of the use of the Charter, again as a legal framework to
implement a public policy related to data protection.

An absence in 2025 was registered with the Opinions issued by the Commission for
Equality in Work and Employment (CITE — Comissdo para a Igualdade no Trabalho e no
Emprego). Among other competencies, CITE issues opinions and analyses complaints:
at the request of any interested party; prior to the dismissal of pregnant workers,
workers who have recently given birth or are breastfeeding, or workers on parental
leave; or prior to the employer's intention to refuse authorisation for part-time or
flexible working hours to workers with children under the age of 12. In previous years,
the Charter was cited in several opinions, but in 2025, out of 217 already published,
the Charter of Fundamental Rights was not found to support the legal framework of
the issued Opinions. The Opinions regularly use the European Social Charter of the
Council of Europe or the European Pillar of Social Rights of the European Union to
support their legal reasoning, among other references to EU Directives and national
legislation. Nevertheless, the Charter was not used as a reference document in 2025
by CITE. In several Opinions there is a reference to the “fundamental rights of
workers”, but it does not remit to the Charter.

In the Portuguese context, the use of the Charter is still vague, intermittent and
inconsistent after 25 years. The reasons remain the same, although it can be traced, as
the examples show, a more regular use of the Charter as a background framework,
European legal reference or even through the reference to specific articles in thematic
actions by public entities or civil society organisations. There is, nevertheless, an
increasing awareness of its existence, relevance, and how it can be used in some cases,
as can be observed in FAIR’s survey results from 20241, The 358 answers obtained
from the online survey, in which 86% were working in a public body, showed that 73%
were aware of the Charter and knew what it is, while 18% knew the Charter but did
not know much about it. The level of awareness was good enough, but as much as it
should be expected, especially in what refers to its relevance and use.

1.3. Analysis of the ‘barriers’ and the
‘drivers’ to the efficient and frequent
use of the Charter by legal

16 Center for the Study of Democracy (2024), Deliverable 2.3. Report on the main findings of the FAIR

survey on the Charter of Fundamental Rights, Rome, Fondazioni Giacomo Brodolini
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practitioners inside and outside the
public administration and the judiciary

During mid-2024 and 2025, several activities were implemented at the national level
within the framework of the project FAIR — EU Charter of Fundamental Rights:
Awareness Raising and Instruments to Promote a Culture of Rights project!’, which
enabled the identification of barriers and drivers influencing the effective and frequent
use of the Charter of Fundamental Rights of the European Union. Drawing on research
outputs, surveys, focus groups, and public seminars, the project provided valuable
insights into how legal professionals, public officials, and judicial authorities engage
with the Charter in their daily work and decision-making processes.

Several structural and practical barriers were identified as limiting the efficient and
consistent use of the Charter in Portugal, resulting from the diverse methodologies
applied throughout the last two years. First, limited awareness and understanding of
the Charter’s scope and applicability among legal practitioners and public officials
emerged as a recurring challenge. While most professionals recognise the Charter’s
importance, they often perceive it as a complementary rather than primary legal
instrument, frequently overshadowed by national legislation or the European
Convention on Human Rights. The case law identified above is proof of that.
Simultaneously, although training initiatives on the Charter exist at the national level,
they are not systematically integrated into professional development programmes for
judges, lawyers, and public officials. Training often focuses on theoretical aspects
without translating knowledge into operational guidance or practical casework.
Consequently, professionals struggle to apply the Charter effectively in concrete legal
contexts or administrative decision-making. Third, institutional fragmentation and lack
of coordination between public authorities hinder coherent implementation. Limited
communication and exchange of good practices between ministries, agencies, and
courts reduce opportunities to develop a shared understanding of how to integrate the
Charter into legislative, administrative, and judicial actions. This fragmentation is

7 This project is promoted by a consortium of 9 organisations based in nine different EU countries
(Belgium, Bulgaria, Croatia, Cyprus, Greece, Italy, Portugal, Slovenia, and Spain) and intends to be a
direct response to the solicitations enshrined in the European Commission’s 2020 “Strategy to
Strengthen the Application of the EU Charter of Fundamental Rights”. The relevance of this project

lies in its target orientation to professionals who deal with the Charter in their daily work.
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compounded by bureaucratic inertia and a persistent tendency to rely on existing
national instruments rather than to explore the Charter’s potential®8.

Despite these barriers, the FAIR project also identified several drivers that can promote
a more systematic and meaningful use of the Charter, as it happens in Portugal. A key
driver is the growing recognition of the Charter’s added value in emerging policy areas,
particularly those related to digital rights, privacy, and data protection. In these fields,
where national legislation may lag behind technological developments, the Charter
serves as a modern and adaptable framework that strengthens legal reasoning and
supports national case-law. One can find some landmark rulings in Portugal by courts
and decisions by public administration bodies regarding the use of metadata and
personal data have explicitly relied on the Charter as a key component of their legal
framework (e.g. CNPD). Furthermore, training and awareness-raising efforts, when
effectively delivered and context-specific, have demonstrated potential to improve
practitioners’ engagement, but it remains scarce and not structurally integrated in
regular curricula. For instance:

a) The National Institute for Public Administration (INA — Instituto Nacional de
Administra¢do), a public institute integrated into the indirect administration of the
State, with administrative, financial and patrimonial autonomy, promotes, every year,
the Human Rights Training Programme for Public Administration (Programa de
Capacitagdo em Direitos Humanos para a Administragcdo Publica), a training
programme aimed at civil servants in public administration, particularly senior
technicians, officers in top or middle management positions, technical assistants,
operational assistants and special career workers (such as security forces). The
programme is developed by INA in partnership with several national bodies with a
human rights remit. It has a specific emphasis on human rights/fundamental rights
that has some relevance because it is directed at public servants of various branches of
the public administration and directly involves national bodies with a human rights
remit that, by definition, have more expertise in the area of human and fundamental
rights. More especially, this training programme aims to promote and disseminate
human and fundamental rights in the exercise of duties within public administration. It
seeks to provide participants with an understanding of the relationship between the
democratic rule of law, the separation of powers, and the protection of rights, as well
as to recognise the multi-level system of human and fundamental rights protection
and the role of the State in their promotion. Furthermore, it also aims to familiarise
participants with the public policy framework for the promotion of human and

18 Centre for Social Studies (Coord.) (2025), D2.6 Comparative report on the gaps and strategies to raise

awareness and to improve the use of the EU Charter, Rome, Fondazioni Giacomo Brodolini.
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fundamental rights, to highlight the role of public sector employees as key actors in
strengthening the link between public administration and fundamental rights, and to
develop the ability to collect, select, and interpret legal information to support
reasoned decision-making. Finally, it encourages a critical approach to identifying
situations of inequality and threats to human and fundamental rights in the context of
public services. As a result, this initiative is able to train and raise fundamental rights
awareness among public administration officials in a more thorough manner®®. Within
this training programme, the Charter is used as one of the key legal instruments. It
should also be noted that INA was recently awarded the UNESCO Chair "Education for
Development in Public Administration: Participation, Innovation and Capacity
Building". This is the first UNESCO Chair in Portugal established outside the academic
or university sector, underscoring the INA’s role as a national reference in training,
knowledge development, and innovation within the Public Administration®°.

b) The Centre for Judicial Studies (CEJ — Centro de Estudos Judicidrios) also promoted
some specialised training courses that made use of the Charter?!. The first was on 5
February 2025, on European and international data protection standards. This
initiative aims at introducing participants to the key legal instruments developed by
the Council of Europe and the European Union, including the Charter, whose central
role in safeguarding privacy and personal data is emphasised throughout the
programme. Drawing on the jurisprudence of both the European Court of Human
Rights and the Court of Justice of the European Union, the course explores data
protection challenges across areas such as health, the media, emerging technologies,
electronic marketing and workplace surveillance. It was aimed at judges, public
prosecutors, lawyers, and other legal professionals, thereby strengthening
fundamental rights literacy within the justice sector and promoting a deeper
understanding of the Charter’s protective framework in practice. On 10 March 2025,
CEJ also promoted a course on labour rights as human rights. This initiative aimed at
offering participants a comprehensive overview of the European system of labour-
rights protection as developed by the Council of Europe and the European Union. It
addressed both individual and collective labour rights, drawing primarily on the
European Social Charter and the corresponding provisions of the European Convention
on Human Rights, while also highlighting the central role of the Charter and relevant
EU labour legislation. It was aimed at judges, public prosecutors, labour inspectors and
senior officials from the Ministry of Labour. Finally, on 18 March 2025, CEJ dedicated a

1 For more information, see the National Institute for Public Administration website.

20 National Institute for Public Administration, written information, 08 October 2025.
21 Centre for Judicial Studies (Centro de Estudos Judicidrios) (2024), Ongoing Training Plan 2024-2025
(Plano de Formacdo Continua 2024-2025), Lisbon, Centre for Judicial Studies.
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training activity to a comparative analysis of the European Convention on Human
Rights and the Charter. The training activity explored both the substantive similarities
and differences between these two human-rights instruments and the distinct ways in
which their judicial oversight mechanisms operate. Focusing on the practical need for
legal professionals to apply the Convention and the Charter together effectively, this
event aimed to equip participants with the skills to manage their interaction in
everyday judicial and prosecutorial tasks. Aimed primarily at judges and public
prosecutors, this initiative reinforced a deeper understanding of the Charter’s role
within the EU fundamental-rights architecture and promoted more effective rights
protection across the justice system. For each of these activities, fifty places were
available.

In a different field, besides what was referred in the previous section on the use of
European funds in Portugal, where there is not a use of the Charter to assess the
implementation of the funded projects and activities, the same occurs to the funding
of scientific activity, mainly in the universities and research centres. During the filling
of the application forms, to apply for competitive funding, researchers must address
the goals of their proposal in accordance to one or more of the 17 Sustainable
Development Goals /SDGs) of the United Nations, but not in relation to the Charter. In
addition, there is no assessment of the results of the research activity in accordance
with any of the 17 SDGs. It is a mere bureaucratic check-up in the application process,
to fill a formality?2.

22 An example can be observed in one of the last main competitions for funding opened by the
Portuguese Foundation for Science and Technology (FCT — Fundag¢do para a Ciéncia e Tecnologia),

through the consultation of the several guiding documents, including the regulation approved.
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2. Use of the Charter in relation to
Funding

2.1. Number of complaints examined under
the EU Common Provisions Regulation
in 2025

Regarding the number of complaints examined under the EU Common Provisions
Regulation in 2025, there is no record of complaints examined for the year of 202523,

2.2. Example where the monitoring
mechanism under the EU Common
Provision Regulation prevented/
addressed possible violations of the
rights under the Charter in 2025

To date, no cases of potential or actual Charter violations have been reported in the
context of the implementation of the Portugal 2030 funding programmes.
Nevertheless, the monitoring mechanisms established under the Common Provisions
Regulation have played a preventive role throughout 2025 by ensuring continuous
verification of compliance with the Charter at all stages of programme management. In
2025, these mechanisms operated through: ongoing monitoring activities integrated
into programme implementation, ensuring that managing authorities verify
compliance with the Charter when assessing operations, conducting follow-up, and
analysing reports, and capacity-building actions, including the training session
organised by the Directorate-General for Justice Policy (DGPIJ- Dire¢do-Geral da Politica
da Justica) in cooperation with the Agency for Development and Cohesion (AD&C —
Agéncia para o Desenvolvimento e Coesdo), reinforcing the capacity of authorities and

2 portugal, Agency for Development and Cohesion (Agéncia para o Desenvolvimento e Coesdo), written
response, 31 October 2025.
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Monitoring Committee members to identify, prevent, and address risks of non-
compliance with the Charter?*.

Additionally, the national Managing Authority, in line with criterion set out in the
enabling conditions, which also extends to the verification of the enabling condition on
the practical implementation and application of the United Nations Convention on the
Rights of Persons with Disabilities, has adopted, in its working instruments, the
collection of information, at the time of examination of applications by proposers and
also at the level of check lists for verifying the conditions of admissibility and eligibility
of beneficiaries and operations, which allows for verification of the alignment of
financed operations with those principles. The information collected concerns the
extent to which the operation/application upholds gender equality and equal
opportunities, including respect for persons with disabilities, the use of inclusive
language, and the promotion of inclusivity. It also assesses how the operation
promotes equal opportunities and prevents discrimination on the grounds of sex, race
or ethnic origin, religion or belief, disability, age, or sexual orientation throughout the
preparation, design, and implementation phases. Particular attention is given to the
needs of target groups at risk of discrimination, especially the requirements necessary
to ensure accessibility for persons with disabilities®.

2.3. Example of promising practice in the
implementation of the Horizontal
Enabling Conditions relating to the
Charter in 2025

An example of a promising practice in Portugal’s implementation of the Horizontal
Enabling Condition relating to the Charter, during 2025, was the reinforcement and
systematisation of capacity-building activities for all entities involved in the
management and oversight of EU funds. An example of this was the promotion of a
dedicated training session on the application of the Charter, delivered by the DGPJ in
cooperation with AD&C. This initiative, which took place on 3 November, aimed to
provide centralised and specialised training focused on the legal nature, content, and

24 portugal, Agency for Development and Cohesion Agéncia para o Desenvolvimento e Coesdo), written
response, 31 October 2025.
% portugal, Thematic Programme for Climate Action and Sustainability (Programa Temdtico para a A¢éo

Climdtica e Sustentabilidade), written response, 19 December 2025.

15



practical applicability of the Charter at the national level and within EU funds
management, and to strengthen procedures for handling potential complaints linked
to the Charter?®.

Another example is that the AD&C, as the coordinating entity, will set up a Working
Group with the participation of the Managing Authorities, which will aim to survey,
share and monitor the practices implemented, identify difficulties, reach consensus on
areas for improvement, and produce guidelines on the application of cross-cutting
principles?’.

26 portugal, Agency for Development and Cohesion Agéncia para o Desenvolvimento e Coesdo), written
response, 31 October 2025.
27 portugal, Thematic Programme for Climate Action and Sustainability (Programa Temdtico para a Acéo

Climdtica e Sustentabilidade), written response, 19 December 2025.
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3. Court decisions in 2025

Table 1 — Decision 22 August 2025, Constitutional Court (Tribunal Constitucional)

Deciding body (in
original language)

Tribunal Constitucional

Deciding body (in
English)

Constitutional Court

Case number (also
European Case Law
Identifier ECLI,
where applicable)

Judgement 785/2025

Parties

President of the Republic vs. Parliament (request for preventive constitutional review)
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Decision date

22 August 2025

Web link to the
decision (if
available)

https://www.tribunalconstitucional.pt/tc/acordaos/20250785.html

Which were the
Charter
provisions
referred to in the

Article 7 (Respect for private and family life)
Article 9 (Right to marry and right to found a family)

Article 24 (The rights of the child)

situating the
ffundamental
rights dimension

case?

Article 33 (Family and professional life)

Article 47 (Right to an effective remedy and to a fair trial)

Article 51 (Field of application)
Key facts of the [The case concerns a preventive review of constitutionality requested by the President of the Portuguese Republic to the
case also Constitutional Court. The President submitted for review several provisions of Decree 6/XVII of the Parliament, which

amends Law 23/2007 (legal framework governing the entry, stay, exit, and removal of foreign nationals in Portugal). The
challenged norms aimed to change the rules on family reunification, conditions for residence authorisation, and judicial
protection in migration procedures.
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The amendments seek to tighten the rules on family reunification in Portugal. They limit reunification to minors who
entered the country legally and specify that residents must wait two years before applying to bring family members from
abroad. The reforms also redefine the material conditions for reunification, introducing requirements such as “adequate
housing” and “sufficient means of subsistence,” leaving these criteria to be defined later by government decree.
Additionally, the time granted to the Agency for Migration and Asylum (AIMA — Agéncia para a Integra¢éo Migragdes e
Asilo) to decide on applications is extended from three to nine months, and the system of tacit approval, whereby
applications are automatically accepted if no decision is made by the deadline, is abolished. Finally, access to judicial
remedies, such as the intimation for the protection of rights, freedoms and guarantees, is limited and to be used only in
cases of serious, direct, and irreversible harm caused by the actions or inactions of the Agency for Migration and Asylum.

The request contends that these amendments may violate several constitutional guarantees and go against EU law and
principles. Specifically, the request argues that the changes could infringe the right to family unity and the protection of
children (Article 36), the principle of equality and non-discrimination (Article 13), the principles of proportionality and legal
certainty (Articles 2 and 18), the right to effective judicial protection and access to justice (Article 20), and the principle of
administrative efficiency and timeliness (Article 266) all of them enshrined in the Portuguese Constitution. Furthermore,
the request asserts that the amendments conflict with EU law, particularly Article 47 of the Charter of Fundamental Rights
of the European Union (the right to an effective remedy) and the Family Reunification Directive (2003/86/EC).

Lastly, the request also raises concerns about the legislative procedure, noting that certain entities legally required to be
consulted (such as judicial bodies) were not heard during the process. Although such procedural omissions fall outside the
Constitutional Court’s scope in preventive constitutional review, the request notes that this failure undermines the
democratic legitimacy of Decree 6/XVII and could compromise its effective implementation.
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The key legal The key legal question in this case is whether the amendments to Law 23/2007 introduced by Decree 6/XVII, particularly
question raised [the new restrictions on family reunification, the extended administrative deadlines for residence decisions and the

by the Court limitations on judicial remedies against administrative inaction, are compatible with the Portuguese Constitution and EU
law and principles. Essentially, the Constitutional Court was asked to determine whether the amendments unjustifiably
restrict constitutionally protected rights, such as the right to family unity, equality and non-discrimination, legal certainty,
effective judicial protection and administrative celerity, and whether they comply with Article 47 of the EU Charter of
Fundamental Rights and the Family Reunification Directive.

Result of the case [The Constitutional Court firstly observed that although the request for preventive constitutional review challenged the lack
in terms of of mandatory consultations during the legislative process, such omissions relate to issues of legality rather than

[factual outcome, [constitutionality and therefore fall outside its preventive review power. The Court further clarified that although the

and in terms of |contested norms fall within the scope of EU law and the EU Charter of Fundamental Rights, mere incompatibility with EU
assessment of the|law alone does not amount to unconstitutionality. Instead, the Court’s review is limited to the interpretation of the

legal question constitutional principles in harmony with EU law.

raised
The Court focused on several key issues. Regarding changes to family reunification rules, the Court found that the

requirement for foreign residents to wait two years before applying to bring family members from abroad was
disproportionate, as it violated constitutional rights including the right to start a family (Article 36), the right to the social
protection of the family (Article 67), the right to parenthood (Article 68) and the right to childhood (Article 69).
Consequently, the Court concluded that the two-year residence rule was unconstitutional, affirming that legislative
discretion in regulating immigration must not undermine the core constitutional protection of family life and children's
best interests.
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The Court further addressed the criteria for family reunification, such as “adequate housing” and “sufficient means of
subsistence” and found them sufficiently clear and specific, since the provisions in question also defined “adequate
housing” as either owned or rented, and established formulas for “sufficient means of subsistence”. Therefore, only
technical details, such as comparability indicators for housing or exact calculations for subsistence, were delegated to
government ordinances, preventing the administration from expanding or redefining substantive requirements and
ensuring applicants understand the criteria. In this respect, the Court found the provisions to align with the constitutional
right to family life, respecting Parliament’s legislative authority under Articles 2 and 165(1)(b), and confirmed compliance
with Directive 2003/86/EC. However, the Court expressed concern regarding the newly introduced requirement for
compliance with integration measures, including learning Portuguese, understanding constitutional values, and ensuring
children’s education. The provision lacked clarity regarding whether these measures must be completed before or after the
reunification application and whether non-compliance could affect already granted reunification. Furthermore, using the
term ‘namely’ within the provision rendered the listed measures illustrative, allowing the administration to impose
additional requirements. Because these conditions directly affect fundamental rights related to family life and child
protection, they fall within the exclusive legislative competence of Parliament, and delegating them to government
ordinances violates Article 165(1)(b) of the Constitution.

Concerning administrative procedures, the Court scrutinised extending the decision-making period from three to nine
months and eliminating tacit approval of applications. While the general administrative rules require that extensions be
objectively justified and communicated to applicants, the cumulative effect of these procedural changes, combined with
the two-year residence requirement, could result in a waiting period for family reunification exceeding three and a half
years. The Court found this disproportionate, particularly in light of the constitutional right to family life and children's best
interests. Drawing on EU law, including Article 8 of Directive 2003/86/EC and relevant CJEU and ECHR jurisprudence, the
Court concluded that although individual administrative delays may be justified, the total minimum waiting period
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imposed excessive restrictions on the fundamental rights to family unity and child protection, even if it did not
independently violate principles of equality or administrative efficiency.

Finally, regarding limitations on judicial remedies against administrative inaction, the Court noted that the restrictions
could prevent urgent judicial protection of time-sensitive rights, such as family reunification for foreigners abroad, where
provisional measures are insufficient and ordinary administrative actions are too slow. The Court held that the justification
for these restrictions, based on administrative capacity and many pending cases, failed to satisfy constitutional principles
of adequacy, necessity, and proportionality. Consequently, the Constitutional Court found the restrictions unconstitutional,
as they violated the right to effective judicial protection and related constitutional principles.

Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

“A Carta dos Direitos Fundamentais da Unido Europeia («CDFUE») constitui um catdlogo de direitos fundamentais que
vincula, em primeiro lugar, a propria Unido Europeia (n.2 1 do artigo 6.2 do Tratado da Unido Europeia [«TUE»]; n.2 1 do
artigo 51.2 da CDFUE). Trata-se de assegurar que o exercicio de poderes estaduais através das instituicdes da Unido
Europeia ndo comporta uma desprotecdo dos cidadaos, ja que os orgdos e instituicdes da Unido Europeia ficam vinculados
a um corpo jusfundamental. Ora, porque as instituicdes ndo executam os seus préprios atos - cabendo tal missao as
autoridades nacionais (cf. artigo 291.2 do Tratado sobre o Funcionamento da Unido Europeia [« TFUE»]), a CDFUE vincula
também os Estados-Membros quando estes apliquem direito da Unido Europeia (artigo 51.2 CDFUE). Tal sucedera, nos
termos da jurisprudéncia do Tribunal de Justica da Unido Europeia («TJUE»), sempre que os Estados-Membros atuam para
cumprimento das obrigacdes decorrentes dos Tratados (...) quando os Estados intervém como agentes da Unido Europeia,
efetivando as suas normas - designadamente transpondo diretivas; quando utilizam a margem decisdria para apreciacdo
nacional conferida por regras de direito da Unido Europeia (Acérddo do TJUE de 21.12.2011, N.S,, proc. C-411/10 e C-
493/10, nos. 65 a 69); ou ainda quando legislam em dominios cobertos por regras europeias. Quer isto dizer que as normas
cuja pronuncia de inconstitucionalidade é pedida estdo indiscutivelmente no ambito de aplicacdo do direito da Unido
Europeia e, assim, da CDFUE: trata-se de regras relativas as acGes judiciais relativas as decisGes ou omissdes da AIMA
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quanto a todo o Capitulo VI da Lei n.2 23/2007 - Residéncia em Territério Nacional -, abrangendo assim dominios
expressamente regulados pelo direito da Unido Europeia, como sejam todas as diretivas transpostas pela Lei n.2 23/2007 e
enumeradas no respetivo artigo 2.9.

(...)

O problema da relevancia do direito da Unido Europeia, mormente da Carta dos Direitos Fundamentais da Unido Europeia
(CDFUE) para a apreciagao da constitucionalidade de normas nacionais que se coloquem sob o dominio de aplicagao da
CDFUE ndo é inédito para o Tribunal Constitucional. No Acérddo n.2 268/2022 concluiu-se:

«[...] o Tribunal Constitucional desde cedo excluiu a possibilidade de incluir as normas de direito europeu nos parametros
de inconstitucionalidade. Esclareceu-se nao sé que «é de rejeitar a “qualificacdo da incompatibilidade do direito interno
com o direito comunitdrio como uma situacdo de ‘inconstitucionalidade’ que ao Tribunal Constitucional caiba apreciar”»
(Acérddo n.2 621/98) como que «a ordem juridica comunitaria, globalmente recebida pelo direito portugués, por via de
uma cldusula do préprio texto constitucional - n.2 2 do artigo 8.2 - compreende uma instancia jurisdicional precipuamente
vocacionada para a tutela de direito comunitario, que ndo funciona apenas no plano das relagdes interestaduais ou
intergovernamentais, concentrando nessa instancia a competéncia para velar pela aplicacdo uniforme e pela prevaléncia
das respectivas normas, o que tornaria incongruente que, para o mesmo efeito, se fizesse intervir, no plano interno, uma
outra instancia do mesmo ou semelhante tipo, como seria o Tribunal Constitucional» (Acérdado n.2 93/2001).

Percebe-se que assim seja. Tal solucdo é a Unica que assegura a uniformidade de aplicacao da ordem juridica europeia e
gue conduz a harmonizagdo da competéncia do Tribunal Constitucional com a do Tribunal de Justica, salvaguardando a
autonomia do direito da Unido Europeia e a primazia na aplicacdo ao caso concreto (com eventual intervencdo do TJUE em

sede de reenvio prejudicial) sem que se impute a tal circunstancia uma transgressao da Constituicdo. Na verdade, ndo so a
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prépria natureza do principio do primado se dirige a dirimir conflitos aplicativos ao nivel da eficacia - como o Tribunal de
Justica repetidamente tem afirmado - como a recondugdo de uma contrariedade a normas europeias a uma questao de
constitucionalidade poria em causa a uniformidade de aplicacdo do direito europeu, ja que a desaplicacdo das normas
nacionais contrarias a regras europeias ficaria dependente do sistema de controlo de constitucionalidade vigente nesse
Estado-Membro.

Deste modo, a incompatibilidade de certa norma nacional com o direito da Unido Europeia ndo implica, de forma
automatica, um juizo de inconstitucionalidade; provoca, ao invés, uma afetacao da sua eficacia no plano interno, na
medida em que contradiga regras europeias simultaneamente mobilizaveis. E, nos termos como o direito da Unido
Europeia o define, este efeito da-se independentemente da fonte das normas conflituantes: quer a norma europeia conste
de direito originario (como a CDFUE, nos termos do artigo 6.2 do TUE) ou derivado (como uma diretiva ou um
Regulamento); quer a norma nacional conste de ato regulamentar, de ato legislativo ou mesmo da Constituicdo.

Pelo que a demonstracao da contradicdo das normas em crise com o direito da Unido Europeia ndo permite inferir uma
conclusdo pela respetiva inconstitucionalidade. O juizo de inconstitucionalidade - e, assim, da invalidade da norma nacional
- depende da desconformidade das normas fiscalizadas com o seu parametro hierarquicamente superior - maxime, a
Constituicaon.

A circunstancia de a invocada incompatibilidade das normas sob apreciacdo com o direito primario da Unido Europeia (a
CDFUE) ndo determinar, de modo automatico, um juizo de inconstitucionalidade (cf., entre muitos, Acérddos nos.
354/1997, 122/1998, 624/1998, 650/1998, 682/2014, 268/2022, 651/2022, 6/2023 e 597/2024), ndo significa que a CDFUE
seja irrelevante para a pronuncia solicitada a este Tribunal. Desde logo, porque colocando-se as normas fiscalizadas sob o
dominio de aplicacdo da CDFUE, o principio da cooperacao leal (n.2 3 do artigo 4.2 do Tratado da Unido Europeia) impde
que o Tribunal Constitucional, na fixacdo do sentido a dar aos parametros constitucionais de validade das normas internas,
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privilegie uma consonancia com as normas europeias, sendo eventuais conflitos solucionados «by seeking to interpret the
Constitution according to Community law» (...)"

“Os estrangeiros residentes em Portugal oriundos de paises fora do territdrio da Unido Europeia beneficiam igualmente da
protecdo concedida pela CDFUE.

Em termos nao muito divergentes daqueles que decorrem do artigo 15.2 da Constitui¢do, a Carta reserva aos cidadaos da
Unido Europeia a titularidade dos direitos relativos a cidadania (artigos 39.2 a 46.2), tornando os demais dependentes
apenas da condi¢ao de pessoa, com exce¢ao daqueles que sdao reconhecidos somente aos que residam e se desloquem
legalmente no interior da Unido, como o direito as prestacdes de seguranca social e as regalias sociais (artigo 34.2, n.2 2).
Em virtude do principio da universalidade subjacente a consagra¢do da generalidade dos direitos reconhecidos na Carta,
todas as pessoas tém «direito ao respeito pela sua vida [...] familiar (artigo 7.2), o «direito de contrair casamento e o
direito de constituir familia» (artigo 9.2), assistindo a todas as criangas, em condi¢des de igualdade, «o direito de manter
regularmente relagdes pessoais e contactos diretos com ambos os progenitores, exceto se isso for contrario aos seus
interesses» (artigo 24.2, n.2 3), o que releva também da protecdo da familia nos planos juridico, econémico e social, que
deve ser assegurada (artigo 33.9).

Justamente em ordem a proteger a unidade familiar e facilitar a integracdo dos cidadaos de paises ndao pertencentes a
Unido Europeia, a Diretiva 2003/86/CE do Conselho de 22 de setembro de 2003, veio consagrar um conjunto de medidas
relativas ao agrupamento familiar para serem ser adotadas pelos Estados-Membros de acordo com a sua obrigacdo de
protecdo da familia e de respeito pela vida familiar consagrada em numerosos instrumentos de direito internacional,
mormente no artigo 8.2 da CEDH e na prépria CDFUE (Considerando 2).”
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“Para além disso, todas as pessoas que se encontrem em territério da Unido cujos direitos e liberdades garantidos pelo
direito da Unido tenham sido violados tém direito a uma agao perante um tribunal, assim como a que a sua causa seja
julgada de forma equitativa, publicamente e num prazo razodvel, por um tribunal independente e imparcial, previamente
estabelecido por lei, sendo concedida assisténcia judicidria a quem nado disponha de recursos suficientes, na medida em
gue essa assisténcia seja necessaria para garantir a efetividade do acesso a justica (artigo 47.2 da CDFUE). Segundo
jurisprudéncia constante do TJUE, «o reconhecimento, num determinado caso, do direito a acdo previsto no artigo 47.2 da
Carta pressupde que a pessoa que o invoca se baseie em direitos ou liberdades garantidos pelo direito da Unido» (Krasiliva,
acorddo de 27 de fevereiro de 2025, processo C-753/23, § 35), devendo considerar-se que ocorre a violagdo daquele
direito quando ndo ha um meio de recurso previsto na legislacdo nacional. As modalidades dessa via de recurso sdo, no
entanto, como o TJUE repetidamente afirma, da competéncia dos legisladores nacionais, de acordo com o principio de
autonomia processual e institucional dos Estados-Membros fixado desde o caso Molkerei-Zentrale Westfalen/Lippe GmbH
v. Hauptzollamt Paderborn (acérddo de 03 de abril de 1968, processo 28/67). Esta ideia foi particularmente desenvolvida
no acérdado de 13 de dezembro de 2017 (processo C-403/16, Soufiane El Hassani) relacionado com a concessdo de vistos de
entrada em territdrio da Unido, tendo o TIUE afirmado que o artigo 47.2 da Carta «impd&e aos Estados-Membros a
obrigacao de prever um processo de recurso contra as decisdes de recusa de vistos, cujas modalidades sao definidas pela
ordem juridica de cada Estado-Membro no respeito pelos principios da equivaléncia e da efetividade» (§ 42). Assim, as
normas processuais internas a criar pelos Estados-Membros ndo podem ser formuladas de modo tal que possa tornar
impossivel ou excessivamente dificil o exercicio por cidadaos estrangeiros dos direitos conferidos pela ordem juridica da
Unido (R.N.N.S. e K.A, processos C-225/19 e C-226/19, § 49)”

Give full English [The Charter of Fundamental Rights of the European Union (“CFR”) constitutes a catalogue of fundamental rights which
I:ranslation of all [binds, first and foremost, the European Union itself (Article 6(1) of the Treaty on European Union [“TEU”]; Article 51(1) of
he paragraphs [the CFR). Its purpose is to ensure that the exercise of public powers through the institutions of the European Union does
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where the Court
uses the Charter

not entail the deprivation of citizens’ protection, since the organs and institutions of the European Union are bound by a
body of fundamental rights. However, because the institutions do not execute their own acts — such task being entrusted
to national authorities (cf. Article 291 of the Treaty on the Functioning of the European Union [“TFEU”]) —the CFR also
binds the Member States when they apply European Union law (Article 51 CFR). This occurs, according to the case law of
the Court of Justice of the European Union (“CJEU”), whenever the Member States act in fulfilment of obligations arising
from the Treaties (...) when they intervene as agents of the European Union in implementing its rules — namely by
transposing directives; when they exercise the margin of discretion granted to them by European Union law (CJEU
judgment of 21.12.2011, N.S., joined cases C-411/10 and C-493/10, paras. 65 to 69); or when they legislate in fields
covered by European rules. This means that the provisions whose declaration of unconstitutionality is requested are
indisputably within the scope of application of European Union law and, therefore, of the CFR: they concern judicial actions
relating to the decisions or omissions of AIMA with regard to the entire Chapter VI of Law No. 23/2007 — Residence in
National Territory —, thereby encompassing areas expressly regulated by European Union law, such as all the directives
transposed by Law No. 23/2007 and listed in its Article 2.

The issue of the relevance of European Union law, particularly the Charter of Fundamental Rights of the European Union
(CFREU), to the assessment of the constitutionality of national rules falling within the scope of the CFREU is not new to the
Constitutional Court. In Judgment No. 268/2022, it was concluded:

‘[...] the Constitutional Court ruled out early on the possibility of including European law provisions in the parameters of
unconstitutionality. It clarified not only that “the classification of the incompatibility of domestic law with Community law
as a situation of ‘unconstitutionality’ that the Constitutional Court is responsible for assessing” must be rejected (Judgment

No. 621/98), but also that 'the Community legal order, which is broadly accepted by Portuguese law by means of a clause
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in the constitutional text itself - Article 8(2) - includes a judicial body primarily dedicated to the protection of Community
law, which does not operate solely at the level of inter-state or intergovernmental relations, concentrating in that body the
power to ensure the uniform application and prevalence of the respective rules, which would make it incongruous for
another body of the same or similar type, such as the Constitutional Court, to intervene at the domestic level for the same
purpose (Judgment No. 93/2001).

It is clear that this is the case. This solution is the only one that ensures the uniform application of European law and leads
to the harmonisation of the jurisdiction of the Constitutional Court with that of the Court of Justice, safeguarding the
autonomy of European Union law and its primacy in the application to the specific case (with possible intervention by the
CJEU in a preliminary ruling) without this circumstance being considered a violation of the Constitution. In fact, not only is
the very nature of the principle of primacy aimed at resolving conflicts of application at the level of effectiveness - as the
Court of Justice has repeatedly stated - but the referral of a conflict with European rules to a question of constitutionality
would call into question the uniform application of European law, since the non-application of national rules contrary to
European rules would depend on the system of constitutional review in force in that Member State.

Thus, the incompatibility of a certain national rule with European Union law does not automatically imply a judgement of
unconstitutionality; rather, it affects its effectiveness at the domestic level, insofar as it contradicts European rules that can
be invoked simultaneously. And, as defined by European Union law, this effect occurs regardless of the source of the
conflicting rules: whether the European rule is part of primary law (such as the CFREU, under Article 6 of the TEU) or
secondary law (such as a directive or regulation); or whether the national rule is part of a regulatory act, a legislative act or
even the Constitution.
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Therefore, demonstrating that the contested rules are inconsistent with European Union law does not allow us to infer
that they are unconstitutional. The ruling of unconstitutionality — and, thus, the invalidity of the national rule — depends on
the non-compliance of the rules under review with their hierarchically superior parameter — namely, the Constitution.

The fact that the alleged incompatibility of the rules under consideration with primary European Union law (the CFREU)
does not automatically lead to a ruling of unconstitutionality (see, among many others, Judgments Nos. 354/1997,
122/1998, 624/1998, 650/1998, 682/2014, 268/2022, 651/2022, 6/2023 and 597/2024), does not mean that the CDFUE is
irrelevant to the ruling requested from this Court. Firstly, because placing the rules under review within the scope of
application of the CDFUE, the principle of sincere cooperation (Article 4(3) of the Treaty on European Union) requires that
the Constitutional Court, in determining the meaning to be given to the constitutional parameters of validity of internal
rules, give priority to consistency with European rules, with any conflicts being resolved “by seeking to interpret the
Constitution according to Community law” ...

Foreigners residing in Portugal who come from countries outside the European Union also benefit from the protection
afforded by the CFREU.

In terms not very different from those set out in Article 15 of the Constitution, the Charter reserves the rights relating to
citizenship (Articles 39 to 46), making the others dependent only on the condition of personhood, with the exception of
those that are recognised only to those who reside and move legally within the Union, such as the right to social security
benefits and social advantages (Article 34(2)). By virtue of the principle of universality underlying the enshrinement of
most of the rights recognised in the Charter, everyone has ‘the right to respect for his or her family life [...] (Article 7), the
‘right to marry and the right to found a family’ (Article 9), and all children, on equal terms, have ‘the right to maintain on a
regular basis a personal relationship and direct contact with both parents, unless this is contrary to their interests’ (Article
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24(3)), which also falls within the scope of the legal, economic and social protection of the family, which must be ensured
(Article 33).

Precisely in order to protect family unity and facilitate the integration of citizens from countries outside the European
Union, Council Directive 2003/86/EC of 22 September 2003 enshrined a set of measures relating to family reunification to
be adopted by Member States in accordance with their obligation to protect the family and respect family life enshrined in
numerous instruments of international law, notably Article 8 of the ECHR and the CFEU itself (Recital 2).

Furthermore, everyone within the territory of the Union whose rights and freedoms guaranteed by Union law are violated
has the right to an effective remedy before a tribunal, and to have their case heard fairly, publicly and within a reasonable
time by an independent and impartial tribunal previously established by law, with legal aid being granted to those who lack
sufficient resources, insofar as such aid is necessary to ensure effective access to justice (Article 47 of the Charter of
Fundamental Rights of the European Union). According to the settled case law of the CJEU, ‘recognition in a given case of
the right to legal remedy provided for in Article 47 of the Charter presupposes that the person invoking it relies on rights or
freedoms guaranteed by EU law’ (Krasiliva, judgment of 27 February 2025, case C-753/23, § 35), and a violation of that
right should be considered to have occurred when there is no means of redress provided for in national law. The modalities
of that remedy are, however, as the CJEU has repeatedly stated, a matter for national legislators, in accordance with the
principle of procedural and institutional autonomy of the Member States established since the Molkerei-Zentrale
Westfalen/Lippe GmbH v. Hauptzollamt Paderborn case (judgment of 3 April 1968, Case 28/67). This idea was particularly
developed in the judgment of 13 December 2017 (Case C-403/16, Soufiane El Hassani) concerning the granting of visas for
entry into the territory of the Union, with the CJEU stating that Article 47 of the Charter ‘imposes on Member States an

obligation to provide for a review procedure against decisions refusing visas, the modalities of which are defined by the
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legal order of each Member State in compliance with the principles of equivalence and effectiveness’ (paragraph 42). Thus,
the internal procedural rules to be established by Member States cannot be formulated in such a way as to make it
impossible or excessively difficult for foreign nationals to exercise the rights conferred on them by the legal order of the
Union (R.N.N.S. and K.A, cases C-225/19 and C-226/19, § 49).

Did the Court use |[Igive direct accessto an
[the Charter to individual right

(tick one or more
boxes AND
provide

Rt X check legality of national law [The Constitutional Court stated that it does not assess direct compliance of national
legislation with EU law, since incompatibility with EU law does not automatically amount
to unconstitutionality. However, the Court clarified that the Portuguese Constitution
must be interpreted in harmony with EU law and the Charter of Fundamental Rights. In
other words, the Charter was used as an interpretive instrument that guides the

Constitutional Court’s understanding of corresponding constitutional rights.

[interpret national law

[Icheck legality of EU law
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Cinterpret EU law

Was the Charter
already referred
[to by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one

X Rights and principles as
contained in the national
constitution

Article 8 (International law)

Article 15 (Foreigners and stateless persons, European citizens)

LI(Unwritten) general principles of
EU law

Article 4 of the Treaty on European Union
Article 6 of the Treaty on European Union

Article 10 of the Treaty on European Union
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or more boxes as
appropriate.

Article 291 of the Treaty on the Functioning of the European Union

X The European Convention on
Human Rights

Article 8

[JOther Council of Europe
conventions?

Clinternational law (UN
conventions, etc.)?

European Court of Justice
decisions?

Court of Justice of the European Union (CJUE), Joined cases C-411/10 and C-
493/10, N. S. v Secretary of State for the Home Department and M. E. and Others v
Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform,
21 December 2011.

Court of Justice of the European Union (CJEU), Case 111/75, Mazzalai v Ferroviaria
Costruzioni, 20 May 1976.

Court of Justice of the European Union (CJEU), Case 14/83, Sabine von Colson and
Elisabeth Kamann v Land Nordrhein-Westfalen, 10 April 1984.
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Court of Justice of the European Union (CJEU), Case C-106/89, Marleasing SA v La
Comercial Internacional de Alimentacion SA, 13 November 1990.

Court of Justice of the European Union (CJEU), Case C-282/10, Maribel Dominguez v
Centre informatique du Centre Ouest Atlantique and Préfet de la région Centre, 24
January 2012.

Court of Justice of the European Union (CJEU), Case C-399/11, Stefano Melloni v
Ministerio Fiscal, 26 February 2013.

Court of Justice of the European Union (CJEU), Case C-617/10, Aklagaren v Hans
Akerberg Fransson, 26 February 2013.

Court of Justice of the European Union (CJEU), Case C-60/00, Mary Carpenter v
Secretary of State for the Home Department, 11 July 2002.

Court of Justice of the European Union (CJEU), Case C-109/01, Secretary of State for
the Home Department v Hacene Akrich, 23 September 2003.

Court of Justice of the European Union (CJEU), Case C-540/03, European Parliament v
Council of the European Union, 27 June 2006.

Court of Justice of the European Union (CJEU), Case 28/67, Molkerei-Zentrale
Westfalen/Lippe GmbH v Hauptzollamt Paderborn, 3 April 1968.
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Court of Justice of the European Union (CJEU), Case C-403/16, Soufiane El Hassani v
Minister van Buitenlandse Zaken, 13 December 2017.

Court of Justice of the European Union (CJEU), Joined Cases C-225/19 and C-226/19,
R.N.N.S. and K.A. v Minister van Buitenlandse Zaken, 24 February 2021.

[INo, the Charter was used alone.

The relevance of a) the relevance of the Charter for the concrete case can be considered as:
I:he decision and
he Charter: [low
overall )
Medium
assessment
providing a [IHigh

condensed legal
analysis of the  [The Charter’s relevance in this case is medium because, while it did not serve as a direct basis for declaring

case unconstitutionality or confer individual rights, it played an important interpretive role in aligning the interpretation of
constitutional guarantees with EU Law. The Court relied on the Charter to interpret national constitutional norms
consistently with EU fundamental rights standards, although its decision ultimately rested on constitutional, not EU,
grounds.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:
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CLow
XIMedium
[JHigh

The decision’s contribution to the overall role of the Charter in the national legal system is medium. The Constitutional
Court reaffirmed that the Charter serves as a reference framework for interpreting constitutional rights in harmony with
EU law. Though, the Court maintained a clear distinction between constitutional and EU review, refusing to assess direct
compliance with EU law. The Charter influenced constitutional interpretation and reinforced the convergence between

national and EU fundamental rights protection, but it did not expanded the Charter’s direct legal effect within the national
legal order.
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Table 2 — Decision 15 July 2025, Supreme Court of justice (Supremo Tribunal de Justica)

Deciding body (in
original language)

Supremo Tribunal de Justica

Deciding body (in
English)

Supreme Court of Justice

Case number (also
European Case Law
Identifier ECLI,
where applicable)

Judgement 25/25.3YFLSB

Parties

Single person vs. Attorney General

Decision date

15 July 2025

Web link to the
decision (if
available)

https://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/bf57f1598e0e6ed980258cca003de5ch?OpenDocumen
t
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Which were the
Charter

Article 47 (Right to an effective remedy and to a fair trial)

Article 48 (Presumption of innocence and right of defence)

situating the
ffundamental
rights dimension

provisions

referred to in the

case?

Key facts of the |A. is a defendant in a high-profile criminal case in Portugal. Weeks before the start of A.’s trial, the Attorney General, head
case also of the Public Prosecutor’s Office, gave an interview stating that A. should be given the opportunity “to prove his

innocence”. This public statement, combined with a history of official press releases by the Public Prosecutor’s Office
detailing alleged crimes, investigative facts, and procedural acts related to the case but without mentioning the
presumption of innocence, led A. to file a motion seeking to dismiss the Attorney General from the case. A. argued that the
Attorney General hierarchical authority over the team of public prosecutors assigned to the case created a serious risk of
bias and violated his presumption of innocence. Since national law permits the Attorney General and public prosecutors to
issue public statements under certain conditions but does not require reference to the presumption of innocence or
provide remedies for violations, A. requested that the Supreme Court of Justice to issue a preliminary ruling to the Court of
Justice of the European Union. The aim was to clarify whether EU law (specifically Directive 2016/343 on the presumption
of innocence, Articles 47 and 48 of the EU Charter of Fundamental Rights, and relevant provisions of the Treaty on
European Union) forbids public statements by prosecutorial authorities that imply guilt, and whether national courts must
exclude a public prosecutor from exercising hierarchical authority in such circumstances to safeguard fundamental rights.
The Attorney General opposed the motion, arguing that public prosecutors act independently under judicial supervision
and that the recusal request was unfounded.

38




The key legal
question raised
by the Court

The Supreme Court of Justice was asked to assess the dismissal of the Attorney General from the case, and to issue a
preliminary ruling to the Court of Justice of the European Union, inquiring whether EU law requires national courts to
prevent a public prosecutor who has publicly implied a defendant’s guilt from exercising hierarchical authority over public
prosecutors during the trial, in order to safeguard the defendant’s presumption of innocence and right to a fair trial.

Result of the case
in terms of
[factual outcome,
and in terms of
assessment of the
legal question
raised

The Court began by examining the request to dismiss the current Attorney General from intervening in a criminal case. It
started by reiterating that the legal framework of refusals, impediments, and disqualifications set in place for judges also
applies to public prosecutors, with necessary adaptations, to ensure impartiality and objectivity in the prosecution,
particularly during the investigative phase of a case. Therefore, for a dismissal to be valid, the public prosecutor must have
direct involvement in the specific case under consideration. The court emphasised that the Attorney General’s exercise of
coordination powers under Article 92 of the Statute of the Public Prosecutor's Office, namely appointing public prosecutors
to the trial team, does not constitute procedural intervention and does not make the Attorney General the direct superior
of the trial team in a manner that could justify dismissal. Furthermore, the press releases indicated by AA. could not serve
as grounds for dismissal because the current Attorney General had no involvement in their issuance, since their
predecessors issued them. The Court further stated that the statements made by the Attorney General at the interview
were not an attempt to influence the trial or the public prosecutors, but a comment on procedural fairness and the long
duration of the case. The court concluded that these statements did not compromise the presumption of innocence or
create a reasonable basis for suspicion.

Finally, the court also addressed the proposed preliminary ruling to the Court of Justice of the European Union, finding it
inappropriate because the questions raised were primarily factual and concerned the interpretation of the Attorney
General’s statements, rather than matters of EU law. Thus, the requested preliminary ruling was not necessary for
resolving the case. Ultimately, the court dismissed the case.
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Give full text of
all the paragraphs
where the Court
uses the Charter
in original
language

“Diz o requerente que em nenhum dos comunicados fez-se qualquer mencgao a presuncao de inocéncia dos arguidos e

Ill

expOe duvidas quanto a compatibilidade da legislagao nacional “por for¢a da qual um 6rgao de lideranga do MP, como uma
Procuradoria-Geral da Republica, pode emitir sucessivos comunicados oficiais para a imprensa sobre um especifico
processo criminal, antes do transito em julgado da respetiva decisdo final, referindo os factos nele investigados, os crimes
alegadamente cometidos pelos arguidos, meios de prova e de obtengao de prova obtidos e a obter e outros atos
processuais ocorridos no referido processo (como a deducdo da acusacdo e a aplicacdo de medidas de coacdo), sem
qualquer mencdo a presuncao de inocéncia dos arguidos” e os artigos 4.2, n.2 1 e 3, 10.9, da Diretiva (UE) 2016/343 e 0

artigo 48.2, n.2 1, da Carta de Direitos Fundamentais.

Convoca também o requerente o artigo 48.2, n.2 1, da Carta de Direitos Fundamentais, a luz da jurisprudéncia do Tribunal
Europeu dos Direitos Humanos (TEDH) sobre o artigo 6.2, n.2 2, da Convencdo Europeia dos Direitos Humanos, invocando
as decisOes proferidas em Allenet de Ribemont c. Francga, 10 de fevereiro de 1995, §§ 38 e 41, Fatullayev c. Azerbeijao, n.2
40984/07, 22 de abril de 2010, § 159, e G.C.P. c. Roménia, n.2 20899/03, 20 de dezembro de 2011, § 60.

No processo Allenet de Ribemont c. Franga (n.2 15175/89) estava em causa uma conferéncia de imprensa do Ministro do
Interior, do Diretor da Policia Judicidria da sede da policia de Paris e do Chefe do Departamento de Investigagdao Criminal,
transmitida por duas estacOes de televisao francesas, em que, sendo questionados sobre o caso do assassinio de um antigo
ministro, ocorrido dias antes, aqueles responsdveis designaram Allenet de Ribemont, - “sans nuance ni réserve”; “without
any qualification or reservation” - como um dos instigadores do homicidio, o que se traduziu numa declaragao de

culpabilidade daquele cidadao.
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No processo Fatullayev c. Azerbeijdo (n.2 40984/07) estava em causa a declaracdo de um procurador-geral produzida
poucos dias apds o inicio das investigacdes, na qual indicou, inequivocamente, um jornalista - “sans nuance ni réserve”;
“without any qualification or reservation” - como tendo elaborado um artigo que continha uma ameaca de terrorismo.

(...)

No caso em aprec¢o, os comunicados emitidos ao abrigo do disposto no artigo 86.2, n.2 13, alinea b), do CPP, pela
Procuradoria-Geral da Republica, relativos a designada “..., informam, essencialmente, sobre: a ocorréncia de detencdes; a
ocorréncia de buscas; a constituicdo de arguidos; a aplicacdo de medidas de coacado; a alteracdao de medidas de coagao; a
arguicao de nulidade de acdrdao proferido pelo Tribunal da Relacdo; a autorizacdo de acesso aos autos a todos os
intervenientes processuais; a interposi¢ao de recurso; a prolagao de diversos despachos da Procuradora-Geral da
Republica sobre prazos para a conclusdo da investigacdo e a sua prorrogacdo; a prolacao do despacho final; a apresentacao
de requerimento de recusa de juiz.

Todos os comunicados foram emitidos pela “Procuradoria-Geral da Republica”, “Gabinete da Procuradora-Geral da
Republica”, ou seja, pelos Gabinetes das antecessoras do atual Procurador-Geral da Republica.

Admitindo-se que fossem colhidas junto do Departamento Central de Investigacdo e Acdo Penal (DCIAP), onde corria a
investigacao, informacgdes pertinentes para a redagao dos comunicados, duvidas ndao ha de que a responsabilidade pelo
teor e emissdo dos mesmos pertenceu ao Gabinete da Procuradora-Geral da Republica na altura em funcgdes.

Por conseguinte, constatando-se que, no periodo de 22.11.2014 a 12.09.2019, o visado pela recusa ndo representava a

Procuradoria-Geral da Republica, o que se possa extrair dos mencionados comunicados na sua relagdo com o principio da
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presuncao de inocéncia é manifestamente insuscetivel de determinar o sentido da decisdo quanto ao presente incidente,
gue visa concretamente o atual Procurador-Geral da Republica — que desses comunicados ndo é responsavel.”

Give full English
I:ranslation of all
he paragraphs

where the Court
uses the Charter

The applicant states that none of the press releases made any mention of the presumption of innocence of the defendants
and raises doubts as to the compatibility of national legislation "under which a leading body of the Public Prosecutor's
Office, such as the Attorney General's Office, may issue successive official press releases on a specific criminal case before
the final decision has become final, referring to the facts investigated therein, the crimes allegedly committed by the
defendants, the means of evidence and evidence obtained and to be obtained, and other procedural acts that have taken
place in the case (such as the filing of charges and the application of coercive measures), without any mention of the
presumption of innocence of the defendants" and Articles 4(1) and (3), 10 of Directive (EU) 2016/343 and Article 48(1) of
the Charter of Fundamental Rights.

The applicant also invokes Article 48(1) of the Charter of Fundamental Rights, in the light of the case law of the European
Court of Human Rights (ECHR) on Article 6(2) of the European Convention on Human Rights, citing the judgments delivered
in Allenet de Ribemont v. France, 10 February 1995, §§ 38 and 41, Fatullayev v. Azerbaijan, no. 40984/07, 22 April 2010, §
159, and G.C.P. v. Romania, no. 20899/03, 20 December 2011, § 60.

The case of Allenet de Ribemont v. France (no. 15175/89) concerned a press conference given by the Minister of the
Interior, the Director of the Judicial Police of the Paris Police Headquarters and the Head of the Criminal Investigation
Department, broadcast by two French television stations, in which, when questioned about the murder of a former
minister which had taken place a few days earlier, those responsible designated Allenet de Ribemont, - “sans nuance ni

réserve”; “without any qualification or reservation” - as one of the instigators of the murder, which amounted to a
declaration of guilt on the part of that citizen.
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In the case of Fatullayev v. Azerbaijan (no. 40984/07), the case concerned a statement made by a public prosecutor a few
days after the start of the investigation, in which he unequivocally indicated a journalist - “sans nuance ni réserve”;
“without any qualification or reservation” - as having written an article containing a threat of terrorism.

In the case in question, the statements issued under Article 86(13)(b) of the CCP by the Attorney General's Office
concerning the so-called “...” essentially provide information on: the occurrence of arrests; the occurrence of searches; the
constitution of defendants; the application of coercive measures; the alteration of coercive measures; the challenge of the
nullity of a judgment handed down by the Court of Appeal; the authorisation of access to the case files for all parties to the
proceedings; the filing of an appeal; the issuance of various orders by the Attorney General regarding deadlines for the
conclusion of the investigation and their extension; the issuance of the final order; the filing of a motion to recuse a judge.

All communications were issued by the ‘Attorney General's Office’ or the ‘Office of the Attorney General,’ i.e., by the
offices of the predecessors of the current Attorney General.

Assuming that information relevant to the drafting of the statements was gathered from the Central Department of
Investigation and Penal Action (DCIAP), where the investigation was being conducted, there is no doubt that responsibility
for their content and issuance belonged to the Office of the Attorney General in office at the time.

Consequently, given that, in the period from 22 November 2014 to 12 September 2019, the person targeted by the refusal
did not represent the Attorney General's Office, what can be inferred from the aforementioned press releases in relation
to the principle of the presumption of innocence is clearly insufficient to determine the meaning of the decision regarding
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the present incident, which specifically targets the current Attorney General — who is not responsible for those press
releases.

Did the Court use |[Igive direct accessto an
[the Charter to individual right

(tick one or more
boxes AND
provide

. [Icheck legality of national law
explanation):

[interpret national law

[Icheck legality of EU law

Xinterpret EU law The court considered the request to make a preliminary reference to the Court of Justice
of the EU but decided it was unnecessary because the questions concerned factual issues
and the interpretation of statements, not EU law. So the Charter was consulted in the

context of EU law, but the court ultimately interpreted its relevance rather than using it
to rule directly.
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Was the Charter
already referred
[to by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

X Charter was already referred to by the parties.

[ICharter reference was introduced by the Court.

Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

[JRights and principles as
contained in the national
constitution

[J(Unwritten) general principles of
EU law

XThe European Convention on
Human Rights

Article 6 (Right to a fair trial)
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[JOther Council of Europe
conventions?

CInternational law (UN
conventions, etc.)?

[JEuropean Court of Justice
decisions?

[INo, the Charter was used alone.

The relevance of

he decision and
I:he Charter:
overall
assessment
providing a
condensed legal
analysis of the
case

a) the relevance of the Charter for the concrete case can be considered as:
X Low
[IMedium
[JHigh

The relevance of the Charter in the case is low because the incident concerns a procedural dismissal of the Attorney
General based on alleged bias, not the interpretation of EU law. The issues raised pertain primarily to national procedural
law. While EU law and the Charter were invoked by the applicant, the court correctly found that these questions were
neither necessary nor pertinent to the resolution of the recusal request.
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b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

X Low
CLIMedium
[JHigh

The judgment deals primarily with the application of national procedural law regarding dismissal and the internal
functioning of the Public Prosecutor’s Office. The references to the Charter and EU directives were considered briefly and
found to be irrelevant for the decision. Therefore, the ruling does not establish or clarify any substantive interpretation of
the Charter within the national legal framework, nor does it influence the domestic application of EU fundamental rights
beyond this specific procedural context. However, it is reasonable to say that A. instrumentalised the Charter and EU law.
A. attempted to use provisions of the Charter, EU directives, and prejudicial references to the CJEU as a procedural tool to
challenge the involvement of the Attorney General in the case, even though the facts and context showed that the decision
in question had no direct connection to EU law obligations. Essentially, the applicant was leveraging EU law arguments

strategically to support a national procedural claim, rather than because those provisions substantively applied to the
circumstances.
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Table 3 — Decision 28 May 2025, Supreme Court of Justice (Supremo Tribunal de Justica)

Deciding body (in
original language)

Supremo Tribunal de Justica

Deciding body (in
English)

Supreme Court of Justice

Case number (also
European Case Law
Identifier ECLI,
where applicable)

Judgement 29923/23.7T8LSB.L1.51

Parties

Public Prosecution Office vs. Glovoapp Portugal

Decision date

28 May 2025

Web link to the
decision (if
available)

https://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/99bc7882e531f46180258c9900327fa5?0OpenDocumen
t
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Which were the
Charter
provisions
referred to in the

Article 31 (Fair and just working conditions)

situating the
ffundamental
rights dimension

case?
Key facts of the [The Public Prosecution Office filed legal action against Glovoapp Portugal, a commercial company, seeking a judicial
case also declaration that the relationship between Glovo and a delivery worker should be recognised as an employment contract

for an indefinite period, effective from 1 June 2023. The action is based on the presumption of employment outlined in
Article 12.2-A of the Portuguese Labour Code, which applies to digital platform-based work. However, to the first instance
court the Glovoapp Portugal had successfully rebutted the presumption outlined in Article 12.2-A of the Portuguese Labour
Code (that has inspirations on article 31 of the Charter) and dismissed the claim. The Public Prosecution Office appealed
this decision to the Lisbon Court of Appeal, which upheld the lower court's decision. Subsequently, the Public Prosecution
Office filed a review appeal with the Supreme Court of Justice, arguing that the factual findings did not support the
conclusion that the delivery worker operated with genuine autonomy, the criterion on which the court based its dismissal
of the presumption. Therefore, the presumption of an employment contract should not have been considered rebutted.

The key legal
question raised
by the Court

The Court was asked to determine whether the presumption of an employment relationship under Article 12.2-A of the
Portuguese Labour Code was sufficiently rebutted by Glovo.

Result of the case
in terms of

|factua| outcome,

The Court explained the distinction between employment and service contracts. Employment contracts are characterised
by subordination, whereby a worker is integrated into the employer’s organisational structure and is subject to its

authority, even in the absence of continuous direct supervision. In contrast, service contracts focus on delivering a result

49




and in terms of
assessment of the
legal question
raised

and assume a higher degree of autonomy. The Court also recognised that in digital platform-based work environment this
distinction has become increasingly blurred. Workers may appear autonomous while remaining economically and
operationally dependent on the platforms they serve. In this particular case, several criteria outlined in Article 12.2-A
(which is based on Article 31 of the Charter) were present, including Glovo’s control over payment terms, algorithmic
supervision, restrictions on autonomy, the potential for disciplinary action, and the provision of essential tools for the
work. These conditions triggered the presumption of an employment relationship. Although lower courts held that Glovo
had rebutted this presumption, emphasising the deliverer’s freedom to choose tasks, work hours, areas of operation, and
the fact that he paid a fee to use the app, the Court found that these indicators of autonomy did not sufficiently negate the
reality of subordination. The Court further noted that the deliverer was economically dependent on Glovo and functionally
integrated into its operational system, which relied heavily on technological tools, including the app, GPS tracking, and
algorithmic task allocation. It further determined that the possibility of account deactivation represented a form of
disciplinary power akin to that exercised by traditional employers. Lastly, the Court also confirmed that subordination
doesn't have to be continuous; it can also be latent or potential, especially in digital work environment. After thoroughly
evaluating the relationship, the Court concluded that Glovo did not provide sufficient evidence to counter the presumption
of employment. Consequently, the Court ruled that in this case the relationship between Glovo and the delivery worker
should be recognised as an employment contract for an indefinite period, thus guaranteeing necessary legal protections
within the context of platform-based work.

Give full text of
all the paragraphs
where the Court
uses the Charter

“Refira-se que esta disposicdo legal [Artigo 12] foi aditada ao Cddigo do Trabalho por imposi¢do da Diretiva (UE) 2024/2831
do Parlamento Europeu e do Conselho de 23 de outubro de 2024, cuja transposicdo antecipou, a qual, exprimindo o
empenhamento das instituicdes da Unido Europeia no combate ao abuso do estatuto de trabalhador independente e as
relaces de trabalho encobertas (em linha com a Recomendacdo n2 198 (2006) da OIT), e visando, precisamente, a

melhoria das condicGes de trabalho em plataformas digitais19, assenta, entre outros, nos seguintes
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in original
language

considerandos/pressupostos que importa destacar: O artigo 31.2 da Carta dos Direitos Fundamentais da Unido Europeia
prevé que todos os trabalhadores tém direito a condi¢Oes de trabalho justas e equitativas que respeitem a sua saude,
seguranca e dignidade; Os trabalhadores tém direito a um tratamento justo e equitativo em matéria de condicdes de
trabalho; A digitalizagdao esta a mudar o mundo do trabalho, a melhorar a produtividade e a flexibilidade, mas comporta
também alguns riscos para o emprego e as condi¢des de trabalho.”

Give full English
l:ranslation of all
he paragraphs

where the Court
uses the Charter

It should be noted that this legal provision [Article 12.2-A] was added to the Labour Code by Directive (EU) 2024/2831 of
the European Parliament and of the Council of 23 October 2024, the transposition of which it anticipated, which,
expressing the commitment of the European Union institutions to combating the abuse of self-employed status and
disguised employment relationships (in line with ILO Recommendation No. 198 (2006)), and aimed precisely at improving
working conditions on digital platforms, is based, among other things, on the following recitals/assumptions that are worth
highlighting: Article 31 of the Charter of Fundamental Rights of the European Union provides that all workers have the
right to fair and just working conditions that respect their health, safety and dignity; Workers have the right to fair and
equitable treatment in terms of working conditions; Digitalisation is changing the world of work, improving productivity
and flexibility, but it also poses some risks to employment and working conditions.”

Did the Court use
the Charter to
(tick one or more
boxes AND
provide
explanation):

[give direct access to an
individual right

[Icheck legality of national law
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Xinterpret national law

The Court explicitly referenced the Charter to guide the interpretation of the national
provisions on platform work (Article 122-A). This is a contextual interpretation, showing
how EU fundamental rights inform the scope of national labour law.

[Icheck legality of EU law

Clinterpret EU law

Was the Charter
already referred
[to by the parties
(including third
parties where
applicable) or was
it the Court that
used the Charter
ex officio? Tick

one box only.

[JCharter was already referred to by the parties.

X Charter reference was introduced by the Court.
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Was the Charter
referred to
[together with
constitutional,
European, or
international
sources? Tick one
or more boxes as
appropriate.

[JRights and principles as
contained in the national
constitution

[I(Unwritten) general principles of
EU law

[IThe European Convention on
Human Rights

[JOther Council of Europe

conventions?

LlInternational law (UN

conventions, etc.)?

[JEuropean Court of Justice
decisions?

53




XINo, the Charter was used alone.

The relevance of a) the relevance of the Charter for the concrete case can be considered as:
l:he decision and
he Charter: [low
overall )
Medium
assessment
providing a [IHigh

condensed legal
analysis of the  [The Charter was relevant because the Court used it to guide the interpretation of national in line with EU fundamental
case rights, particularly the right to fair and just working conditions. It contextualised the presumption of labour in platform

work, influencing the recognition of the employment relationship. It shaped the Court’s reasoning and reinforced the EU
legislative objectives behind protecting workers in digital platforms.

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be
considered as:

[ILow
XIMedium

LIHigh
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By using the Charter to interpret national labour law in harmony with EU fundamental rights, the Court reinforced that
national courts must consider EU social rights when addressing new forms of work, such as platform-based employment.
This case illustrates how the Charter informs judicial reasoning, strengthens worker protections, and guides the application
of national law, even without creating direct individual rights, thereby consolidating its role as a tool for aligning domestic
law with EU values.
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