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1. Short Analysis of the use of the 
Charter in the Member States 

1.1. Charter issues: violations and/or non-
application 

The Human Rights Ombudsman (Varuh človekovih pravic) reports that it referred to 

the Charter (Article 41) in the context of addressing a broader issue on its own 

initiative, namely in its opinion concerning the excessive duration of denationalisation 

proceedings (i.e. proceedings concerning the return of assets nationalised or 

confiscated after the WW2). In 2024–2025, the Ombudsman carried out a systemic 

review of proceedings still pending before administrative units (upravne enote). 

Administrative units perform administrative tasks which due to their nature require 

territorial organisation. The territorial area of an administrative unit shall generally 

include the area of one or more local communities.1 There are 58 administrative units 

set up across the country. The units conduct first-instance administrative procedures 

and carry out specific administrative tasks falling within the remits of individual 

ministries. For instance, administrative units issue identity cards, passports, residence 

permits, driving licences, firearms permits, extracts from civil registers, and building 

and occupancy permits.2 They also handle denationalisation claims at first instance, 

amongst others.3 The Ombudsman found that certain proceedings have lasted for 

several decades, with cases being repeatedly returned for reconsideration and 

entangled with preliminary questions before the courts. The Ombudsman found a 

violation of the principle of equal protection of rights and of the principle of good 

administration. The Ombudsman noted that the latter standard also derives from 

Article 41 of the Charter, which, inter alia, encompasses decision-making ‘within a 

reasonable time’. The reference to the Charter was therefore used solely for 

comparative purposes, as an illustration of European standards of good 

administration. The Ombudsman did not assess any violation of the Charter in relation 

 
1 Slovenia, The State administration act (Zakon o državni upravi), and subsequent amendments, 31 May 

2002.   
2 For more information, see the government webpage with information on administrative units. 
3 Slovenia, The Denationalisation act (Zakon o denacionalizaciji), and subsequent amendments, 20 

November 1991. 

https://pisrs.si/pregledPredpisa?id=ZAKO3225
https://www.gov.si/drzavni-organi/upravne-enote/
https://pisrs.si/pregledPredpisa?id=ZAKO1514
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to the practices/proceedings examined in this opinion, as they did not concern the 

implementation of EU law.4 

The Advocate of the Principle of Equality (Zagovornik načela enakosti), the national 

equality body, did not provide comparable data by the time this reportwas submitted. 

A review of the available materials published on its website shows, among other 

things, that the Advocate participated in the discussions on the 2025 amendments to 

the Housing Act (Stanovanjski zakon) and issued recommendations for improving the 

draft legislation. The Advocate cautioned that the draft law, like the Housing Act then 

in force, restricted eligibility for public (non-profit) rental housing exclusively to 

Slovenian nationals. In the Advocate’s view, this constituted discrimination on the 

ground of nationality, as it resulted in unequal treatment of third-country nationals 

who are long-term residents. According to the Advocate, such a provision is contrary to 

Article 34 of the Charter of Fundamental Rights of the European Union, read in 

conjunction with Article 11 of Council Directive 2003/109/EC of 25 November 2003 

concerning the status of third-country nationals who are long-term residents. The 

Directive expressly provides that long-term residents shall enjoy equal treatment with 

nationals, including in relation to access to procedures for obtaining housing. 

Accordingly, the Advocate of the Principle of Equality recommended that the group of 

eligible beneficiaries for public rental housing be expanded to include persons covered 

by the Directive.5 The National Assembly adopted the amendments to the Housing Act 

in July 2025. The National Assembly did not consider the Charter argument and failed 

to act on the Advocate’s recommendation.6  

1.2. Context and trends 

In Slovenia, comprehensive research studies examining trends in the domestic use of 

the EU Charter of Fundamental Rights are scarce. One notable exception is a 2020 

study on the judicial application of the Charter, which nonetheless provides a valuable 

illustration of the prevailing trends. The study is based on data drawn from databases 

that do not include decisions of first-instance courts (such decisions remain 

unavailable as of 2025), with the exception of the specialised Administrative Court 

 
4 Information was provided by the Human Rights Ombudsman (Varuh človekovih pravic) upon request 

(email, 10 September 2025, response dated 9 September 2025, and email, 16 September 2025). 
5 Slovenia, Advocate of the Principle of Equality (Zagovornik načela enakosti), Priporočilo Zagovornika 

glede osnutka Predloga Zakona o spremembah in dopolnitvah Stanovanjskega zakona (SZ-1G, EVA 

2025-2720-0009), No. 0070-13/2025/2, 23 April 2025. 
6 Slovenia, The Housing act (Stanovanjski zakon), and subsequent amendments, 19 June 2003.  

https://zagovornik.si/izdelki/priporocila-zagovornika-glede-osnutka-predloga-zakona-o-spremembah-in-dopolnitvah-stanovanjskega-zakona/
https://zagovornik.si/izdelki/priporocila-zagovornika-glede-osnutka-predloga-zakona-o-spremembah-in-dopolnitvah-stanovanjskega-zakona/
https://zagovornik.si/izdelki/priporocila-zagovornika-glede-osnutka-predloga-zakona-o-spremembah-in-dopolnitvah-stanovanjskega-zakona/
https://pisrs.si/pregledPredpisa?id=ZAKO2008
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(Upravno sodišče), which holds the status of a higher court. The research covers the 

period from 2009 to September 2018; however, the databases may not contain all 

cases from the most recent period, as publication of decisions typically occurs with a 

delay. Cases were identified through keyword searches, and the final list was compiled 

manually. 

According to the study - presenting findings which appear to remain valid - the 

following trends in judicial practice can be observed: 

• There has been a clear upward trend in references to the Charter by ordinary 

courts over the years (one in 2009, six in 2010, 12 in 2012, 31 in 2014, 109 in 

2016, decreasing slightly to 100 in 2017 and 60 by September 2018. 

• Approximately 83% of all decisions invoking the Charter concerned asylum and 

immigration matters. 

• The Charter was cited only rarely in other areas, such as labour law, social 

security, or data protection. 

• The Administrative Court accounted for 77% of all decisions referencing the 

Charter, with most of the remaining cases arising from the Supreme Court 

(Vrhovno sodišče), primarily in appellate proceedings against Administrative 

Court judgments. 

• Articles 4, 6, and 47 of the Charter were by far the most frequently cited 

provisions. 

• When courts referred to specific Charter provisions, these were typically 

invoked alongside corresponding provisions of the Slovenian Constitution 

and/or the European Convention on Human Rights, as well as other relevant 

sources. 

• When applying the Charter, the courts often neglected to consider, as a 

preliminary matter, whether the case in question involved the ‘implementation 

of Union law’ within the meaning of Article 51(1). 

• Between 2009 and September 2018, the Constitutional Court (Ustavno sodišče) 

considered 35 cases in which the Charter was invoked – one each in 2010 and 

2011, with nearly one third of all references made in 2018 alone. 

• In principle, the Constitutional Court treats fundamental rights, as well as 

general principles of EU law as developed by the Court of Justice, as domestic 

constitutional principles possessing the same binding force as the Constitution. 

• When the Constitutional Court refers to the Charter, it does so – even more 

frequently than ordinary courts – in conjunction with relevant constitutional 

provisions and international human rights instruments. Namely, the Charter 

was most often treated as one of the pertinent interpretative sources when 

assessing a right already enshrined in the Slovenian constitutional framework 
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and assumed particular significance where the Constitutional Court employed it 

to further enhance the protection of a specific constitutional right. 

• Overall, the study suggests that both the manner and extent of judicial reliance 

on the Charter are influenced, at least in part, by (i) the legal area concerned, 

(ii) the level of engagement of the parties, and (iii) the expertise or disposition 

of the particular court or judge dealing with the case.7 

 

Small-scale research conducted through existing judicial databases for the purpose of 

this contribution to the FRA Annual Report appears to confirm the aforementioned 

trends. In Slovenia, no official statistics exist on cases in which courts have referred to 

the EU Charter. Moreover, first-instance court judgments (with the exception of the 

Administrative Court, which has the status of a higher court) are not publicly 

accessible. Some judgments of the higher courts, the Supreme Court, and the 

Constitutional Court delivered in 2025 may also not yet have been published at the 

time of submission of this report.8 The review covered a sample of 137 judicial 

decisions – 114 issued by the regular higher courts and 23 by the Constitutional Court 

in 2025 – containing references to the EU Charter. The sample includes all identified 

instances in which the Charter was mentioned, even if only once and in passing, 

without playing any substantive, let alone decisive, role in the case. A review of these 

cases indicates that the vast majority were delivered by the Administrative Court, 

followed by the Supreme Court in appellate proceedings. These cases predominantly 

concerned matters relating to asylum and immigration. Of the 62 cases examined by 

the Administrative Court, 47 related to asylum and five concerned other foreign 

nationals, including those in an irregular situation. In addition, the Charter tends to 

play a more significant role in asylum-related cases – particularly in relation to Article 4 

– than in other areas of law. Similarly, of the 40 cases adjudicated by the Supreme 

Court, 29 concerned asylum. Higher courts of general jurisdiction issued 10 decisions in 

2025 that mentioned the Charter, seven of which related to consumer protection in 

disputes concerning Swiss franc–denominated loan agreements. In these cases, the 

Charter was mentioned only briefly and did not materially influence the courts’ 

reasoning. The remaining three cases concerned extradition pursuant to the European 

Arrest Warrant. The Constitutional Court considered a more diverse range of matters, 

 
7 Accetto, M., (2020), ‘Fifteen years after Vienna: The role of National Human Rights Institutions’ in: 

Bobek, M. and Adams-Prassl, J. (eds.), The EU Charter of Fundamental Rights in the Member States, 

Oxford, New York, Hart Publishing, pp. 305-318. 
8 For more information, see the database with cases heard by higher regular courts, and the database 

with cases considered by the Constitutional Court, as of 15 December 2025. 

https://sodnapraksa.si/
https://www.us-rs.si/sl/zadeve-in-odlocitve/odlocitve
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including enforcement legislation, asylum, family law, takeover legislation, freedom to 

conduct business, spatial planning, personal data protection, and extradition under the 

European Arrest Warrant. In these cases, the Charter’s role varied: in some, it featured 

more prominently in the Court’s reasoning; in a non-negligible number, it played only a 

limited role or was not addressed by the Court; and in nearly one-third of the cases, 

the Charter was invoked by the petitioners but the Court dismissed the proceedings on 

procedural grounds.  

The legislative process in Slovenia is characterised by a notable absence of references 

to the Charter. For instance, an analysis of the 2025 transcripts of sessions of the 

National Assembly of the Republic of Slovenia (Državni zbor Republike Slovenije) using 

Parlameter – an online tool designed to enhance the transparency of parliamentary 

work – reveals that, by the first week of December of 2025, the Charter had been 

mentioned only eleven times by individual discussants during the sessions of the 

National Assembly and its working bodies, and typically only in passing. Also typically, 

the discussions primarily concerned draft legislation transposing the European Union’s 

secondary law.9  

 
9 For more information, see the web page of the Parlameter tool. For more information, see the 

National Assembly’s webpage, which provides transcripts of parliamentary sessions in which the 

Charter was referenced by individual discussants: Slovenia, National Assembly (Državni zbor), 

102nd regular session of the Committee on EU Affairs, minutes (102. redna seja Odbora za zadeve 

Evropske unije, zapis seje), 4 March 2025, Slovenia, National Assembly (Državni zbor), 15th regular 

session of the Committee on Health, minutes (15. redna seja Odbora za zdravstvo, zapis seje), 11 

March 2025, Slovenia, National Assembly (Državni zbor), 31st regular session of the National 

Assembly, minutes (31. redna seja Državnega zbora), 23 May 2025, Slovenia, National Assembly 

(Državni zbor), 30th regular session of the Committee on Finance, minutes (30. redna seja Odbora 

za finance, zapis seje), 26 June 2025, Slovenia, National Assembly (Državni zbor), 33rd  regular 

session of the National Assembly, minutes (33. Redna seja Državnega zbora, zapis seje), 11 July 

2025, Slovenia, National Assembly (Državni zbor), Joint extraordinary 61st session of the Committee 

on the Interior, Public Administration and Local Self-Government and 51st extraordinary session of 

the Committee on Health, minutes (Skupna 61. nujna seja Odbora za notranje zadeve, javno upravo 

in lokalno samoupravo in 51. nujna seja Odbora za zdravstvo, zapis seje), 8 September 2025, 

Slovenia, National Assembly (Državni zbor), 121st regular session of the Committee on EU Affairs, 

minutes (121. redna seja Odbora za zadeve Evropske unije, zapis seje), 19 September 2025, 

Slovenia, National Assembly (Državni zbor), 24th regular session of the Committee on the Economy, 

minutes (24. redna seja Odbora za gospodarstvo, zapis seje), 2 October 2025, Slovenia, National 

Assembly (Državni zbor), 34th regular session of the Committee on the Interior, Public 

Administration and Local Self-Government, minutes (34. redna seja Odbora za notranje zadeve, 

javno upravo in lokalno samoupravo, zapis seje), 8 October 2025, and Slovenia, National Assembly 

(Državni zbor), 35th regular session of the National Assembly (35. redna seja Državnega zbora), 22 

October 2025. 

https://parlameter.si/
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=pmagdt&uid=3701A63C6D663A03C1258C460033F045
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=pmagdt&uid=3701A63C6D663A03C1258C460033F045
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=976D4521C622D4EFC1258C4C003F1FF5
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=mag&uid=750ADE8B2D0734FEC1258C93002F6F05
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=5AFFF393FF7A0360C1258CB60030870A
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=5AFFF393FF7A0360C1258CB60030870A
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=mag&uid=EFEF5B512C16D702C1258CC40030CCDB
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=A001BF9F141E751FC1258D010045322D
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=A001BF9F141E751FC1258D010045322D
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=17A3B7A1B47A725DC1258D1500428551
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=A412E91D3B50313CC1258D17004EFC49
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=16BA9EF75CDD9985C1258D1E004B457B
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=magdt&uid=16BA9EF75CDD9985C1258D1E004B457B
https://www.dz-rs.si/wps/portal/Home/seje/evidenca/!ut/p/z1/04_Sj9CPykssy0xPLMnMz0vMAfIjo8zivSy9Hb283Q0N3E3dLQwCQ7z9g7w8nAwsPE31w9EUGAWZGgS6GDn5BhsYGwQHG-lHEaPfAAdwNCBOPx4FUfiNL8gNDQ11VFQEAF8pdGQ!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?mandat=IX&type=mag&uid=7E0B757040E109CDC1258D2B00298ADB
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Another source of data is an EU funded international project, entitled ‘EU Charter of 

Fundamental rights: Awareness raising and Instruments to promote a culture of Rights 

(FAIR)’. It runs from 2024 to 2026 and aims at raising awareness of the Charter’s 

importance and promoting its application.10 Within the framework of this project, 

focus group discussions were held with representatives of public bodies and civil 

society organisations (CSOs), respectively.  

The first focus group brought together eight representatives of public bodies, including 

the national human rights institution (NHRI), the national equality body, the data 

protection authority (DPA), as well as representatives of various ministries and 

government offices. Their statements revealed a mixed picture regarding the use of 

the Charter:  

• Awareness of the Charter among civil servants and employees in public 

institutions remains relatively low. The Charter is seldom used on their own 

initiative and is typically referred to only in response to external incentives or 

requirements. Nonetheless, certain institutions – often those with a human 

rights mandate and described as operating within “professional bubbles” – 

make more regular use of the Charter (for example, when issuing 

recommendations in the legislative process or submitting requests for 

constitutional review). 

• The Charter is also relevant, for instance, in the context of the absorption of EU 

funds, where it constitutes an “enabling condition” (omogočitveni pogoj), 

meaning that the Charter must be respected in all aspects and stages of EU 

funds utilisation. However, while the Charter related mechanism has been 

established and is available, it has not been widely used in practice.  

• References to the Charter occasionally appear in communications with 

international counterparts. 

• Reference to the Charter is often disregarded in areas where national 

provisions offer stronger protection (for example, in relation to freedom of 

information requests). 

• With regard to human rights, the national Constitution serves as the primary 

point of reference. In the Slovenian context, the European Convention on 

Human Rights and the European Court of Human Rights play a significant role – 

often a more prominent one than the Charter of Fundamental Rights and the 

Court of Justice of the European Union. 

 
10 For more information, see the project website which includes the existing main project results.  

https://fair-project.org/
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• Lower courts do not consistently follow the case law of international courts, 

including that which concerns fundamental rights. 

The focus group with CSOs involved four participants, complemented by two 

additional interviews with CSO representatives. According to their observations:  

• CSOs directly engaged in human rights issues tend to display a higher level of 

awareness regarding the Charter’s significance than organisations operating in 

other sectors. Overall, however, many CSOs are more familiar with the 

European Convention on Human Rights (ECHR) than with the EU Charter. 

• In practice, references are more frequently made to domestic legislation than 

to the Charter itself, although in specific cases – particularly where individual 

judge’s interpretative approach relies on the Charter’s provisions – the Charter 

is invoked more readily.11  

The Human Rights Ombudsman (Varuh človekovih pravic) explains that, in the period 

from 1 January to 9 September 2025, it received a total of 1,760 petitions, but its 

register of initiatives is not maintained in a manner that would allow for identification 

of cases involving alleged violations of the provisions of the Charter, without 

conducting a detailed review of each individual petition. According to the anecdotal 

evidence collected by consulting its staff, the Ombudsman received five petitions in 

which the EU Charter of Fundamental Rights was mentioned. These petitions, 

however, did not meet the conditions for consideration by the Ombudsman.12 

1.3. Analysis of the ‘barriers’ and the 
‘drivers’ to the efficient and frequent 
use of the Charter by legal 
practitioners inside and outside the 
public administration and the judiciary 

As reported in the preceding section, the 2020 analysis indicates that, apart from the 

field of asylum and immigration law, Slovenian courts have invoked the EU Charter of 

 
11 Fondazione ‘Giacomo Brodolini’ (ed.) (2024), Deliverable 2.4 Report on the Focus Groups Activities, pp. 

97-111. 
12 Information was provided by the Human Rights Ombudsman (Varuh človekovih pravic) upon request 

(email, 10 September 2025, response dated 9 September 2025, and email, 16 September 2025). 

https://fair-project.org/wp-content/uploads/2025/03/D2-4Final-report_def2.pdf
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Fundamental Rights only sporadically, and rarely as a decisive standard for assessing 

the validity of national measures or decisions.  

Barriers to broader application stem from several factors. For example, in certain areas 

such as intellectual property, both the Court of Justice of the European Union (CJEU) 

and national courts have faced interpretative challenges concerning the balancing of 

competing rights, which may have deterred more extensive reliance on the Charter. A 

further barrier is visible in labour and social rights litigation, where references to the 

Charter are virtually absent despite its potential significance. This omission, for 

instance, appears to result from the fact that Slovenia’s constitutional framework 

already provides robust protection of labour and social rights, reducing the perceived 

need for recourse to EU-level sources. As to the drivers of Charter application, these 

include: (i) subject matter – cases closely tied to EU law (e.g. asylum and immigration) 

are more likely to engage the Charter, (ii) the activity of the parties in a specific case, 

and (iii) judicial disposition – i.e. certain judges display greater openness to EU law and 

Charter-based reasoning.13 

The aforementioned focus group with public authorities revealed considerable 

variation in the level of awareness and use of the EU Charter of Fundamental Rights 

among Slovenian institutions, largely reflecting their respective mandates. Overall, 

awareness of the Charter among civil servants and public employees remains relatively 

low. References to it tend to arise primarily in response to external requirements – 

such as EU funding conditionalities or international cooperation – rather than from 

domestic initiative. A key driver in this respect is whether an institution’s mandate 

includes the protection of human rights, as such bodies make more regular use of the 

Charter. 

Further barriers to its wider application include the limited scope of the Charter’s 

applicability under Article 51. At the judicial level, limited familiarity with the Charter, 

particularly among lower courts, also constrains its use. Moreover, the historically 

dominant role of the Slovenian Constitution and the European Convention on Human 

Rights might diminish the perceived need to rely on the Charter. The case law of the 

Court of Justice of the European Union (CJEU) is likewise regarded as more technical 

and less accessible than that of the European Court of Human Rights (ECtHR), while 

individuals enjoy far more restricted procedural access to the CJEU than to the 

Strasbourg system. 

 
13 Accetto, M., (2020), ‘Fifteen years after Vienna: The role of National Human Rights Institutions’ in: 

Bobek, M. and Adams-Prassl, J. (eds.), The EU Charter of Fundamental Rights in the Member States, 

Oxford, New York, Hart Publishing, pp. 305-318.  
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Nonetheless, the evolving jurisprudence of the CJEU may act as a significant driver of 

greater engagement with the Charter. The recent Kubera v. Slovenia judgment is 

particularly noteworthy: the Court held that EU law precludes national courts of final 

instance from refusing leave to appeal without first considering whether a question 

concerning the interpretation or validity of EU law should be referred for a preliminary 

ruling. Furthermore, it emphasised that national courts must provide clear reasoning 

when declining to make such a reference.14  

The focus group with civil society organisations (CSOs) indicates that awareness of the 

Charter is notably higher among those working on specific thematic areas, such as 

asylum and immigration, digital rights, and environmental protection, compared to 

CSOs active in other fields (e.g. social protection or the protection of LGBTIQ+ 

persons). Nevertheless, even in these areas, references to the Charter generally follow 

national constitutional provisions and legislation, with the refence to the Charter only 

a possibility. The Charter tends to be invoked more frequently in situations where a 

judge’s interpretative approach relies on its provisions. CSOs are generally more 

familiar with national constitutional provisions, domestic legislation, and the European 

Convention on Human Rights (ECHR) than with the Charter. 

Additional barriers include limited human and financial resources, which significantly 

constrain the capacity for strategic legal engagement. The shortage of qualified 

lawyers within the NGO sector, for example, considerably hinders the integration of 

the Charter into practice. Fragmentation and weak cooperation among CSOs – 

particularly between service providers and legal advocacy organisations – further 

diminish the potential for coordinated application of the Charter.15 

 
14 Fondazione ‘Giacomo Brodolini’ (ed.) (2024), Deliverable 2.4 Report on the Focus Groups Activities, pp. 

97-111; See also Court of Justice of the European Union (CJEU), C-144/23, Kubera v. Republika 

Slovenija, 15 October 2024.  
15 Fondazione ‘Giacomo Brodolini’ (ed.) (2024), Deliverable 2.4 Report on the Focus Groups Activities, pp. 

97-111.  

https://fair-project.org/wp-content/uploads/2025/03/D2-4Final-report_def2.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62023CJ0144
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62023CJ0144
https://fair-project.org/wp-content/uploads/2025/03/D2-4Final-report_def2.pdf
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2. Use of the Charter in relation to 
Funding 

2.1. Number of complaints examined under 
the EU Common Provisions Regulation 
in 2025 

As European cohesion policy must be implemented in full compliance with the rights 

and freedoms enshrined in the Charter of Fundamental Rights of the European Union, 

applicable EU legislation – including Regulation (EU) 2021/1060 – provides that, in 

procedures relating to the use of cohesion policy funds, individuals shall have the right 

to lodge a complaint with the Managing Authority in cases of alleged violations of 

rights guaranteed by the Charter. In Slovenia, the Ministry of Cohesion and Regional 

Development serves as the Managing Authority for the European Cohesion Policy 

Programme for the period 2021–2027.  

The complaints mechanism, established in 2023, applies to application procedures for 

the allocation and use of cohesion policy funds, as well as to the implementation of 

activities under operations co-financed by the European Regional Development Fund, 

the European Social Fund Plus, the Cohesion Fund, and the Just Transition Fund. 

Complaints may be lodged by potential and selected beneficiaries in relation to 

proposed or approved operations, as well as by other persons who benefit from the 

implementation of the programme or its operations. This may include, for example, 

project applicants, beneficiaries implementing projects, participants in project 

activities, or any individual who identifies a project’s non-compliance with the 

provisions of the Charter. 

The Managing Authority examines complaints in accordance with its competences in 

the field of cohesion policy. Where the alleged violation falls within its remit, it shall 

verify the relevant facts and evidence by means of on-site inspections or document 

reviews and propose appropriate corrective measures. Where the alleged violation 

does not fall under its competences, the Managing Authority shall consult other 

ministries or institutions responsible for the protection of human rights in Slovenia. In 

such cases, it may refer the complainant to the appropriate body or, with the 

complainant’s consent, forward the complaint to the competent institution. 
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To facilitate the process, an online form is available to support complainants in 

submitting complaints. Complaints must describe the alleged violation as precisely as 

possible, include supporting documents and other relevant evidence where available, 

and specify the relevant EU fund, the alleged violator, and the complainant’s contact 

details. Where the online form cannot be used, complaints may also be submitted in 

writing or by e-mail to the Managing Authority. Both the complaint form and the 

accompanying instructions are also available in an easy-to-read format. 

All complaints are handled in strict confidence, with full respect for personal data 

protection. Anonymous submissions are noted; however, the Managing Authority will 

act only if sufficient information is provided to allow proper consideration. 

The Managing Authority reports to the Monitoring Committee of the European 

Cohesion Policy Programme 2021–2027 on any non-compliance of operations funded 

under the programme with the Charter. These reports do not contain personal data 

and cover only the nature of the violations and the corrective measures taken.16 

In 2025, the Ministry of Cohesion and Regional Development, acting as the national 

Managing Authority, did not receive any complaints alleging non-compliance or 

potential violations of the Charter of Fundamental Rights of the European Union in the 

context of cohesion policy implementation.  

Consequently, in 2025 the Monitoring Committee of the European Cohesion Policy 

Programme 2021–2027 did not consider any such allegations.17 

2.2. Example where the monitoring 
mechanism under the EU Common 
Provision Regulation prevented/ 

 
16 For more information, see a dedicated web page with information on the complaint procedure, and 

web page with the complaint form.  
17 Information was provided by the Ministry of Cohesion and Regional Development (Ministrstvo za 

kohezijo in regionalni razvoj) upon request (email, 8 September 2025, response dated 4 September 

2025, and 13 January 2026, response dated 8 January 2026). 

https://evropskasredstva.si/moznost-pritozbe/
https://evropskasredstva.si/oddaj-prijavo/
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addressed possible violations of the 
rights under the Charter in 2025 

N/A. Please see above. 

2.3. Example of promising practice in the 
implementation of the Horizontal 
Enabling Conditions relating to the 
Charter in 2025 

The Ministry of Cohesion and Regional Development considers the expert training 

entitled ‘Respect for fundamental rights in the programming period 2021–2027’ to be 

an example of promising practice. The training focused on the enabling conditions 

concerning fundamental rights within the framework of the 2021–2027 programming 

period and took place on 14 March 2025. It was intended for Slovenian stakeholders 

involved in the European Cohesion Policy Programme. The training was prepared 

specifically for Slovenia by the European Institute of Public Administration (EIPA) and 

was delivered online in English. The event provided an in-depth insight into the 

practical implementation of the EU Charter of Fundamental Rights, encouraged the 

exchange of views, and facilitated discussion on concrete challenges and solutions. 

The training included: 

• An overview of the EU Charter of Fundamental Rights and its role in enabling 

conditions, horizontal principles, and project selection criteria. 

• The application of the Charter in structural fund projects, with a focus on 

project selection, implementation, monitoring, and verification. 

• A comparison of practices across various sectors, such as transport 

infrastructure, energy and environment, social affairs, health, and culture. 

• Interactive workshops in smaller groups for in-depth discussion and analysis of 

concrete case studies. 
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• An exchange of experiences with experts from other Member States (Slovakia, 

Romania, Spain, Italy, Ireland) and a review of good practices from Poland and 

Belgium.18 

 
18 Information was provided by the Ministry of Cohesion and Regional Development (Ministrstvo za 

kohezijo in regionalni razvoj) upon request (email, 8 September 2025, response dated 4 September 

2025). 



   

 

16 
 

3. Court decisions in 2025 

 Table 1 – Decision 2 April 2025, Constitutional Court of the Republic of Slovenia (Ustavno sodišče Republike Slovenije) 

Deciding body (in 

original language) 

Ustavno sodišče Republike Slovenije 

Deciding body (in 

English) 

Constitutional Court of the Republic of Slovenia 

Case number (also 

European Case Law 

Identifier ECLI, 

where applicable) 

Partial decision No. U-I-52/22, U-I-202/23; ECLI:SI:USRS:2025:U.I.52.22 

 

Parties Petitioners: a group of MPs; Human Rights Ombudsman 

https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
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Decision date 2 April 2025 

Web link to the 

decision (if 

available) 

https://www.us-rs.si/sl/zadeve-in-odlocitve/odlocitve/u-i-5222-u-i-20223 

 

Which were the 

Charter 

provisions 

referred to in the 

case? 

Articles 1, 4, 18, 19, 51(1), 53(3) 

Key facts of the 

case also 

situating the 

fundamental 

rights dimension  

In 2021, the National Assembly of the Republic of Slovenia (Državni zbor Republike Slovenije) adopted amendments to 

Articles 10a and 10b of the Foreigners Act (Zakon o tujcih).19 Article 10a introduces the definition of a ‘complex migration 

crisis’ and establishes the procedure for its declaration, whereas Article 10b determines the special legal regimes 

applicable upon such a declaration. 

Under Article 10b, one set of rules applies to foreigners who do not meet the conditions for entry into the Republic of 

Slovenia or who have entered its territory unlawfully, while another applies to those who express an intention to apply for 

international protection. This regime substantially suspends the application of the International Protection Act, the 

 
19 Slovenia, The Foreigners act (Zakon o tujcih), and subsequent amendments, 15 June 2011. 

https://www.us-rs.si/sl/zadeve-in-odlocitve/odlocitve/u-i-5222-u-i-20223
https://pisrs.si/pregledPredpisa?id=ZAKO5761
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legislation laying down the fundamental principles and procedural guarantees governing the granting of international 

protection. 

Following the adoption of these amendments, a group of Members of Parliament, and subsequently the Human Rights 

Ombudsman, lodged requests for constitutional review before the Constitutional Court. The deputies argued, inter alia, 

that the amendments violated the principle of non-refoulement, as enshrined in Article 18 of the Constitution, as well as 

the prohibition of collective expulsion under Article 4 of Protocol No. 4 to the European Convention on Human Rights 

(ECHR) and Article 19 of the EU Charter of Fundamental Rights. The Ombudsman further contended that the legal regime 

introduced by the amendments was incompatible with EU law, including the Dublin Regulation, the Asylum Procedures 

Directive, and the Return Directive. 

The key legal 

question raised 

by the Court 

The Constitutional Court examined whether the second paragraph of Article 10a of the Foreigners Act was consistent with 

Article 2 of the Constitution, which enshrines the principle of a state governed by the rule of law, principally in light of the 

requirement of legislative clarity. 

Furthermore, the Court assessed whether the second to fourth paragraphs of Article 10b were compatible with the 

principle of non-refoulement, as guaranteed by Article 18 of the Constitution (prohibition of torture), Article 3 of the 

European Convention on Human Rights, Article 4 of the EU Charter of Fundamental Rights, and Article 18 of the Charter, 

read in conjunction with Article 33 of the 1951 Geneva Convention. 

The Court also examined the conformity of the first paragraph of Article 10b with Article 4 of Protocol No. 4 to the ECHR, 

noting that Article 19(1) of the Charter has the same meaning and scope. 

The relevant second paragraph of Article 10a reads as follows: 
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(2) If, based on the information gathered by the authorities and institutions referred to in the preceding paragraph, the 

ministry responsible for the interior assesses that a complex crisis has arisen in the Republic of Slovenia as a result of the 

changed migration situation or other circumstances referred to in paragraph six of Article 20 of the Government of the 

Republic of Slovenia Act (Official Gazette of the Republic of Slovenia [Uradni list RS], Nos. 24/05 – official consolidated 

version, 109/08, 38/10, 8/12, 21/13, 47/13, 65/14, and 55/17), it shall propose to the Government of the Republic of 

Slovenia that it adopt a decision to perform crisis management and governance in the complex crisis pursuant to the eighth 

paragraph of Article 20 of the Government of the Republic of Slovenia Act (Official Gazette RS, Nos. 24/05 – official 

consolidated text, 109/08, 38/10, 8/12, 21/13, 47/13, 65/14, and 55/17). 

The relevant provisions of Article 10b read as follows: 

(1) If the National Assembly of the Republic of Slovenia adopts a decision referred to in the third paragraph of the 

preceding Article, the police shall not allow entry to foreigners who do not comply with the conditions for entry and shall 

bring to the state border foreigners who illegally entered the Republic of Slovenia after the entry into force of such 

decision and are illegally staying in the area where this Article is implemented, and direct them to the country from which 

they illegally entered the Republic of Slovenia. 

(2) If a foreigner who is attempting to illegally enter the territory of the Republic of Slovenia at a border crossing point or 

who has illegally entered its territory from a neighbouring country and is staying in the area where this Article is being 

implemented declares, after the entry into force of the decision of the National Assembly of the Republic of Slovenia 

referred to in the third paragraph of the preceding Article, his or her intention to file an application for international 

protection, the police shall establish the identity of the foreigner in accordance with the Act governing police tasks and 

powers and, notwithstanding the provisions of the Act governing international protection, shall ascertain whether: 
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– it has been established that there exist systemic deficiencies in the neighbouring country from which the foreigner has 

entered which are related to the procedure for granting international protection and the conditions for the reception of 

applicants and might expose them to the risk of torture or inhuman or degrading treatment; 

– the foreigner has individually, plausibly, and substantially demonstrated in the course of the procedure that he or she is 

personally threatened with a real risk of torture or inhuman or degrading treatment in a neighbouring country and that he 

or she was unable to apply for international protection in that country for valid reasons; 

– the health condition of the foreigner or a member of his or her family clearly makes it impossible for him or her to be 

directed to a neighbouring country; 

– the appearance, behaviour, or other circumstances of a person indicate that he or she is an unaccompanied minor. 

(3) If, after carrying out the procedure, the police establish that the circumstances referred to in the preceding paragraph 

do not apply to the case of a foreigner referred to in the preceding paragraph, the police shall reject the statement of 

intent to file an application for international protection by an order. An appeal shall be allowed against such an order, but 

it shall not stay the execution of the order. Appeals shall be decided on by the ministry responsible for the interior. Where 

one of the circumstances referred to in the preceding paragraph exists, the foreigner shall be allowed to file an application 

for international protection, while proceeding in accordance with the provisions of the law governing international 

protection relating to the preliminary procedure. 

(4) On the basis of the enforceable order referred to in the preceding paragraph, the police shall take the foreigner to the 

state border and direct him or her to the safe neighbouring country from which the foreigner entered. If the safe 

neighbouring country from which the foreigner entered refuses the foreigner's entry into its territory, the order shall be 
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revoked and the foreigner shall be treated in accordance with the provisions of the law governing international 

protection.20 

Result of the case 

in terms of 

factual outcome, 

and in terms of 

assessment of the 

legal question 

raised 

The Court first examined the second paragraph of Article 10a in light of Article 2 of the Constitution, which enshrines the 

principle of the clarity and precision of legislation. It held that the term ‘complex migration crisis’ refers to a situation in 

which increased regional migration seriously endangers the effective functioning of a state governed by the rule of law, the 

maintenance of public order and security, economic stability, and the protection of life and health. The level of threat must 

be such as to necessitate government intervention, though not so severe as to justify the declaration of a state of 

emergency. As the meaning of the term could be ascertained through established methods of legal interpretation – namely 

linguistic, systematic, historical, and teleological interpretation – the Court found no inconsistency with Article 2 of the 

Constitution. 

The Court then proceeded to assess the second, third, and fourth paragraphs of Article 10b in light of the principle of non-

refoulement, as guaranteed by Article 18 of the Constitution (prohibition of torture), Article 3 of the European Convention 

on Human Rights, Article 4 of the EU Charter of Fundamental Rights, as well as Article 18 of the Charter, read in 

conjunction with Article 33 of the 1951 Geneva Convention. In doing so, it took into account the jurisprudence of both the 

Court of Justice of the European Union (CJEU) and the European Court of Human Rights (ECtHR). The Court emphasised, 

amongst others, that: (i) the state must address a migration crisis in cooperation with the European Union and its 

institutions; (ii) it must continuously monitor the situation and adopt timely measures to respond to the crisis, although it 

may not take steps that would curtail rights and guarantees established by EU law; (iii) an increase in the number of 

migrants or applicants for international protection does not absolve the state of its obligations arising from the principle of 

non-refoulement, as established in the case law of the European courts; and (iv) a ‘complex migration crisis’ does not entail 

 
20 Slovenia, The Foreigners act (Zakon o tujcih), and subsequent amendments, 15 June 2011. 

https://pisrs.si/pregledPredpisa?id=ZAKO5761
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such a degree of systemic dysfunction as to warrant the declaration of a state of emergency, meaning that the 

constitutionality of the special regime in question must be assessed according to the criteria applicable under normal 

circumstances. 

On this basis, the Court found that the legislature had failed to establish adequate safeguards to protect the rights 

guaranteed by Article 18 of the Constitution. In particular, it held that the presumption of the safety of a third country 

could not be effectively rebutted in cases of indirect refoulement, where an individual might be denied genuine access to 

an asylum procedure or a substantive examination of their claim. Furthermore, the Foreigners Act did not provide essential 

procedural guarantees, including the rights to information, interpretation, legal assistance, and a personal interview. 

Consequently, the Court declared the second, third, and fourth paragraphs of Article 10b inconsistent with Article 18 of the 

Constitution and abrogated them. 

The Court subsequently examined the first paragraph of Article 10b, which governs the treatment of foreigners who do not 

meet the conditions for entry or are unlawfully present in Slovenia. As the Constitution does not expressly prohibit 

collective expulsion, the Court conducted its review with reference to Article 4 of Protocol No. 4 to the ECHR, noting that 

Article 19(1) of the EU Charter has the same meaning and scope. 

The Court emphasised, amongst others, that: (i) the relevant Convention provision applies both to situations in which a 

foreigner is already present in a state’s territory and the authorities seek to remove them, and to situations in which a 

foreigner attempts to enter the state, including instances of refusal of entry at the border, when border authorities decline 

to accept an application for international protection, or when assessing the conduct of police officers managing large 

groups of migrants; (ii) the principal purpose of this provision is to prevent states from removing groups of foreigners 

without examining their individual circumstances or allowing them the opportunity to present arguments against the 

measure adopted by the competent authority, including evidence of any risk of exposure to a violation of Article 3 of the 
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ECHR as a consequence of refusal of entry or expulsion; (iii) the decisive criterion for classifying an expulsion as collective is 

the absence of an objective and individualised assessment of each foreigner’s situation within the group, and once an 

expulsion is deemed collective, it constitutes a violation of the relevant human right; and (iv) a state cannot, however, be 

held responsible for collective expulsion where the persons crossing the border act in an organised and violent manner, 

deliberately exploiting the size of the group, or where the refusal of entry results solely from the conduct of the foreigner 

concerned. 

The Court found that the first paragraph of Article 10b did not guarantee foreigners the right to an individual decision, 

access to information, interpretation, legal assistance, or an effective remedy. As the provision failed to ensure access to 

an individualised procedure – even for those attempting lawful entry – it was deemed unconstitutional. Although the text 

referred to individual foreigners, the Court held that, in practice, it introduced a collective measure, as it failed to 

distinguish between situations where refusal of entry was a consequence of a foreigner’s own conduct and those involving 

the use of force by groups. The legislature should therefore have established two distinct legal regimes to reflect these 

differences. By failing to ensure individualised treatment and to differentiate between such situations, the first paragraph 

of Article 10b amounted to a prohibited collective expulsion, inconsistent with Article 4 of Protocol No. 4 to the ECHR. 

Consequently, it also contravened Article 153(2) of the Constitution, which requires laws to conform to international 

treaties ratified by the National Assembly. The Court therefore abrogated the first paragraph of Article 10b of the 

Foreigners Act. 

As a consequence of this annulment, the fifth paragraph of Article 10b lost its legislative purpose. The Constitutional Court 

thus abrogated this provision as well, thereby invalidating Article 10b of the Foreigners Act in its entirety.  

Give full text of 

all the paragraphs 

8. Prvi predlagatelj zatrjuje, da se bodo ukrepi iz 10.b člena ZTuj-2 uporabljali zoper večje skupine tujcev, ki se bodo znašli v 

podobni situaciji, saj bodo odstranjeni iz države brez postopka, v katerem bi jim bila zagotovljena individualna obravnava 
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where the Court 

uses the Charter 

in original 

language 

njihovih osebnih okoliščin. Izgon tujcev, ne da bi bili ti pred izgonom ob prisotnosti tolmača obveščeni o možnosti podaje 

prošnje za mednarodno zaščito, kaže na kolektivno naravo takega ravnanja, zato naj bi bila navedena ureditev v nasprotju s 

prepovedjo kolektivnih izgonov, ki so izrecno prepovedani v 4. členu Protokola št. 4 h Konvenciji o varstvu človekovih pravic 

in temeljnih svoboščin (Uradni list RS, št. 33/94, MP, št. 7/94 – v nadaljevanju EKČP) in 19. členu Listine Evropske unije o 

temeljnih pravicah (UL C 202, 7. 6. 2016 – v nadaljevanju Listina). Čeprav Ustava ne vsebuje izrecne prepovedi kolektivnih 

izgonov, naj bi bilo po stališču prvega predlagatelja varstvo zagotovljeno v 18. in 48. členu Ustave. Ureditev pa naj bi 

posegala tudi v pravico iz 34. člena Ustave.  

14. Drugi predlagatelj še meni, da je prvi odstavek 10.b člena ZTuj-2 tudi v nasprotju s pravom EU. Pravo EU naj bi urejalo 

postopek obravnave migrantov, ki niso prosilci za mednarodno zaščito, in naj bi urejalo obveznosti držav članic in institucij 

EU v primeru množičnega prihoda razseljenih oseb. Drugi predlagatelj opozarja, da na podlagi 78. člena Pogodbe o 

delovanju Evropske unije (prečiščena različica, UL C 202, 7. 6. 2016 – v nadaljevanju PDEU) EU oblikuje skupno politiko o 

azilu, subsidiarni zaščiti in začasni zaščiti z namenom ponuditi ustrezen status vsem državljanom tretjih držav, ki 

potrebujejo mednarodno zaščito, in zagotoviti skladnost z načelom nevračanja. Na podlagi prvega odstavka 79. člena PDEU 

EU oblikuje tudi skupno politiko priseljevanja, s katero zagotovi učinkovito upravljanje migracijskih tokov. Pravo EU naj bi 

dajalo poseben poudarek jamstvom, ki jih imajo posamezniki v navedenih postopkih. Pri tem naj bi bilo treba upoštevati 

tudi Listino. Država članica EU naj ne bi smela enostransko odstopiti od prava EU. Drugi predlagatelj meni, da je Republika 

Slovenija z ureditvijo v 10.a in 10.b členu ZTuj-2 zaobšla pravo EU. 

64. Iz navedenega izhaja, da drugi do četrti odstavek 10.b člena ZTuj-2 segajo na področje urejanja prava EU, saj urejajo 

postopanje z osebami, ki so podale namero vložiti prošnjo za mednarodno zaščito v času kriznih razmer na področju 

migracij. Iz tretjega odstavka 3.a člena Ustave izhaja zahteva, da morajo vsi državni organi, tudi Ustavno sodišče, pravo EU 

pri izvrševanju svojih pristojnosti uporabljati v skladu s pravno ureditvijo te organizacije. Ustavno sodišče mora pri presoji 

predpisov, ki spadajo na področje prava EU, upoštevati 3.a člen Ustave. Na podlagi tretjega odstavka 3.a člena Ustave mora 
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upoštevati primarno in sekundarno zakonodajo EU ter sodno prakso SEU. Države članice EU skladno s prvim odstavkom 51. 

člena Listine uporabljajo tudi določbe Listine, ko izvajajo pravo EU.[27] Ker drugi do četrti odstavek 10.b člena ZTuj-1 segajo 

na področje urejanja prava EU, mora Ustavno sodišče pri opredeljevanju vsebine človekovih pravic in temeljnih svoboščin 

upoštevati primarno pravo EU, zlasti Listino, veljavno sekundarno pravo EU in sodno prakso SEU. Kljub temu da uredbe iz 

prenovljenega azilnega sistema v času odločanja Ustavnega sodišča še niso zavezujoče, mora Ustavno sodišče v največji 

možni meri zagotoviti, da ne bi z razlago Ustave ogrožalo polnega učinka uredb iz prenovljenega azilnega sistema po 

začetku njihove uporabe.[28]  

67. V 4. členu Listine je urejena prepoved mučenja, ki določa, da nihče ne sme biti podvržen mučenju ali nečloveškemu ali 

ponižujočemu ravnanju ali kaznovanju. Varstvo v primeru odstranitve, izgona ali izročitve je zagotovljeno tudi z drugim 

odstavkom 19. člena Listine. V skladu s to določbo Listine se nihče ne sme odstraniti iz države, izgnati iz države ali izročiti 

državi, v kateri obstaja zanj resna nevarnost, da bo podvržen smrtni kazni, mučenju ali drugemu nečloveškemu ali 

ponižujočemu ravnanju ali kaznovanju. Člen 18 Listine priznava pravico do azila ob upoštevanju Ženevske konvencije, s 

čimer je zajeto tudi načelo nevračanja iz 33. člena Ženevske konvencije.[31] 

68. SEU je sprejelo stališče, da skupni evropski azilni sistem temelji na popolni in splošni uporabi Ženevske konvencije in 

zagotovitvi, da nihče ne bo poslan nazaj na območje, na katerem bi lahko bil ponovno preganjan.[32] Temeljna pravica, ki 

je zagotovljena s 3. členom EKČP, je del splošnih načel prava EU.[33] SEU je sprejelo stališče, da prepoved nečloveškega ali 

ponižujočega ravnanja iz 4. člena Listine ustreza tisti iz 3. člena EKČP ter da sta v tem okviru njena vsebina in obseg v skladu 

s tretjim odstavkom 53. člena Listine enaka kot tista, ki ju določa EKČP.[34] Navedlo je, da je pravica iz 4. člena Listine 

absolutne narave.[35] SEU je tudi sprejelo stališče, da je treba pri razlagi 4. člena in drugega odstavka 19. člena Listine 

upoštevati sodno prakso ESČP.[36]  
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77. Predaja posameznika med državami članicami EU na podlagi Dublinske uredbe III pomeni uporabo koncepta varne 

tretje države, pri katerem je varnost tretje države (države članice EU) določena na splošno. SEU je sprejelo stališče, da 

pravo EU temelji na osnovni premisi, da vsaka država članica z vsemi drugimi državami članicami deli vrsto skupnih 

vrednot, na katerih temelji EU, in priznava, da jih druge države članice delijo z njo. Ta premisa pomeni in utemeljuje obstoj 

vzajemnega zaupanja med državami članicami v zvezi s priznavanjem teh vrednot in torej spoštovanjem prava EU, s 

katerim se te vrednote izvajajo. Pravni sistemi držav članic so zmožni zagotoviti enakovredno in učinkovito varstvo 

temeljnih pravic, priznanih z Listino, zlasti s 1. in 4. členom, ki določata eno temeljnih vrednot EU in njenih držav članic.[58] 

Zato je treba v okviru skupnega evropskega azilnega sistema in zlasti Dublinske uredbe III, ki temelji na načelu 

medsebojnega zaupanja in želi z racionalizacijo prošenj za mednarodno zaščito pospešiti njihovo obravnavanje v interesu 

prosilcev in udeleženih držav, domnevati, da je obravnavanje prosilcev za tako zaščito v vsaki državi članici v skladu z 

zahtevami Listine in Ženevske konvencije.[59] 

79. Iz sodne prakse SEU izhaja, da je predajo posameznika drugi državi članici EU mogoče opraviti le v okoliščinah, v katerih 

predaja ne more povzročiti dejanske nevarnosti, da bi se z zadevno osebo ravnalo nečloveško ali ponižujoče v smislu 4. 

člena Listine.[62] SEU je sprejelo stališče, da organi države članice, vključno z njenimi sodišči, pri predaji ne smejo 

zanemariti presoje elementov, s katerimi je mogoče izkazati, da bi predaja lahko pomenila dejansko nevarnost 

nečloveškega ali ponižujočega ravnanja v smislu 4. člena Listine.[63] 

80. SEU je poudarilo, da prepoved predaje posameznika drugi državi članici EU na podlagi drugega pododstavka drugega 

odstavka 3. člena Dublinske uredbe III izhaja iz splošne in absolutne prepovedi, ki je določena v 4. členu Listine. Iz nje 

izhaja, da se predaja prosilca v to državo članico ne izvede v vseh okoliščinah, v katerih obstajajo utemeljeni razlogi za 

prepričanje, da bo prosilec med predajo ali po njej izpostavljen taki nevarnosti.[64] Za namene uporabe 4. člena Listine ni 

pomembno, ali resna nevarnost, da bo zadevna oseba izpostavljena nečloveškemu ali ponižujočemu ravnanju zaradi 
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predaje odgovorni državi članici na podlagi Dublinske uredbe III, nastane ob predaji, med postopkom za priznanje 

mednarodne zaščite ali po njem.[65] 

81. SEU je tudi sprejelo stališče, da se država članica EU v skladu s 4. členom Listine pri presoji ne sme omejiti na to, da 

upošteva zgolj izjave tretje države, ali na to, da je ta država sprejela mednarodne pogodbe, ki načeloma zagotavljajo 

spoštovanje temeljnih pravic. Pristojni organ se mora za namen te preveritve opreti na objektivne, zanesljive, natančne in 

ustrezno posodobljene elemente, ki lahko med drugim izhajajo iz mednarodnih sodnih odločb, kot so sodbe ESČP, sodne 

odločbe tretje države prosilke ter odločbe, poročila in drugi dokumenti, ki jih pripravijo organi Sveta Evrope ali organi v 

okviru sistema Združenih narodov.[66] 

82. Iz sodne prakse SEU izhaja, da je treba tudi v vseh postopkih predaje na podlagi Dublinske uredbe III spoštovati pravico 

do obveščenosti iz 4. člena Dublinske uredbe III in da je treba obvezno opraviti osebni razgovor.[67] SEU je pri tem 

poudarilo, da se prav z osebnim razgovorom lahko preveri, ali pri posamezniku zaradi predaje obstaja tveganje za nastanek 

kršitve 4. člena Listine. SEU je navedlo, da osebni razgovor omogoča, da se prepreči, da bi bil državljan tretje države ali 

oseba brez državljanstva opredeljen kot oseba, ki prebiva nezakonito, čeprav je dejansko želel vložiti prošnjo za 

mednarodno zaščito.[68] 

83. SEU je tudi poudarilo, da je eden od ciljev Postopkovne direktive II zagotoviti, da ima oseba, ki poda prošnjo za 

mednarodno zaščito, dejansko možnost, da jo vloži v najkrajšem času.[69] Pri tem je poudarilo, da državljan tretje države 

pridobi status prosilca že s tem, da pred katerim koli državnim organom izrazi željo, da zaprosi za mednarodno zaščito, in 

ne šele s formalno vložitvijo prošnje, ki zahteva določene formalnosti.[70] Pravica do podaje prošnje za mednarodno 

zaščito je predpogoj, da se ta prošnja evidentira in da se lahko formalno vloži. S tem se zagotovi tudi učinkovito izvrševanje 

pravice do azila iz 18. člena Listine.[71] SEU je poudarilo, da čeprav sta podaja in vložitev prošnje za mednarodno zaščito 

zaporedni in ločeni fazi, obstaja tesna povezava med tema ravnanjema, ker je njun namen zagotoviti učinkovit dostop do 
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postopka, ki omogoča obravnavanje prošnje za mednarodno zaščito in učinkovito izvrševanje 18. člena Listine.[72] 

Nacionalna zakonodaja, ki bi posamezniku zgolj zato, ker se je nezakonito nahajal na ozemlju države, onemogočila podati 

ali vložiti prošnjo za mednarodno zaščito, preprečuje, da bi ta posameznik učinkovito izvrševal pravico iz 18. člena 

Listine.[73] SEU je poudarilo, da je treba vsako prošnjo načeloma obravnavati posamično. Pristojni nacionalni organi 

morajo posamično presojo utemeljenosti strahu prosilca pred preganjanjem skrbno in previdno opraviti v vsakem primeru 

posebej, in sicer zgolj na podlagi konkretne ocene dejstev in okoliščin, da ugotovijo, ali ugotovljena dejstva in okoliščine 

pomenijo tako grožnjo, da se lahko zadevna oseba glede na svoj osebni položaj upravičeno boji, da bo dejansko žrtev dejanj 

preganjanja, če bi se vrnila v svojo izvorno državo. Zahteva po posamičnem obravnavanju prošnje za mednarodno zaščito 

temelji na predpostavki, da morajo pristojni nacionalni organi način preizkusa dejstev in dokazov prilagoditi okoliščinam in 

značilnostim vsake prošnje.[74] 

94. Iz sodne prakse ESČP in SEU tudi izhaja, da mora država zagotoviti učinkovit dostop do postopka, ki omogoča 

obravnavanje prošnje za mednarodno zaščito. Posameznikom se ne sme onemogočati podati in vložiti prošnjo za 

mednarodno zaščito le zato, ker poskušajo nezakonito vstopiti na ozemlje države ali se nezakonito nahajajo na njenem 

ozemlju.[91] Zato mora imeti posameznik zadostna procesna jamstva, da lahko učinkovito izvršuje pravico iz 18. člena 

Listine. Tako ESČP kot SEU pri tem poudarjata pravico do informiranosti, pravico do osebnega razgovora ter pomen 

tolmačenja in dostopa do pravne pomoči. Iz sodne prakse ESČP izhaja, da je treba pri presoji učinkovitosti dostopa do 

postopkov za priznanje mednarodne zaščite in presoji ravnanj držav, ki zavračajo vstop tujcev v državo na meji ali pa tujce 

vračajo v tretje države v kratkem časovnem obdobju po vstopu, posebno pozornost nameniti procesnim jamstvom, ki so 

zagotovljena tujcem (informiranje, tolmačenje, pravna pomoč) (glej 75., 82. in 85. točko obrazložitve). 

100. Zakonodajalec v drugem do četrtem odstavku 10.b člena ZTuj-2 tudi ni zagotovil, da bi bila tujcem, ki so izrazili namero 

podati prošnjo za mednarodno zaščito, zagotovljena procesna jamstva. Zakonodajalec ni uredil pravice do informiranosti, 

pravice do osebnega razgovora, pravice do tolmača in pravne pomoči. Zakonska ureditev, ki ne ureja omenjenih procesnih 
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jamstev, ne zagotavlja učinkovitega dostopa do postopka, ki omogoča obravnavanje prošnje za mednarodno zaščito. To 

pomeni, da ni omogočeno učinkovito izvrševanje pravice iz 18. člena Listine, ki vključuje tudi načelo nevračanja iz 33. člena 

Ženevske konvencije. 

106. Ureditev v drugem do četrtem odstavku 10.b člena ZTuj-2 tujcem, ki podajo namero vložiti prošnjo, v času razglasitve 

kompleksne krize na področju migracij ne zagotavlja dostopa do poštenega in učinkovitega postopka, v katerem bo 

posamezniku zagotovljena vsebinska presoja, da predaja v sosednjo državo članico EU ne more povzročiti dejanske 

nevarnosti, da bi se z zadevno osebo ravnalo nečloveško ali ponižujoče. Zakonodajalec torej že na abstraktni ravni tujcem, 

ki podajo namero vložiti prošnjo, ni zagotovil procesnih jamstev, s katerimi bi jim bilo zagotovljeno učinkovito izvrševanje 

pravice iz 18. člena Listine, ki vključuje tudi spoštovanje načela nevračanja. Navedene določbe tudi ne omogočajo, da bi 

posameznik domnevo o varnosti tretje države izpodbijal z okoliščinami, ki bi lahko utemeljile, da mu v tretji državi grozi t. i. 

posredno vračanje. Ureditev v drugem do četrtem odstavku 10.b člena ZTuj-2 je med seboj povezana celota materialnih in 

postopkovnih določb, ki skupaj ne omogočajo učinkovitega izvrševanja pravice iz 18. člena Ustave, zato drugi do četrti 

odstavek 10.b člena ZTuj-2 posegajo v pravico iz 18. člena Ustave. 

118. Čeprav Zakonik o schengenskih mejah, Vizumski zakonik in Direktiva o vračanju izrecno ne urejajo množičnega prihoda 

tujcev, ki bi skušali vstopiti na ozemlje države članice, prvi odstavek 10.a člena ZTuj-2 brez dvoma sega na področje 

uporabe prava EU, saj ureja vstop tujcev, ki ne izpolnjujejo pogojev, in vrnitev tujcev, ki se nezakonito nahajajo na ozemlju 

države. Iz obrazložitve že izhaja, da mora država članica krizne razmere na področju migracij reševati v sodelovanju z EU in 

njenimi institucijami (54.–59. in 62. točka obrazložitve). Država je dolžna spremljati razmere in pravočasno sprejemati 

ukrepe za soočanje s kriznimi razmerami, vključno z uporabo vseh instrumentov, ki ji zagotavljajo možnost koriščenja 

solidarnih ukrepov v okviru EU. Še večji poudarek pa je EU skupnemu upravljanju migracij namenila v prenovljeni azilni 

zakonodaji (glej 60. in 61. točko obrazložitve). Ob presoji ureditve, ki je upoštevno povezana s pravom EU[132] oziroma 

glede katere pravo EU tudi brez specifične sekundarne zakonodaje državam članicam nalaga določene obveznosti, mora 
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Ustavno sodišče upoštevati 3.a člen Ustave in pri opredeljevanju vsebine človekovih pravic in temeljnih svoboščin 

upoštevati primarno pravo EU, zlasti Listino, veljavno sekundarno pravo EU in sodno prakso SEU.[133] V takih primerih 

lahko Ustavno sodišče uporabi nacionalne standarde glede varstva temeljnih pravic, če ta uporaba ne ogrozi ravni varstva iz 

Listine, kot jo razlaga SEU, niti ne posega v primarnost, enotnost in učinkovitost prava EU.[134] 

127. Prepoved kolektivnega izgona ureja tudi prvi odstavek 19. člena Listine. Iz Pojasnil k Listini (UL C 303, 14. 12. 2007) 

izhaja, da ima prvi odstavek 19. člena Listine enak pomen in področje uporabe kot 4. člen Protokola št. 4 k EKČP. Njegov 

namen je zagotoviti, da je vsaka odločitev utemeljena na posebni obravnavi in da z enim ukrepom ni mogoče izgnati vseh 

oseb, ki imajo državljanstvo posamezne države. 

[27] Glej sodbe SEU v zadevah Åkerberg Fransson, C-617/10, z dne 26. 2. 2013, 19. točka obrazložitve, in Siragusa, 

C-206/13, z dne 6. 3. 2014, 20. točka obrazložitve, ter v združenih zadevah Eurosaneamientos in drugi, C-532/15 in 

C-538/15, z dne 8. 12. 2016, 52. točka obrazložitve. 

[28] Primerjaj s sodbo SEU v zadevi Adeneler in drugi, C-212/04, z dne 4. 7. 2006, 108. točka obrazložitve. 

[31] Glej Scope of the principle of non-refoulement in contemporary border management: evolving areas of law, Agencija 

EU za človekove pravice, Luxembourg 2016, str. 14. 

[32] Glej sodbo SEU v združenih zadevah N. S., C-411/10 in C-493/10, z dne 21. 12. 2011, 75. točka obrazložitve. 

[33] Glej sodbo SEU v zadevi Elgafaji, C-465/07, z dne 17. 2. 2009, 28. točka obrazložitve. 
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[34] Glej sodbe SEU v zadevah C. K., H. F., A. S. proti Republiki Sloveniji, C-578/16 PPU, z dne 16. 2. 2017, 67. točka 

obrazložitve, in Jawo, C-163/17, z dne 19. 3. 2019, 91. točka obrazložitve, ter v združenih zadevah Ibrahim, C-297/17, C-

318/17, C-319/17 in C-438/17, z dne 19. 3. 2019, 89. točka obrazložitve. 

[35] Glej sodbe SEU v zadevah C. K., H. F., A. S. proti Republiki Sloveniji, 69. točka obrazložitve, in Jawo, 78. točka 

obrazložitve, ter v združenih zadevah Ibrahim, 87. točka obrazložitve. 

[36] Glej sodbe SEU v zadevah C. K., H. F., A. S. proti Republiki Sloveniji, 68. točka obrazložitve, Elgafaji, 28. točka 

obrazložitve, in Abdida, C-562/13, z dne 18. 12. 2014, 47. točka obrazložitve. 

[58] Glej sodbo SEU v zadevi Jawo, 80. točka obrazložitve. 

[59] Prav tam, 82. točka obrazložitve. 

[62] Glej sodbe SEU v zadevah C. K., H. F., A. S. proti Republiki Sloveniji, 65. točka obrazložitve, A. S. proti Republiki Sloveniji, 

C-490/16, z dne 26. 7. 2017, 41. točka obrazložitve, ter Jafari, 101. točka obrazložitve. 

[63] Glej sodbo SEU v zadevi C. K., H. F., A. S. proti Republiki Sloveniji, 75. točka obrazložitve. 

[64] Glej sodbo SEU v zadevi Jawo, 87. točka obrazložitve. 

[65] Prav tam, 88. točka obrazložitve. 

[66] Glej sodbo SEU v zadevi Ruska Federacija, C-897/19 PPU, z dne 2. 4. 2020, 65. točka obrazložitve. 



   

 

32 
 

[67] Glej sodbo SEU v združenih zadevah Ministero dell’Interno, C-228/21, C-254/21, C-297/21, C-315/21 in C-328/21, z dne 

30. 11. 2023, 117. točka obrazložitve. 

[68] Prav tam, 121. točka obrazložitve. 

[69] Glej sodbi SEU v zadevah Ministerio Fiscal, C-36/20 PPU, z dne 25. 6. 2020, 63. točka obrazložitve, in Valstybės sienos 

apsaugos tarnyba, 60. točka obrazložitve. 

[70] Glej sodbo SEU v zadevi Ministerio Fiscal, 93. in 94. točka obrazložitve. 

[71] Glej sodbo SEU v zadevi Valstybės sienos apsaugos tarnyba, 61. točka obrazložitve. 

[72] Prav tam, 62. točka obrazložitve. 

[73] Prav tam, 63. točka obrazložitve. 

[74] Glej sodbo SEU v združenih zadevah Bundesamt für Fremdenwesen und Asyl in drugi, C-608/22, C-609/22, z dne 4. 10. 

2024, 48., 49. in 54. točka obrazložitve. 

[91] Glej sodbo SEU v zadevi Valstybės sienos apsaugos tarnyba, 62. točka obrazložitve. 

[132] Glej sodbo SEU v zadevi Åkerberg Fransson, 19. točka obrazložitve. 

[133] Primerjaj z odločbo Ustavnega sodišča št. U-I-59/17, 25. točka obrazložitve. 
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[134] Glej sodbi SEU v zadevah Melloni, C-399/11, z dne 26. 2. 2013, 63. točka obrazložitve, in Åkerberg Fransson, 29. točka 

obrazložitve. 

Give full English 

translation of all 

the paragraphs 

where the Court 

uses the Charter 

8. The first applicant alleges that the measures provided for in Article 10b of the FoA-2 will be applied to large groups of 

foreigners who find themselves in a similar situation, as they will be removed from the country without a procedure in 

which they are provided individualised consideration of their personal circumstances. The expulsion of foreigners without 

informing them, in the presence of an interpreter, of the possibility of submitting an application for international 

protection prior to their expulsion is indicative of the collective nature of such conduct, and therefore the above-

mentioned legislation is allegedly contrary to the prohibition of collective expulsions, which are expressly prohibited by 

Article 4 of Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms (Official 

Gazette RS, No. 33/94, MP, No. 7/94 – hereinafter referred to as the ECHR) and Article 19 of the Charter of Fundamental 

Rights of the European Union (OJ C 202, 7 June 2016 – hereinafter referred to as the Charter). Although the Constitution 

does not contain an explicit prohibition of collective expulsions, in the first applicant 's view, protection is guaranteed 

under Articles 18 and 48 of the Constitution. The regulation allegedly also interferes with the right determined by Article 

34 of the Constitution. 

14. The second applicant further opines that the first paragraph of Article 10b of the FoA-2 is also contrary to EU law. EU 

law allegedly regulates the procedure for dealing with migrants who are not applicants for international protection and 

allegedly governs the obligations of EU Member States and institutions in the event of a mass influx of displaced persons. 

The second applicant draws attention to the fact that, on the basis of Article 78 of the Treaty on the Functioning of the 

European Union (consolidated version, OJ C 202, 7 June 2016 – hereinafter referred to as the TFEU), the EU is developing a 

common policy on asylum, subsidiary protection, and temporary protection with a view to offering an appropriate status 

to any third-country national requiring international protection and ensuring compliance with the principle of non-

refoulement. On the basis of the first paragraph of Article 79 of the TFEU, the EU also develops a common immigration 
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policy aimed at ensuring the efficient management of migration flows. EU law allegedly places particular emphasis on the 

safeguards afforded to individuals in these procedures. Allegedly, the Charter must also be taken into account. An EU 

country allegedly must not unilaterally derogate from EU law. The second applicant opines that the Republic of Slovenia 

has circumvented EU law by the regulation determined by Articles 10a and 10b of the FoA-2. 

64. It follows from the above that the second through fourth paragraphs of Article 10b of the FoA-2 fall within the scope of 

regulation under EU law, as they regulate the treatment of persons who have expressed an intention to apply for 

international protection in times of a migration crisis. From the third paragraph of Article 3a of the Constitution there 

follows the requirement that all public authorities, including the Constitutional Court, must apply EU law in the exercise of 

their competences in accordance with the legal regulation of that organisation. The Constitutional Court must take into 

account Article 3a of the Constitution when assessing regulations that fall within the scope of EU law. On the basis of the 

third paragraph of Article 3a of the Constitution, it must take into account primary and secondary EU legislation and the 

case law of the CJEU. In accordance with the first paragraph of Article 51 of the Charter, EU Member States also apply the 

provisions of the Charter when implementing EU law.[27] Since the second through fourth paragraphs of Article 10b of the 

FoA-1 cover the field of EU law, the Constitutional Court must take into account primary EU law, in particular the Charter, 

the applicable secondary EU law, and the case law of the CJEU when defining the content of human rights and fundamental 

freedoms. Although the regulations of the revised asylum system are not yet binding at the time of the Constitutional 

Court's decision-making, the Constitutional Court must ensure, to the greatest extent possible, that its interpretation of 

the Constitution does not jeopardise the full effect of the regulations of the revised asylum system once they have begun 

to apply.[28] 

67. Article 4 of the Charter prohibits torture, stating that no one shall be subjected to torture or to inhuman or degrading 

treatment or punishment. Protection in the event of removal, expulsion, or extradition is also guaranteed by the second 

paragraph of Article 19 of the Charter. Under this provision of the Charter, no one may be removed from a country, 
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expelled from a country, or extradited to a country where he or she would be in serious danger of being subjected to the 

death penalty, torture, or other inhuman or degrading treatment or punishment. Article 18 of the Charter recognises the 

right to asylum, with due respect for the Geneva Convention, which also covers the non-refoulement principle determined 

by Article 33 of the Geneva Convention.[31] 

68. The CJEU adopted the position that the common European asylum system is based on the full and universal application 

of the Geneva Convention and on ensuring that no one is sent back to an area where he or she could be persecuted 

again.[32] The fundamental right guaranteed by Article 3 of the ECHR is part of the general principles of EU law.[33] The 

CJEU adopted the position that the prohibition of inhuman or degrading treatment determined by Article 4 of the Charter 

corresponds to the prohibition in Article 3 of the ECHR and that, in this context, its content and scope in accordance with 

the third paragraph of Article 53 of the Charter are identical to those determined by the ECHR.[34] It stated that the right 

determined by Article 4 of the Charter is absolute in nature.[35] The CJEU also adopted the position that in interpreting 

Article 4 and the second paragraph of Article 19 of the Charter, the case law of the ECtHR must be taken into account.[36] 

77. The transfer of an individual between EU Member States on the basis of the Dublin III Regulation implies the 

application of the safe third country concept, where the safety of the third country (an EU Member State) is determined in 

general terms. The CJEU has adopted the position that EU law is based on the basic premise that each Member State 

shares with all other Member States a set of common values on which the EU is founded, and recognises that other 

Member States share them. This premise implies and justifies the existence of mutual trust between the Member States in 

recognising these values and therefore respecting EU law, which implements them. Member States' legal systems are able 

to ensure equal and effective protection of the fundamental rights recognised by the Charter, in particular by Articles 1 and 

4, which determine one of the fundamental values of the EU and its Member States.[58] Therefore, in the context of the 

common European asylum system and in particular the Dublin III Regulation, which is based on the principle of mutual 

trust and aims to speed up the processing of applications for international protection by streamlining it in the interests of 
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the applicants and the countries concerned, it should be presumed that the processing of applicants for such protection in 

each Member State is in conformity with the requirements of the Charter and the Geneva Convention.[59] 

79. It is clear from the case law of the CJEU that the transfer of an individual to another EU Member State can only be 

carried out in circumstances where the transfer cannot give rise to a real risk of inhuman or degrading treatment of the 

person concerned within the meaning of Article 4 of the Charter.[62] The CJEU adopted the position that the authorities of 

a Member State, including its courts, may not, in the context of a transfer, neglect to assess the elements by which it can 

be demonstrated that the transfer would entail a real risk of inhuman or degrading treatment within the meaning of Article 

4 of the Charter.[63] 

80. The CJEU stressed that the prohibition on transferring an individual to another EU Member State on the basis of the 

second subparagraph of the second paragraph of Article 3 of the Dublin III Regulation follows from the general and 

absolute prohibition determined by Article 4 of the Charter. It follows therefrom that the transfer of an applicant to that 

Member State does not take place in all circumstances in which there are reasonable grounds for believing that the 

applicant will be exposed to such a risk during or after the transfer.[64] For the purposes of the application of Article 4 of 

the Charter, it is irrelevant whether the serious risk that the person concerned will be subjected to inhuman or degrading 

treatment as a result of being transferred to the responsible Member State under the Dublin III Regulation arises at the 

time of transfer or during or after the procedure for granting international protection.[65] 

81. The CJEU also adopted the position that, in conformity with Article 4 of the Charter, an EU Member State cannot 

restrict itself to taking into consideration solely the declarations of the requesting third state or the accession to treaties by 

the latter state, guaranteeing, in principle, respect for fundamental rights. The competent authority of the requested 

Member State must rely, for the purposes of that verification, on information that is objective, reliable, specific, and 

properly updated, which may follow, inter alia, the judgments of international courts, such as ECtHR judgments, the 
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judgments of courts of the requesting third state, and also decisions, reports, and other documents produced by bodies of 

the Council of Europe or within the framework of the United Nations.[66] 

82. It follows from the case law of the CJEU that the right to information laid down in Article 4 of the Dublin III Regulation 

must also be respected in all transfer procedures under the Dublin III Regulation and that a personal interview is 

mandatory.[67] The CJEU stressed in this respect that a personal interview can verify whether an individual is at risk of a 

violation of Article 4 of the Charter as a result of a transfer. The CJEU stated that a personal interview makes it possible to 

prevent a third-country national or a stateless person from being identified as an illegally staying person, while in fact he or 

she was intending to lodge an application for international protection.[68] 

83. The CJEU also stressed that one of the objectives of the Procedures Directive II is to ensure that a person making an 

application for international protection has a real possibility to file an application as soon as possible.[69] In this respect, it 

stressed that a third-country national acquires the status of an applicant by the very act of expressing his or her wish to 

apply for international protection before any public authority, and not only by formally filing an application that requires 

certain formalities.[70] The right to file an application for international protection is a prerequisite for it to be registered 

and formally filed. This also ensures the effective exercise of the right to asylum determined by Article 18 of the 

Charter.[71] The CJEU stressed that, although the submission and filing of an application for international protection are 

successive and separate stages, there exists a close link between these two actions, since their purpose is to ensure 

effective access to a procedure that enables an application for international protection to be examined and Article 18 of 

the Charter to be effectively implemented.[72] National legislation which would prevent an individual from making or 

lodging an application for international protection solely on the grounds that he or she is unlawfully present in the territory 

of the country prevents that individual from effectively exercising the right determined by Article 18 of the Charter.[73] 

The CJEU stressed that, in principle, each application must be considered individually. The competent national authorities 

must make a careful and cautious case-by-case assessment of the well-foundedness of the applicant's fear of persecution, 
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and solely on the basis a concrete assessment of the facts and circumstances, in order to determine whether the facts and 

circumstances as established constitute such a threat that the person concerned may, in the light of his or her personal 

situation, have a well-founded fear that he or she would be a real victim of acts of persecution if he or she were to be 

returned to his or her country of origin. The requirement to examine an application for international protection on a case-

by-case basis is based on the presumption that the competent national authorities must adapt the manner in which they 

examine the facts and evidence to the circumstances and characteristics of each application.[74] 

94. It also follows from the case law of the ECtHR and the CJEU that the state must ensure effective access to a procedure 

that allows an application for international protection to be examined. Individuals must not be prevented from making and 

filing an application for international protection on the sole ground that they are attempting to enter or are unlawfully 

present in the territory of a country.[91] Therefore, individuals must have sufficient procedural guarantees to be able to 

effectively exercise their right under Article 18 of the Charter. In this respect, both the ECtHR and the CJEU emphasise the 

right to information, the right to a personal interview and the importance of interpretation and access to legal assistance. 

It follows from the case law of the ECtHR that, when assessing the effectiveness of access to procedures for the recognition 

of international protection and the conduct of states that refuse to allow foreigners to enter the country at the border or 

to return foreigners to third countries within a short period of time after entry, particular attention must be paid to the 

procedural guarantees afforded to foreigners (information, interpretation, legal assistance) (see paragraphs 75, 82, and 85 

of the reasoning). 

100. The legislature also did not ensure, in the second through fourth paragraphs of Article 10b of the FoA-2, that 

procedural guarantees would be guaranteed to foreigners who have expressed their intention to apply for international 

protection. The right to information, the right to a personal interview, the right to an interpreter, and the right to legal 

assistance have not been regulated by the legislature. A statutory regulation that does not regulate the mentioned 

procedural guarantees does not ensure effective access to the procedure for examining an application for international 
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protection. This means that effective exercise of the right determined by Article 18 of the Charter, which also includes the 

principle of non-refoulement determined by Article 33 of the Geneva Convention, is rendered impossible.  

106. At a time when a complex migration crisis has been declared, the regulation determined by the second through fourth 

paragraphs of Article 10b of the FoA-2 does not guarantee foreigners who express an intention to file an application access 

to a fair and effective procedure in which the individual will be provided a substantive assessment that the transfer to a 

neighbouring EU Member State cannot give rise to a real risk of inhuman or degrading treatment of the person concerned. 

Hence, already at the abstract level, the legislature failed to provide procedural safeguards to foreigners who express an 

intention to file an application for international protection that would ensure the effective exercise of their right 

determined by Article 18 of the Charter, which also includes respect for the non-refoulement principle. Nor do the 

mentioned provisions allow an individual to rebut the presumption that a third country is safe by stating circumstances 

that could justify that he or she is at risk of so-called indirect return to the third country. The regulation determined by the 

second through fourth paragraphs of Article 10b of the FoA-2 is an interconnected whole of the substantive and procedural 

provisions which, taken together, do not allow for the effective exercise of the right determined by Article 18 of the 

Constitution, and therefore the second through fourth paragraphs of Article 10b of the FoA-2 interfere with the right 

determined by Article 18 of the Constitution. 

118. Although the Schengen Borders Code, the Visa Code, and the Return Directive do not expressly regulate a mass influx 

of foreigners seeking to enter the territory of a Member State, the first paragraph of Article 10a of the FoA-2 undoubtedly 

falls within the scope of the application of EU law, as it regulates the entry of foreigners who do not fulfil the conditions 

and return of foreigners who are unlawfully present in the territory of the country. From the reasoning, it already follows 

that Member States must resolve a migration crisis situation in cooperation with the EU and its institutions (paragraphs 

54–59 and 62 of the reasoning). States have a duty to monitor the situation and take timely action to address the crisis 

situation, including by using all instruments that provide the state with the possibility to benefit from EU solidarity 
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measures. The EU has placed even more emphasis on joint migration management in its recast asylum legislation (see 

paragraphs 60 and 61 of the reasoning). When reviewing a regulation that is relevantly connected to EU law[132] or in 

respect of which EU law imposes certain obligations on Member States even in the absence of specific secondary 

legislation, the Constitutional Court must take into account Article 3a of the Constitution and, when determining the 

content of human rights and fundamental freedoms, primary EU law, in particular the Charter, the applicable secondary EU 

law, and the case law of the CJEU.[133] In such cases, the Constitutional Court may apply national standards regarding 

fundamental rights protection only if such application does not compromise the level of protection provided for by the 

Charter, as interpreted by the CJEU, and the primacy, unity, and effectiveness of EU law.[134] 

127. The prohibition of collective expulsion is also regulated by the first paragraph of Article 19 of the Charter. From the 

Explanations relating to the Charter of Fundamental Rights (OJ C 303, 14 December 2007), it follows that the first 

paragraph of Article 19 of the Charter has the same meaning and scope of application as Article 4 of Protocol No. 4 to the 

ECHR. Its purpose is to ensure that every decision is based on a specific consideration and that not all persons who have 

the nationality of a particular state can be expelled by one single measure. 

[27] See the CJEU Judgments in C-617/10, Åkerberg Fransson, dated 26 February 2013, para. 19 of the reasoning; C-206/13, 

Siragusa, dated 6 March 2014, para. 20 of the reasoning; and in the joined cases C-532/15 and C-538/15 Eurosaneamientos 

and Others, dated 8 December 2016, para. 52 of the reasoning. 

[28] Cf. the CJEU judgment in C-212/04, Adeneler and Others, 4 July 2006, para. 108 of the reasoning. 

[31] See Scope of the principle of non-refoulement in contemporary border management: evolving areas of law, EU Agency 

for Human Rights, Luxembourg 2016, p. 14. 
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[32] See the CJEU Judgment in the joined cases C-411/10 and C-493/10, N. S., dated 21 December 2011, para. 75 of the 

reasoning. 

[33] See the CJEU Judgment in C-465/07, Elgafaji, dated 17 February 2009, para. 28 of the reasoning. 

[34] See the CJEU Judgments in C-578/16 PPU, C. K., H. F., A. S. v. the Republic of Slovenia, dated 16 February 2017, para. 

67 of the reasoning; and C-163/17, Jawo, dated 19 March 2019, para. 91 of the reasoning; and in the joined cases C-

297/17, C-318/17, C-319/17, and C-438/17, Ibrahim, dated 19 March 2019, para. 89 of the reasoning. 

[35] See the CJEU Judgments in C. K., H. F., A. S. v. the Republic of Slovenia, para. 69 of the reasoning; and Jawo, para. 78 of 

the reasoning; and in the joined cases Ibrahim, para. 87 of the reasoning. 

[36] See the CJEU Judgments in C. K., H. F., A. S. v. the Republic of Slovenia, para. 68 of the reasoning; Elgafaji, para. 28 of 

the reasoning; and C-562/13, Abdida, dated 18 December 2014, para. 47 of the reasoning. 

[58] See the CJEU Judgment in Jawo, para. 80 of the reasoning. 

[59] Ibidem, para. 82 of the reasoning. 

[62] See the CJEU Judgments in C. K., H. F., A. S. v. the Republic of Slovenia, para. 65 of the reasoning; C-490/16, A. S. v. the 

Republic of Slovenia, dated 26 July 2017, para. 41 of the reasoning; and Jafari, para. 101 of the reasoning. 

[63] See the CJEU Judgment in C. K., H. F., A. S. v. the Republic of Slovenia, para. 75 of the reasoning. 

[64] See the CJEU Judgment in Jawo, para. 87 of the reasoning. 
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[65] Ibidem, para. 88 of the reasoning. 

[66] See the CJEU Judgment in C-897/19 PPU, Ruska Federacija, dated 2 April 2020, para. 65 of the reasoning. 

[67] See the CJEU Judgment in the joined cases C-228/21, C-254/21, C-297/21, C-315/21, and C-328/21, Ministero 

dell'Interno, dated 30 November 2023, para. 117 of the reasoning. 

[68] Ibidem, para. 121 of the reasoning. 

[69] See the CJEU Judgments in C-36/20 PPU, Ministerio Fiscal, dated 25 June 2020, para. 63 of the reasoning, and 

Valstybės sienos apsaugos tarnyba, para. 60 of the reasoning. 

[70] See the CJEU Judgment in Ministerio Fiscal, paras. 93 and 94 of the reasoning. 

[71] See the CJEU Judgment in Valstybės sienos apsaugos tarnyba, para. 61 of the reasoning. 

[72] Ibidem, para. 62 of the reasoning. 

[73] Ibidem, para. 63 of the reasoning. 

[74] See the CJEU Judgment in the joined cases C-608/22, C-609/22, Bundesamt für Fremdenwesen und Asyl and Others, 

dated 4 October 2024, paras. 48, 49, and 54 of the reasoning. 

[91] See the CJEU Judgment in Valstybės sienos apsaugos tarnyba, para. 62 of the reasoning. 

[132] See the CJEU Judgment in Åkerberg Fransson, para. 19 of the reasoning. 
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[133] Cf. Constitutional Court Decision No. U-I-59/17, para. 25 of the reasoning. 

[134] See the CJEU Judgments in C-399/11, Melloni, dated 26 February 2013, para. 63 of the reasoning; and Åkerberg 

Fransson, para. 29 of the reasoning. 

Did the Court use 

the Charter to 

(tick one or more 

boxes AND 

provide 

explanation): 

☐give direct access to an 

individual right 

 

 

☒check legality of national law 

 

In conjunction with the relevant national constitutional provisions and those of the 

European Convention on Human Rights, the Court also applied the provisions of the EU 

Charter of Fundamental Rights, which guarantees protection against torture and 

inhuman or degrading treatment or punishment, the right to asylum, and protection in 

the event of removal, expulsion or extradition. In its decision, in addition to the Charter, 

the Court referred to a range of EU legal instruments, including in particular the 

Temporary Protection Directive, the Dublin III Regulation, the Asylum Procedures 

Directive, the Schengen Borders Code and the Return Directive, as well as the case law of 

the Court of Justice of the European Union. The Court concluded that most of the 

contested provisions of the Foreigners Act were incompatible with the Constitution, EU 

law and with other international human rights standards. It emphasized in particular that 

the contested legal regime lacked essential procedural guarantees, including the right of 

the affected individuals to information, interpretation, a personal interview, and legal 

assistance.   
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☐interpret national law 

 

 

☐check legality of EU law 

 

 

☐interpret EU law 

 

 

Was the Charter 

already referred 

to by the parties 

(including third 

parties where 

applicable) or was 

it the Court that 

used the Charter 

ex officio? Tick 

one box only. 

☒Charter was already referred to by the parties. 

☐Charter reference was introduced by the Court. 
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Was the Charter 

referred to 

together with 

constitutional, 

European, or 

international 

sources? Tick one 

or more boxes as 

appropriate.  

 

☒Rights and principles as 

contained in the national 

constitution 

Articles 2 (Principle of the rule of law);  3a  (Transfer of the exercise of certain 

sovereign rights to international organisations); 14 (Equality before the law); 15 

(Exercise and limitation of rights); 18 (Prohibition of torture); 21 (Protection of human 

personality and dignity); 22 (Equal protection of rights); 23 (Right to judicial 

protection); 25 (Right to legal remedies); 34 (Right to personal dignity and safety); 48 

(Asylum); 56 (Rights of children); 92 (War and state of emergency); 153 (Conformity of 

legal acts).   

☒(Unwritten) general principles of 

EU law 

 

Principle of mutual trust; principle of solidarity and the fair sharing of responsibility 

 

☒The European Convention on 

Human Rights 

 

Article 3 

Article 4 of Protocol No. 4  

☐Other Council of Europe 

conventions? 

 

 

☒International law (UN 

conventions, etc.)? 

Convention on the Rights of the Child 
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Convention relating to the Status of Refugees and the Protocol relating to the Status of 

Refugees 

☒European Court of Justice 

decisions? 

C-244/24 and C-290/24, P, AI, ZY, BG v. Staatssecretaris van Justitie en Veiligheid, 19 

December 2024.  

C-646/16, Jafari, 26 July 2017. 

C-72/22 PPU, M.A, 30 June 2022. 

C-606/10, Association nationale d’assistance aux frontières pour les étrangers (ANAFE) 

v. Ministre de l’Intérieur, de l’Outre-mer, des Collectivités territoriales et de 

l’Immigration, 14 June 2012. 

C-539/10 P and C-550/10 P, Stichting Al-Aqsa and the Kingdom of the Netherlands, 15 

November 2012. 

C-617/10, Åklagaren v. Hans Åkerberg Fransson, 26 February 2013. 

C-206/13, Cruciano Siragusa v. Regione Sicilia – Soprintendenza Beni Culturali e 

Ambientali di Palermo, 6 March 2014.  

C-532/15 and C-538/15 Eurosaneamientos SL and Others v. ArcelorMittal Zaragoza SA 

and Francesc de Bolós Pi v. Urbaser SA, 8 December 2016.  
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C-212/04, Konstantinos Adeneler and Others v. Ellinikos Organismos Galaktos (ELOG), 

4 July 2006. 

C-465/07, Elgafaji v. Staatssecretaris van Justitie, 17 February 2009. 

C-578/16 PPU, C. K., H. F., A. S. v. Republika Slovenija, 16 February 2017.  

C-163/17, Abubacarr Jawo v. Bundesrepublik Deutschland, 19 March 2019.  

C-297/17, C-318/17, C-319/17, and C-438/17, Ibrahim and others v. Bundesrepublik 

Deutschland and Bundesrepublik Deutschland v. Taus Magamadov, 19 March 2019. 

C-562/13, Centre public d’action sociale d’Ottignies-Louvain-la-Neuve v. Moussa 

Abdida, 18 December 2014. 

C-564/18, LH v. Bevándorlási és Menekültügyi Hivatal, 19 March 2020. 

C-490/16, A. S. v. Republika Slovenija, 26 July 2017. 

C-897/19 PPU, I.N., 2 April 2020. 

C-228/21, C-254/21, C-297/21, C-315/21, and C-328/21, Ministero dell'Interno, 30 

November 2023. 

C-36/20 PPU, Ministerio Fiscal, 25 June 2020. 
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C-72/22 PPU, Valstybės sienos apsaugos tarnyba, 30 June 2022. 

C-608/22 and C-609/22, AH and FN v. Bundesamt für Fremdenwesen und Asyl, 4 

October 2024. 

C-134/23, Somateio ‘Elliniko Symvoulio gia tous Prosfyges’ and Astiki Mi Kerdoskopiki 

Etaireia ‘Ypostirixi Prosfygon sto Aigaio’ v. Ypourgos Exoterikon and Ypourgos 

Metanastefsis kai Asylou, 4 October 2024. 

C-143/22, Association Avocats pour la défense des droits des étrangers (ADDE) and 

Others v. Ministre de l’Intérieur, 21 September 2023. 

C-444/17, Préfet des Pyrénées-Orientales v. Abdelaziz Arib and Others, 19 March 

2019. 

C-399/11, Stefano Melloni v. Ministerio Fiscal, 26 February 2013. 

C-166/13, Sophie Mukarubega v. Préfet de police and Préfet de la Seine-Saint-Denis, 5 

November 2014. 

C-156/23, K., L., M., and N. v. Staatssecretaris van Justitie en Veiligheid, 17 October 

2024. 

C-47/15, Sélina Affum v. Préfet du Pas-de-Calais and Procureur général de la cour 

d’appel de Douai, 7 June 2016. 
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☐No, the Charter was used alone.  

The relevance of 

the decision and 

the Charter: 

overall 

assessment 

providing a 

condensed legal 

analysis of the 

case 

 

 

a) the relevance of the Charter for the concrete case can be considered as: 

☐Low  

☒Medium 

☐High 

In the present case, the Constitutional Court reaffirmed the binding nature of the Charter in the context of the 

implementation of EU law, while also extensively referring to the European Convention on Human Rights and the 

jurisprudence of the European Court of Human Rights. 

b) the contribution of the decision described to the overall role of the Charter in the national legal system can be 

considered as: 

☐Low  

☐Medium 

☒High 

In its reasoning, the Constitutional Court reaffirmed the binding role of the Charter in the context of the implementation of 

EU law. According to the Court, ‘From the third paragraph of Article 3a of the Constitution there follows the requirement 
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that all public authorities, including the Constitutional Court, must apply EU law in the exercise of their competences in 

accordance with the legal regulation of that organisation. The Constitutional Court must take into account Article 3a of the 

Constitution when assessing regulations that fall within the scope of EU law. On the basis of the third paragraph of Article 

3a of the Constitution, it must take into account primary and secondary EU legislation and the case law of the CJEU. In 

accordance with the first paragraph of Article 51 of the Charter, EU Member States also apply the provisions of the Charter 

when implementing EU law.[27] Since the second through fourth paragraphs of Article 10b of the FoA-1* cover the field of 

EU law, the Constitutional Court must take into account primary EU law, in particular the Charter, the applicable secondary 

EU law, and the case law of the CJEU when defining the content of human rights and fundamental freedoms.’   (*Note the 

omission in the text: the acronym of the Foreigners Act should read FoA-2 instead of FoA-1.) 
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Table 2 – Decision 23 May 2025, Supreme Court of the Republic of Slovenia (Vrhovno sodišče Republike Slovenije) 

Deciding body (in 

original language) 

Vrhovno sodišče Republike Slovenije 

Deciding body (in 

English) 

Supreme Court of the Republic of Slovenia 

Case number (also 

European Case Law 

Identifier ECLI, 

where applicable) 

Judgment No. I Up 92/2025; ECLI:SI:VSRS:2025:I.UP.92.2025 

Parties Asylum seeker (plaintiff), Ministry of the Interior (defendant) 

Decision date 23 May 2025 

Web link to the 

decision (if 

available) 

https://sodnapraksa.si/?q=id:2015081111483633&database[SOVS]=SOVS&database[IESP]=IESP&database[VDSS]=VDSS&d

atabase[UPRS]=UPRS&_submit=i%C5%A1%C4%8Di&page=0&id=2015081111483633 

https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
https://sodnapraksa.si/?q=id:2015081111483633&database%5bSOVS%5d=SOVS&database%5bIESP%5d=IESP&database%5bVDSS%5d=VDSS&database%5bUPRS%5d=UPRS&_submit=i%C5%A1%C4%8Di&page=0&id=2015081111483633
https://sodnapraksa.si/?q=id:2015081111483633&database%5bSOVS%5d=SOVS&database%5bIESP%5d=IESP&database%5bVDSS%5d=VDSS&database%5bUPRS%5d=UPRS&_submit=i%C5%A1%C4%8Di&page=0&id=2015081111483633
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Which were the 

Charter 

provisions 

referred to in the 

case? 

Article 4 

Key facts of the 

case also 

situating the 

fundamental 

rights dimension  

The case concerned a third-country national who applied for international protection in Slovenia. The Ministry of the 

Interior declared his application inadmissible pursuant to the Dublin III Regulation, having determined that the Republic of 

Croatia was the Member State responsible for examining his asylum claim. The applicant challenged that decision before 

the Administrative Court, contending that his transfer would expose him to inhuman or degrading treatment contrary to 

Article 4 of the Charter of Fundamental Rights of the European Union, both on account of alleged systemic deficiencies in 

the Croatian asylum system and in light of his individual circumstances, in particular his state of health (as a result of blows 

inflicted by Croatian police officers, he has difficulties with his right eye). The Administrative Court dismissed the action. It 

accepted the Ministry’s assessment that the conditions described by the applicant in the Croatian reception facilities – 

although undoubtedly unpleasant – did not amount to systemic deficiencies capable of engaging the prohibition on 

transfer under Article 3(2)(2) of the Dublin III Regulation. The court further endorsed the Ministry’s conclusion that the 

applicant’s allegations concerning the denial of medical care were not substantiated.  

The applicant subsequently appealed to the Supreme Court. While reiterating his complaints regarding reception 

conditions and the conduct of Croatian officials – namely that the asylum centre was infested with parasites and 

cockroaches, had a malfunctioning toilet, and provided food of poor quality, and that officials and other staff behaved 

towards him in an insulting manner, with one official allegedly instructing him to leave Croatia – he placed particular 

emphasis on a material deterioration in his medical condition that had occurred after the Administrative Court had 

delivered its judgment. He explained that he had been diagnosed with a retinal detachment and a retinal tear in his right 
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eye, had undergone surgery under general anaesthesia, and required ongoing post-operative treatment, including 

protection from physical exertion and sudden changes in atmospheric pressure, as well as regular follow-up examinations. 

According to the applicant, his immediate transfer would jeopardise his recovery and could lead to permanent and 

irreparable loss of vision. He relied expressly on the case law of the Court of Justice of the European Union, in particular 

the judgment in C. K. and Others, to argue that a transfer in such circumstances could, of itself, amount to inhuman or 

degrading treatment within the meaning of Article 4 of the Charter.   

The key legal 

question raised 

by the Court 

The Court was required to determine whether the national authorities could proceed with the transfer of the applicant to 

the responsible Member State, or whether such a transfer would expose the applicant to a risk of inhuman or degrading 

treatment within the meaning of Article 4 of the Charter. 

Result of the case 

in terms of 

factual outcome, 

and in terms of 

assessment of the 

legal question 

raised 

The Supreme Court began by affirming that, in so far as the circumstances at the time when the Administrative Court gave 

its ruling were concerned, that court’s decision was legally sound. It agreed that the applicant’s account of the living 

conditions in the Croatian reception facility, even if accepted as accurate, did not attain the high threshold required to 

establish the existence of systemic deficiencies within the meaning of Article 3(2)(2) of the Dublin III Regulation. The 

Supreme Court likewise rejected the contention that the Administrative Court had failed to engage with the applicant’s 

submissions concerning verbal abuse, encouragement to leave Croatia, or the alleged denial of medical care. The Supreme 

Court emphasised that, under Slovenian procedural law, the Administrative Court is entitled – provided that it expressly 

records this in its judgment – to rely on the reasoning of the administrative authority where the claimant merely reiterates 

arguments that have already been considered and rejected at the administrative stage. 

The Supreme Court then turned to the applicant’s medical condition as it stood at the time of the appeal. It observed that 

the medical documentation submitted demonstrated the emergence of new and potentially decisive facts after the 

Administrative Court had delivered its judgment, namely that the applicant had been diagnosed with a retinal detachment 



   

 

54 
 

and a retinal tear in his right eye and had undergone surgical intervention. Drawing extensively on the jurisprudence of the 

Court of Justice of the European Union, the Supreme Court recalled that Article 4 of the Charter must be interpreted as 

precluding the transfer of an asylum seeker where that transfer would give rise to a genuine and substantiated risk of a 

significant and irreversible deterioration in the individual’s state of health, even in the absence of substantial grounds for 

believing that systemic deficiencies exist in the Member State responsible for examining the asylum application. In such 

circumstances, national authorities are under a duty to dispel any serious doubts as to the impact of the transfer by 

adopting all necessary preventive measures. Where such measures prove insufficient, the execution of the transfer must 

be deferred for as long as the individual’s state of health so requires. Furthermore, where recovery cannot reasonably be 

expected in the short term, or where a prolonged suspension of the procedure would itself risk causing harm, the 

requesting Member State may decide to assume responsibility for examining the application by invoking the discretionary 

clause set out in Article 17(1) of the Dublin III Regulation. 

For these reasons, the Supreme Court accepted the appeal. It set aside the judgment of the Administrative Court, annulled 

the decision of the Ministry of the Interior, and remitted the matter to the Ministry for fresh determination. In the 

renewed proceedings, the Ministry is required to assess the newly arisen medical circumstances, in particular whether the 

applicant’s condition constitutes a ‘particularly serious illness’, and, where necessary, to obtain specific assurances from 

the Croatian authorities that any transfer would be carried out in a manner ensuring adequate and sufficient protection of 

the applicant’s health. Having regard to all the relevant circumstances, the Ministry also retains the option of deciding to 

postpone the execution of the transfer for such time as the applicant’s medical condition does not permit it.  

Give full text of 

all the paragraphs 

where the Court 

uses the Charter 

3. The claimant (hereinafter: the appellant) lodges an appeal against this judgment on all appellate grounds. He proposes 

that the Supreme Court amend the contested judgment by upholding the action and setting aside the respondent’s 

decision; alternatively, he proposes that the Court annul the judgment and remit the case to the Administrative Court for a 

new procedure. He draws attention to the position of the Court of Justice of the European Union (hereinafter: CJEU), 



   

 

55 
 

in original 

language 

namely that a transfer of an applicant shall not be carried out in circumstances where there are substantial grounds for 

believing that, during or following the transfer, the applicant would be exposed to a risk of inhuman or degrading 

treatment within the meaning of Article 4 of the Charter of Fundamental Rights of the European Union (hereinafter: the 

Charter). In the appellant’s case, such a circumstance is his state of health. Already at his personal interview, and again in 

the action, he stated that, as a result of blows inflicted by Croatian police officers, he has difficulties with his right eye 

(impaired vision and flashes of light) and with his head. After the issuance of the contested judgment, the Eye Clinic of the 

University Medical Centre Ljubljana established that he had a retinal detachment and tear in that eye, and he underwent 

surgery under general anaesthesia on 19 March 2025. Following the procedure, he was prescribed ocular therapy and 

advised to avoid substantial physical exertion and lifting heavy loads for one month. His eye must be protected from 

external influences and rapid changes in atmospheric pressure. The expected period of sick leave after such a procedure is 

one month, and the appellant has frequent follow-up examinations at the Eye Clinic; he has already had four and is 

currently scheduled for further appointments on 9 April 2025 and 21 May 2025. Without treatment or therapy, he may go 

blind or suffer irreversible damage to his eyesight. The appellant’s state of health is therefore such that the transfer could 

jeopardise his treatment and give rise to a risk of a significant and irreversible deterioration of his medical condition (in this 

regard he relies on the CJEU judgment in C. K. and Others).[2] The appellant already had his request for medical assistance 

refused in Croatia, and it cannot be concluded on the basis of the AIDA report and the standardised response to the 

request for acceptance that appropriate medical care will be provided there. He maintains that systemic deficiencies within 

the meaning of Article 3(2)(2) of the Dublin III Regulation also exist in Croatia, as living conditions and food in the asylum 

centre there were poor. The Administrative Court did not adequately address the asserted facts that he left Croatia upon 

the instruction of an official person, that these persons behaved insultingly towards him, and that he was refused medical 

care. He emphasises that he is telling the truth. 

6. Article 3(2)(2) of the Dublin III Regulation provides that where the transfer of an applicant to the Member State initially 

designated as responsible is impossible because there are substantial grounds for believing that systemic deficiencies exist 
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in that Member State’s asylum procedure and in the conditions for the reception of applicants, which could result in a risk 

of inhuman or degrading treatment within the meaning of Article 4 of the Charter, the Member State carrying out the 

procedure to determine the responsible Member State shall continue to examine the criteria under Chapter III in order to 

establish whether another Member State can be designated as responsible. Stated differently, an applicant may not be 

transferred to the responsible Member State if systemic deficiencies exist there in relation to the asylum procedure and 

the conditions for the reception of applicants, which could expose the applicant to a risk of inhuman or degrading 

treatment. 

7. The Supreme Court notes that the appellant challenges the Administrative Court’s finding that no such deficiencies exist 

in Croatia primarily by reiterating the allegations in the action concerning poor living conditions in the Croatian asylum 

centre (which allegedly housed parasites, cockroaches, a malfunctioning toilet, and provided poor-quality food). Since the 

appellant merely repeats the allegations made in the action and does not explain why the Administrative Court’s findings 

in this respect are erroneous, the Supreme Court can only concur with the respondent and with the Administrative Court 

(paras. 7 and 56 of the reasoning of the contested judgment) that the above-described conditions, although unpleasant, do 

not meet the threshold of inhuman or degrading treatment. Given that this finding is based primarily on the assumption 

that, even if everything the appellant alleges about the living conditions in the Croatian asylum centre is true, it does not 

constitute a breach of Article 4 of the Charter, the appellate arguments concerning his truthfulness are irrelevant. 

12. The CJEU has already clarified that Article 4 of the Charter must be interpreted as meaning that: 

- even where there are no substantial grounds for believing that systemic deficiencies exist in the Member State 

responsible for examining an application for asylum, the transfer of an asylum applicant under the Dublin III Regulation 
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may be carried out only in circumstances in which that transfer cannot give rise to a real and proven risk that the person 

concerned would be subjected to inhuman or degrading treatment within the meaning of that Article; 

- in circumstances where the transfer of an asylum applicant suffering from a particularly serious mental or physical illness 

would entail a real and proven risk of a significant and irreversible deterioration in the person’s state of health, such a 

transfer would constitute inhuman and degrading treatment within the meaning of that Article; 

- the authorities of the Member State required to carry out the transfer, and, depending on the circumstances of the case, 

its courts, must dispel any serious doubts regarding the impact of the transfer on the health of the person concerned by 

taking the necessary preventive measures to ensure that the transfer is carried out in a manner that affords appropriate 

and adequate protection of that person’s state of health. If, having regard to the particular severity of the applicant’s 

illness, the adoption of such preventive measures would not suffice to ensure that the transfer does not give rise to a real 

risk of a significant and irreversible deterioration in the applicant’s health, the authorities of the Member State concerned 

must postpone the execution of the transfer for as long as the applicant’s condition does not allow him to undergo such a 

transfer; and 

- depending on the circumstances of the case, the requesting Member State, should it establish that the health of the 

asylum applicant concerned will not improve in the short term or that a prolonged suspension of the procedure could 

worsen the applicant’s condition, may decide to examine the application itself by applying the ‘discretionary clause’ under 

Article 17(1) of the Dublin III Regulation.[4] 

[2] Judgment of the CJEU of 16 February 2017 in Case C-578/16 PPU. 

[4] Judgment of the CJEU in C. K. and Others, paragraphs 96 and 98 of the reasoning. 
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Give full English 

translation of all 

the paragraphs 

where the Court 

uses the Charter 

 

Did the Court use 

the Charter to 

(tick one or more 

boxes AND 

provide 

explanation): 

☐give direct access to an 

individual right 

 

 

☐check legality of national law 

 

 

 

☐interpret national law 

 

 

☐check legality of EU law 

 

 

☒interpret EU law The Supreme Court interpreted the provisions of the Dublin III Regulation in the light of 

article 4 of the EU Charter. 
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Was the Charter 

already referred 

to by the parties 

(including third 

parties where 

applicable) or was 

it the Court that 

used the Charter 

ex officio? Tick 

one box only. 

☒Charter was already referred to by the parties. 

☐Charter reference was introduced by the Court. 

Was the Charter 

referred to 

together with 

constitutional, 

European, or 

international 

sources? Tick one 

or more boxes as 

appropriate.  

 

☐Rights and principles as 

contained in the national 

constitution 

 

☐(Unwritten) general principles of 

EU law 

 

 

 

☐The European Convention on 

Human Rights 
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☐Other Council of Europe 

conventions? 

 

 

☐International law (UN 

conventions, etc.)? 

 

☒European Court of Justice 

decisions? 

C-578/16 PPU, C. K., H. F., A. S. v. Republika Slovenija, 16 February 2017. 

☐No, the Charter was used alone.  

The relevance of 

the decision and 

the Charter: 

overall 

assessment 

providing a 

condensed legal 

analysis of the 

case 

a) the relevance of the Charter for the concrete case can be considered as: 

☐Low  

☐Medium 

☒High 

The relevant provision of the EU Charter played a pivotal role in the Court’s reasoning. 
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b) the contribution of the decision described to the overall role of the Charter in the national legal system can be 

considered as: 

 

☐Low  

☐Medium 

☒High 

In its decision, the Supreme Court relied heavily on the relevant provision of the Charter and on its interpretation by the 

CJEU. This constitutes a further confirmation of the Charter’s frequently instrumental role in the implementation of EU 

asylum law. In Slovenia, the Charter is indeed most commonly invoked in asylum-related cases. 

 


