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Part I: National standards 

Preliminary remarks 

The German criminal justice system knows several forms of detention: pre-trial detention 

(Untersuchungshaft), criminal detention of adults (Freiheitsstrafe) and of juveniles 

(Jugendstrafe) in prisons, preventive detention of criminals who are deemed being a risk 

for the public even after they have served their sentence (Sicherungsverwahrung), 

custodial sanctions as an alternative for the non-recovery of a financial penalty 

(Ersatzfreiheitsstrafe), and detention pending extradition (Auslieferungshaft). The 

execution of all these types of detention is named Justizvollzug. Forensic commitment in 

closed psychiatric facilities (Maßregelvollzug) is also part of the criminal justice system but 

does not fall under the category of Justizvollzug. Not part of the criminal justice detention 

regime is civil confinement (Zivilhaft), youth arrest (Jugendarrest), military penal 

detention (Strafarrest) and the detention of migrants for return procedures 

(Abschiebehaft). Though special facilities exist for these latter forms of detention, they are 

often also executed in the 179 German prisons (Justizvollzugsanstalten, JVA).2 

In 2006, the power to regulate criminal detention was transferred to the Länder in the 

context of a “federalism reform” (Föderalismusreform I). Before this date criminal 

detention was solely regulated by the Federal Prison Act (Strafvollzugsgesetz) which was 

adopted in 1976. Meanwhile, all 16 German states (Länder) have legislated for their own 

prison acts. Several of the new prison acts were drafted along a Model State Prison Act 

(Musterentwurf zum Landesstrafvollzugsgesetz) adopted by the Länder ministers of justice 

on 23 August 2011. Others are significantly influenced by the old federal act. The federal 

act is still in force, thus, governing areas of criminal detention that are not regulated by 

Länder law, such as remedies for prisoners. In addition to their prison acts, most of the 

Länder have adopted specific acts on criminal detention of youth, pre-trial detention and 

preventive detention, plus specific acts on data protection in criminal detention. In total, 

more than 50 Länder acts regulate the conditions of criminal detention along with the 

Federal Prison Act. 

Below the level of legislation, the German prison system is regulated by legal ordinances 

(Rechtsverordnungen), administrative regulations (Verwaltungsvorschriften), institution 

rules (Hausordnungen) that exist for each prison and, on a personal level, by the prison 

plan (Vollzugsplan) for each prisoner. 

Given the diversity and complexity of the regulatory regimes governing detention in the 

German criminal justice system, we focus in the following on the criminal detention of 

adults (Strafvollzug) regulated by the prison acts and pre-trial detention 

(Untersuchungshaftvollzug). Not covered is preventive detention 

(Sicherungsverwahrung): though it belongs to the overall system of Justizvollzug it is not 

criminal detention but is a special form of forensic commitment (Maßregelvollzug). 

Information on the special case of juvenile detention is only provided in chapter 6.  

Though the following report attempts to provide a broad overview it was necessary to 

focus in regard to some matters. In these cases, the report focuses on the regulation of 

 
2 Police custody (Polizeigewahrsam) in Germany is only meant for preventive purposes and regulated by the 
police acts of the 16 German states and the Federal Police Act (Bundespolizeigesetz). Thus, it is not covered by 
this report. 
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prison conditions in two Länder, namely North Rhine-Westphalia and Bavaria.3 We have 

chosen these two Länder for the following reasons. Firstly, they represent two different 

detention regimes. Whereas Section 1 of the Prison Act in North Rhine Westphalia states 

that “[t]he execution of the prison sentence serves the purpose of enabling prisoners to 

lead a life without criminal offences in the future in a socially responsible manner”, Bavaria 

prioritises public security over the rights of the prisoners. Article 2 of the Bavarian Prison 

Act reads as following: “The execution of the prison sentence serves to protect the general 

public from further criminal offences. It is intended to enable prisoners to lead a socially 

responsible life without committing a crime in the future.” Secondly, both Länder rank first 

(NRW: 11,500 prisoners) and second (Bavaria 7.600 prisoners) in terms of the number of 

prisoners. Together, they count almost 42 per cent of the German prison population 

(around 46,000 prisoners in 2020) and with 36 prisons each about 40 per cent of the total 

number of prisons in Germany.4 

1. Cells 

 

a) Cell space: What is the national standard for cell space available to detainees in 

m2? Are the calculation requirements spelled out by the CJEU in its Dorobantu 

ruling observed? 

Since criminal detention was deleted in 2006 from the catalogue of matters of concurrent 

legislative powers listed in Article 74 (1) of the Basic Law, the regulation of prison 

conditions is the sole responsibility of the 16 federal states (Länder). Meanwhile all 

federal states have passed individual prison acts which exist besides the Federal Prison 

Act (Strafvollzugsgesetz) of 16 March 1976 which is still applicable for prison matters 

that are not regulated by state legislation. All 16 states – some with minor amendments 

– have adopted Section 144 (1) of the Federal Prison Act (Strafvollzugsgesetz) which 

stipulates:5  

“Räume für den Aufenthalt während der Ruhe- und Freizeit sowie Gemeinschafts- und 

Besuchsräume sind wohnlich oder sonst ihrem Zweck entsprechend auszugestalten. Sie 

müssen hinreichend Luftinhalt haben und für eine gesunde Lebensführung ausreichend 

mit Heizung und Lüftung, Boden- und Fensterfläche ausgestattet sein.” 

“Rooms, in which prisoners spend the night and their leisure time, as well as common 

rooms and visiting rooms, shall be comfortable or otherwise equipped in a manner 

meeting their purpose. They shall have a sufficient cubic content of air and, for 

 
3 Prison conditions are regulated in Bavaria by the Bavarian Prison Act (Gesetz über den Vollzug der 
Freiheitsstrafe und Jugendstrafe – Bayerisches Strafvollzugsgesetz), 10 December 2007, available at: 
https://www.gesetze-bayern.de/Content/Document/BayStVollzG/True, and in North Rhine-Westphalia by the 
Prison Act of North Rhine-Westphalia (Gesetz zur Regelung des Vollzuges der Freiheitsstrafe in Nordrhein-
Westfalen - Strafvollzugsgesetz Nordrhein-Westfalen – Strafvollzugsgesetz Nordrhein-Westfalen), 13 January 

2015, available at: https://recht.nrw.de/lmi/owa/br_text_anzeigen?v_id=10000000000000000061. Conditions 
in pre-trial detention are regulated in Bavaria by the Bavarian Pre-Trial Detention Act (Gesetz über den Vollzug 
der Untersuchungshaft – Bayerisches Untersuchungshaftvollzuggesetz), 20 December 2011, available at: 
https://www.gesetze-bayern.de/Content/Document/BayUVollzG, and in North Rhine-Westphalia by the Pre-Trial 
Detention Act of North Rhine-Westphalia (Gesetz zur Regelung des Vollzuges der Untersuchungshaft in 
Nordrhein-Westfalen - Untersuchungshaftvollzugsgesetz Nordrhein-Westfalen), 27 October 2009, available at: 
https://recht.nrw.de/lmi/owa/br_bes_text?anw_nr=2&gld_nr=4&ugl_nr=46&bes_id=13065&menu=0&sg=0&a
ufgehoben=N&keyword=untersuchungshaft#det0.  
4 Germany, Federal Office for Statistics (Statistisches Bundesamt) (2020), Strafvollzug: Demographische und 
kriminologische Merkmale der Strafgefangenen zum Stichtag 31.3., Köln, p. 11, available at: 
https://www.destatis.de/DE/Themen/Staat/Justiz-Rechtspflege/Publikationen/Downloads-Strafverfolgung-
Strafvollzug/strafvollzug-2100410207004.pdf?__blob=publicationFile.  
5 Pollähne, H. (2017), ‘Teil II § 93 LandesR’ in: Feest J. et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, 
Carl Heymanns Verlag, p. 752; Kurth, K. and Grothe, J. (2020), ‘Größe und Ausgestaltung der Räume’ in : 
Schwind, H.-D. et al. (eds.): Strafvollzugsgesetze. Bund und Länder, Berlin, De Gruyter, pp. 1329-1334. 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=219163&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1789130
http://curia.europa.eu/juris/document/document.jsf?text=&docid=219163&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1789130
https://www.gesetze-bayern.de/Content/Document/BayStVollzG/True
https://recht.nrw.de/lmi/owa/br_text_anzeigen?v_id=10000000000000000061
https://www.gesetze-bayern.de/Content/Document/BayUVollzG
https://recht.nrw.de/lmi/owa/br_bes_text?anw_nr=2&gld_nr=4&ugl_nr=46&bes_id=13065&menu=0&sg=0&aufgehoben=N&keyword=untersuchungshaft#det0
https://recht.nrw.de/lmi/owa/br_bes_text?anw_nr=2&gld_nr=4&ugl_nr=46&bes_id=13065&menu=0&sg=0&aufgehoben=N&keyword=untersuchungshaft#det0
https://www.destatis.de/DE/Themen/Staat/Justiz-Rechtspflege/Publikationen/Downloads-Strafverfolgung-Strafvollzug/strafvollzug-2100410207004.pdf?__blob=publicationFile
https://www.destatis.de/DE/Themen/Staat/Justiz-Rechtspflege/Publikationen/Downloads-Strafverfolgung-Strafvollzug/strafvollzug-2100410207004.pdf?__blob=publicationFile
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reasons of health, shall have sufficient heating and ventilation, floor space and size 

of windows.”6 

Only in the state of Baden-Württemberg the cell space is specified by law, providing 

that new prisons shall be built with single cells sized at least 9 sqm, and multi-person 

cells sized at least 7 sqm per person; older prisons must provide double cells with at 

least 4.5 sqm or larger cells with at least 6 sqm space.7  

Administrative regulations (Verwaltungsverordnungen) that detail the cell space are 

rare.8 In Bavaria an administrative regulation calls on planners to design single cells 

with a ground size of at least 9 sqm, excluding toilet space.9 According to the 

Thuringian Ministry of Justice, the size of cells in open detention regimes can be smaller 

as sanitary facilities are not located in the cells but at the prison hallways.10 

All German states have adopted their own detailed regulations on the execution and 

conditions of pre-trial detention. These regulations have been laid down either in specific 

pre-trial detention acts or in "combined acts" that regulate pre-trial, adult and juvenile 

detention.11 However, the specific pre-trial detention acts do not include 

standards on cells similar to section 144 of the Federal Prison Act 

(Strafvollzugsgesetz). 

The Federal Constitutional Court (Bundesverfassungsgericht) has decided 

several complaints on the size of cells but avoided to set a clear standard. Rather, the 

Court decided that is depends on the overall situation if human dignity is violated, e.g. 

on factors such as times out of cell, duration of detention in a specific cell and space 

reserved for sanitary facilities.12 The court thus held, for example, that a single cell 

without a separate toilet with a total floor size of 5.25 sqm violates human dignity in the 

case of an inmate who was locked for an average of 15.5 to 18 hours daily for a period 

of three months.13 In another decision, the Court held that a “long-term placement” in 

a cell sized around 4.5 sqm would violate human dignity.14  

When deciding a complaint of a prisoner against his pre-trial detention conditions in 

November 2011, the Federal Constitutional Court held that “the fundamental right 

 
6 Germany, Act Concerning the Execution of Prison Sentences and Measures of Rehabilitation and Prevention 
Involving Deprivation of Liberty – Prison Act (Gesetz über den Vollzug der Freiheitsstrafe und der 
freiheitsentziehenden Maßregeln der Besserung und Sicherung – Strafvollzugsgesetz), 16 March1976. Available 
at: https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314. English version 
dated from 2013 available at: https://www.gesetze-im-internet.de/englisch_stvollzg/index.html. 
7 Section 7 para 2 and 3 of the Baden-Württemberg Prison Act (Justizvollzugsgesetzbuch): 
“§ 7 (2) In Justizvollzugsanstalten, mit deren Errichtung vor Inkrafttreten dieses Gesetzes begonnen wurde, 
haben Gemeinschaftshafträume bei Doppelbelegung eine Nettogrundfläche von mindestens 4,5 Quadratmetern, 
bei einer höheren Belegung mindestens sechs Quadratmeter je Gefangener oder Gefangenem aufzuweisen. Für 
An- und Zubauten bei Anstalten nach Satz 1, mit deren Errichtung nach Inkrafttreten dieses Gesetzes begonnen 
wurde, gilt Absatz 3 entsprechend. 
§ 7 (3) Bei Justizvollzugsanstalten, mit deren Errichtung nach Inkrafttreten dieses Gesetzes begonnen wurde, ist 
im geschlossenen Vollzug eine Einzelunterbringung der Gefangenen zur Ruhezeit zugrunde zu legen. Einzelhaft 
- räume haben eine Nettogrundfläche von mindestens neun Quadratmetern, Gemeinschaftshafträume von 

mindestens sieben Quadratmetern je Gefangener oder Gefangenem aufzuweisen.” 
8 Pollähne, H. (2017), ‘Teil II § 93 LandesR’ in: Feest J. et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, p. 
759 
9 The Administrative Regulation (Verwaltungsverordung) on Article 167 BayStVollzG states: 
“Einzelhafträume für den Aufenthalt während des Tags und während der Nacht sollen so geplant werden, dass 
diese unter Berücksichtigung der WC-Kabine eine Bodenfläche von mindestens neun Quadratmetern haben.” 
10 Email from Ministry of Justice of the State of Thuringia, 13 June 2018. 
11 Schulze, J. P. (2017), Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich, Mönchengladbach, 
p. XIII. 
12 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2011), 1 BVR 409/09, 22 Februar 2011, 
paras. 29-31; Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2016), 2 BvR 566/15, 22 
March 2016, para. 27.  
13 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2015), 1 BvR 1127/14, 14 July 2015. 
14 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2016), 2 BvR 566/15, 22 March 2016, 
para. 28. 

https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314
https://www.gesetze-im-internet.de/englisch_stvollzg/index.html
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of human dignity does not require a distinction between criminal detention and pre-trial 

detention”.15 

The non-binding minimum standard set up by the National Agency for the 

Prevention of Torture (Nationale Stelle zur Verhütung von Folter), Germany’s 

National Prevention Mechanism, when visiting prison and pre-trial detention facilities is 

6 sqm per single cell, excluding toilet space, or 7 sqm including toilet space. In cells for 

more than one person, any additional person needs to be provided with 4 sqm: 

“In order for detention conditions to be humane, a single-occupancy cell must have a 

floor space of at least six square metres, excluding the sanitary area. In cases where 

the sanitary area is not partitioned, approximately one further square metre should be 

added for that area, giving a total floor space of at least seven square metres. For 

multiple-occupancy, a further four square metres of floor space must be added to this 

figure for each additional person, excluding the sanitary area.”16 

Without reference to the CJEU’s Dorobantu decision, German courts and the National 

Agency for the Prevention of Torture have thus adopted a similar approach for 

calculating the cell space: the calculation excludes the toilet area while counting in the 

space occupied by furniture. 

b) Cell equipment, furniture and facilities: Are there any national standards for cell 

equipment (heating, ventilation, cooling, etc.), furniture (bed, mattress, shelf, 

wardrobe, seating, table, etc.) and/or facilities (lighting, incl. windows, 

washbasin, toilet, shower etc.), including any measurements? If so, what do 

they require? 

Apart from the state legislation corresponding with the provisions of Section 144 (1) of 

the Federal Prison Act (Strafvollzugsgesetz), no national standards on cell equipment, 

furniture and facilities exist. Thus, cells shall be equipped in a manner meeting their 

purpose, have sufficient cubic content of air, and for reasons of health, shall have 

sufficient heating and ventilation, and size of windows.17 

Only Baden-Württemberg, Bavaria and Schleswig-Holstein incorporated the 

requirement that rooms shall be equipped in a “comfortable” (‘wohnlich’) 

manner from the provisions of Section 144 (1) of the Federal Prison Act 

(Strafvollzugsgesetz) to their state legislation.18 

The Federal Constitutional Court decided that toilets must be separated in multiple-

occupancy cells.19  

With reference to this decision the National Agency for the Prevention of Torture 

has established the following non-binding standard for both pre-trial and criminal 

detention: 

“According to the case law of the German Federal Constitutional Court, prison cells 

accommodating more than one person must have a completely separate toilet with 

 
15 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2011), 1 BvR 1403/09, 7 November 2011, 
para. 41. 
16 Germany, National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) (2020), 
Annual Report 2019, Wiesbaden, p. 29, available at: www.nationale-
stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf. 
17 Germany, Act Concerning the Execution of Prison Sentences and Measures of Rehabilitation and Prevention 
Involving Deprivation of Liberty – Prison Act (Gesetz über den Vollzug der Freiheitsstrafe und der 
freiheitsentziehenden Maßregeln der Besserung und Sicherung – Strafvollzugsgesetz), 16 March1976. Available 
at: https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314. English version 
dated from 2013 available at: https://www.gesetze-im-internet.de/englisch_stvollzg/index.html.  
18 Kurth, K. and Grothe, J. (2020), ‘Größe und Ausgestaltung der Räume’ in : Schwind, H.-D. et al. (eds.): 
Strafvollzugsgesetze. Bund und Länder, Berlin, De Gruyter, p. 1333. 
19 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2011), 1 BvR 1403/09, 7 March 2011. 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314
https://www.gesetze-im-internet.de/englisch_stvollzg/index.html
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separate ventilation. Multiple-occupancy without such a separation constitutes a 

violation of human dignity.”20 

Moreover, the Agency’s has established the non-binding standard that prison inmates 

should have daylight in cells: 

“In prisons, inmates should have access to natural, unfiltered light in their cells. Their 

view outside may not be obstructed by opaque plexiglass panes, for instance.”21 

c) Video-surveillance of cells: Are there any national standards for video-

surveillance of cells? If so, what do they require? 

Section 88 (1) and (2) No. 2 of the Federal Prison Act (Strafvollzugsgesetz) stipulate for 

the criminal detention regime:22  

“(1) Gegen einen Gefangenen können besondere Sicherungsmaßnahmen angeordnet 

werden, wenn nach seinem Verhalten oder auf Grund seines seelischen Zustandes in 

erhöhtem Maße Fluchtgefahr oder die Gefahr von Gewalttätigkeiten gegen Personen 

oder Sachen oder die Gefahr des Selbstmordes oder der Selbstverletzung besteht. 

(2) Als besondere Sicherungsmaßnahmen sind zulässig: […] 2. die Beobachtung auch 

mit optisch-elektronischen Einrichtungen“ 

 

“(1) Special security measures may be ordered against a prisoner who, in the light of 

his or her behaviour or on account of his or her mental state, is deemed being at risk to 

plan to escape, to violently attack persons or objects or to commit suicide or self-injury. 

(2) Following special security measures are permitted: […] 2. observation also with 

optical-electronic devices” 

 

Correspondingly, most state prison acts explicitly state that observation may be carried 

out by technical or optical-electronic means, such as video cameras, for security 

reasons.23 Most state acts allow for observation around the clock. Only in Baden-

Württemberg observation is limited to the night-time.24 

All state acts on pre-trial detention list observation as a special security measure, too, 

but not all of them explicitly mention video surveillance.25 The relevant provisions are 
equal or similar to section 88 of the Federal Prison Act (Strafvollzugsgesetz). As for the 

 
20 National Agency for the Prevention of Torture (2020), Annual Report 2019, Wiesbaden, p. 29, available at: 
www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf 
21 National Agency for the Prevention of Torture (2020), Annual Report 2019, Wiesbaden, p. 30, available at: 
www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-

_National_Agency_for_the_Prevention_of_Torture.pdf.  
22 Germany, Act Concerning the Execution of Prison Sentences and Measures of Rehabilitation and Prevention 
Involving Deprivation of Liberty – Prison Act (Gesetz über den Vollzug der Freiheitsstrafe und der 
freiheitsentziehenden Maßregeln der Besserung und Sicherung – Strafvollzugsgesetz), 16 March1976. Available 
at: https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314. English version 
dated from 2013 available at: https://www.gesetze-im-internet.de/englisch_stvollzg/index.html. 
23 Baier, H./Grote, J. (2020): ‘I. Besondere Sicherungsmaßnahmen’ in: Schwind, H-D. et al. (eds.), 
Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1067. 
24 Baier, H./Grote, J. (2020): ‘I. Besondere Sicherungsmaßnahmen’ in: Schwind, H-D. et al. (eds.), 
Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1066 f.; section 67 (2) No. 2 of the Third Book of 
the Baden-Württemberg Prison Act (Drittes Buch Justizvollzugsgesetzbuch): 
“Als besondere Sicherungsmaßnahmen sind zulässig  
2. die Beobachtung bei Nacht”. 
25 Schulze, J. P. (2017), Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich, Mönchengladbach, 
p. 256. 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314
https://www.gesetze-im-internet.de/englisch_stvollzg/index.html
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criminal detention regime, in Baden-Württemberg observation is only allowed during the 

nighttime.26 

The following states explicitly stipulate that the privacy of prisoners – both in pre-trial 

and criminal detention – has to be respected when designing and observing rooms under 

video surveillance: Berlin, Bremen, Hamburg, Mecklenburg-Western Pomerania, 

Rhineland-Palatinate, Saarland, Saxony, Saxony-Anhalt, Schleswig-Holstein.27 The 

federal states of Hesse,28 Lower Saxony29 and North Rhine-Westphalia30 stipulate that 

the detainee’s sense of shame must be respected during observation.  

In Bremen, Mecklenburg-Western Pomerania, Rhineland-Palatinate, Saarland, Saxony, 

Saxony-Anhalt and Schleswig-Holstein, the sanitary facilities are to be excluded from 

observation; alternatively, the visibility of these areas is to be excluded by technical 

measures such as “pixilation” of video images. However, in case of an acute risk of self-

injury or suicide unrestricted surveillance is permitted in individual cases in the 

 
26 Section 47 (2) of Book II of the Baden-Württemberg Criminal Detention Code (Zweites Buch 
Justizvollzugsgesetzbuch – Untersuchungshaftvollzug) of 10 November 2009, available at: 
https://dejure.org/gesetze/JVollzGB_II.  
27 Section 32 (4) sentence 1 of the Bremen Prison Data Protection Act (Bremisches 
Justizvollzugsdatenschutzgesetz) and section 32 (4) sentence 1 of the Rhineland-Palatinate Prison Data 
Protection Act (Landesjustizvollzugsdatenschutzgesetz):  
“Bei der Gestaltung und Beobachtung optisch-elektronisch beobachteter Hafträume und Zimmer ist auf die 
elementaren Bedürfnisse der Gefangenen nach Wahrung ihrer Intimsphäre angemessen Rücksicht zu nehmen“;  
with similar formulations: section 21 (3) of the Berlin Prison Data Protection Act (Justizvollzugsdatenschutzgesetz 
Berlin), section 21 (4) sentence 2 of the Hamburg Prison Data Protection Act (Hamburgisches 
Justizvollzugsdatenschutzgesetz), section 25 (7) sentence 1 of the Mecklenburg-Western Pomerania Prison Data 
Protection Act (Justizvollzugsdatenschutzgesetz Mecklenburg-Vorpommern), section 32 (4) sentence 1 of the 
Saarland Prison Data Protection Act (Saarländisches Justizvollzugsdatenschutzgesetz), section 34 (3) sentence 
1 of the Saxony Prison Data Protection Act (Sächsisches Justizvollzugsdatenschutzgesetz), section 27 (5) 

sentence 1 of the Fourth Book of the Saxony-Anhalt Prison Data Protection Act (Viertes Buch 
Justizvollzugsgesetzbuch Sachsen-Anhalt) and section 24 (4) sentence 1 of the Schleswig-Holstein Prison Data 
Protection Act (Justizvollzugsdatenschutzgesetz Schleswig-Holstein). 
28 Section 50 (6) sentence 4 of the Hesse Prison Act (Hessisches Strafvollzugsgesetz) and section 35 (6) sentence 
4 of the Hesse Pre-trial Detention Act (Hessisches Untersuchungshaftvollzugsgesetz): “The sense of shame is to 
be respected as much as possible.” [“Das Schamgefühl ist soweit wie möglich zu schonen.”] 
29 Section 81a (2) sentence 1 of the Lower Saxony Prison Act (Niedersächsisches Justizvollzugsgesetz): 
 “During observation, the prisoners’ sense of shame must be respected.” [“Bei der Beobachtung ist das 
Schamgefühl der oder des Gefangenen zu schonen“.]. This provision is also applicable to pre-trial detention in 
accordance with section 156 (1) of the Lower Saxony Prison Act. 
30 Section 69 (4) sentence 1 of the Prison Act of North Rhine-Westphalia Prison Act (Strafvollzugsgesetz 
Nordrhein-Westfalen): “The prisoners' sense of shame shall be protected during the observation pursuant to 
[section 69] paragraph 2 number 4.” [“Bei der Beobachtung nach Absatz 2 Nummer 4 ist das Schamgefühl der 
Gefangenen zu schonen.”]. This provision is also applicable to pre-trial detention in accordance with section 28 
Pre-trial Detention Act of North Rhine-Westphalia. 

https://dejure.org/gesetze/JVollzGB_II
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aforementioned states, with the exception of Saxony-Anhalt.31 Observation of the toilet 

area is completely inadmissible in Lower Saxony.32 

The following states also stipulate in their laws that observation of female prisoners is 

to be carried out by female staff and of male prisoners by male staff: Bremen, 

Mecklenburg-Western Pomerania, Rhineland-Palatinate, Saarland, Saxony, Schleswig-

Holstein.33 

The Federal Constitutional Court decided that the placement of a completely 

undressed prisoner in a specially secured detention room with permanent video 

surveillance was not compatible with the general right of personality of the person 

concerned under Article 2 (1) and Article 1 (1) of the Basic Law (Grundgesetz).34 

According to the non-binding standard of the National Agency for the Prevention of 

Torture no video surveillance should take place without the knowledge of the affected 

detainee: 

“CCTV monitoring in prisons should only be conducted in individual cases where this is 

imperative to protect the person concerned. The reasons for the use of CCTV monitoring 

should be documented. In addition, the person concerned must be informed that 

monitoring is taking place. The mere fact that the camera is visible is not sufficient. It 

should be possible for the person concerned to discern whether the camera is running.”35 

 
31 Section 32 (4) sentences 1 and 2of the Bremen Prison Data Protection Act (Bremisches 
Justizvollzugsdatenschutzgesetz), section 32 (4) sentences 1 and 2 of the Rhineland-Palatinate Prison Data 
Protection Act (Landesjustizvollzugsdatenschutzgesetz) and section 32 (4) sentences 1 and 2 of the Saarland 
Prison Data Protection Act (Saarländisches Justizvollzugsdatenschutzgesetz): “in particular, sanitary facilities 
shall be excluded from observation; alternatively, the detectability of these areas shall be excluded by technical 
measures. In the event of an acute risk of self-harm or suicide, unrestricted surveillance is permissible in 
individual cases” [“insbesondere sind sanitäre Einrichtungen von der Beobachtung auszunehmen; hilfsweise ist 
die Erkennbarkeit dieser Bereiche durch technische Maßnahmen auszuschließen. Bei akuter Selbstverletzungs- 
oder Selbsttötungsgefahr ist im Einzelfall eine uneingeschränkte Überwachung zulässig“];  
and with minor textual deviations: section 25 (7) sentences 1, 2 and 3 of the Mecklenburg-Western Pomerania 
Prison Data Protection Act (Justizvollzugsdatenschutzgesetz Mecklenburg-Vorpommern), section 34 (3) 
sentences 1, 2 and 3 of the Saxony Prison Data Protection Act (Sächsisches Justizvollzugsdatenschutzgesetz) 
and section 24 (4) sentences 1 and 2 of the Schleswig-Holstein Prison Data Protection Act 
(Justizvollzugsdatenschutzgesetz Schleswig-Holstein); section 27 (5) sentences 1 and 2 of the Fourth Book of 
the Saxony-Anhalt Prison Data Protection Act (Viertes Buch Justizvollzugsgesetzbuch Sachsen-Anhalt): “"in 
particular, sanitary facilities shall be excluded from optical-electronic observation as far as possible. If this is not 
possible, the detection of these areas shall be excluded by technical measures” [“insbesondere sollen sanitäre 
Einrichtungen vom optisch-elektronischen Beobachten, soweit möglich, ausgenommen werden. Ist dies nicht 
möglich, ist das Erkennen dieser Bereiche durch technische Maßnahmen auszuschließen“]. All these provisions 
also apply to pre-trial detention which falls under the scope of the state acts on data protection in prisons. 
32 Section 81a (2) sentence 2 of the Lower Saxony Prison Act (Niedersächsisches Justizvollzugsgesetz): “The 
monitoring of the toilet area is prohibited.” [“Die Beobachtung des Toilettenbereichs ist unzulässig“]. This 
provision is also applicable to pre-trial detention in accordance with section 156 (1) of the Lower Saxony Prison 
Act. 
33 Section 32 (4) sentence 3 of the Bremen Prison Data Protection Act (Bremisches 
Justizvollzugsdatenschutzgesetz), section 25 (7) sentence 4 of the Mecklenburg-Western Pomerania Prison Data 

Protection Act (Justizvollzugsdatenschutzgesetz Mecklenburg-Vorpommern), section 32 (4) sentence 3 of the 
Rhineland-Palatinate Prison Data Protection Act (Landesjustizvollzugsdatenschutzgesetz), section 32 (4) 
sentence 3 of the Saarland Prison Data Protection Act (Saarländisches Justizvollzugsdatenschutzgesetz), section 
34 (3) sentence 4 of the Saxony Prison Data Protection Act (Sächsisches Justizvollzugsdatenschutzgesetz) and 
section 24 (4) sentence 3 of the Schleswig-Holstein Prison Data Protection Act (Justizvollzugsdatenschutzgesetz 
Schleswig-Holstein): “The observation of female prisoners shall be carried out by female staff, the observation 
of male prisoners by male staff.” [“Die Beobachtung weiblicher Gefangener soll durch weibliche Bedienstete, die 
Beobachtung männlicher Gefangener durch männliche Bedienstete erfolgen.”] All these provisions also apply to 
pre-trial detention which falls under the scope of the state acts on data protection in prisons. 
34 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2015), 2 BVR 1111/13, 18 March 2015, 
paras. 29-32. 
35 National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) (2020), Annual 
Report 2019, Wiesbaden, p. 29, available at: www.nationale-
stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf. 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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d) Hygienic conditions in cells: Are there any national standards with regard to 

cleaning and/or cleanliness of cells? If so, what do they require? 

Apart from the state legislation corresponding with the provisions of Section 144 (1) of 

the Federal Prison Act (Strafvollzugsgesetz), no detailed national legal standards exist 

on hygienic conditions in cells. Section 56 of the Federal Prison Act (Strafvollzugsgesetz) 

and similar provisions in the state acts both on prisons and pre-trial detention only 

stipulate that it has to be taken care of the physical and mental health of the prisoners, 

whereas prisoners have to support the respective measures.36  

At the level of administrative regulation, the Duty and Security Instructions for Criminal 

Detention (Dienst- und Sicherheitsvorschriften für den Strafvollzug) of 1976 stipulate 

that the general penal service (allgemeiner Vollzugsdienst) is tasked with taking care of 

the order and cleanliness of all rooms as well as of the cleanliness of prisoners and their 

clothes.37 Details are regulated by the prison management. 

In 1993, the Federal Constitutional Court had decided that “grossly unhygienic and 

disgusting detention conditions”, e.g. cells contaminated with faeces, violate human 

dignity.38 

With regard to clothes, section 20 of the Federal Prison Act (Strafvollzugsgesetz) 

provides that prisoners wear prison clothes, including special clothes for their leisure 

time. Prison management may allow prisoners to wear their own individual clothes, 

provided that prisoners take charge of their cleaning, repair and regular change on their 

own costs. Similar provisions have been adopted by the states when legislating their 

individual prison acts after 2006. Bavaria has almost copy-pasted section 20 of the 

Federal Prison Act to article 22 of the Bavarian Prison Act (Bayerisches 

Strafvollzugsgesetz), except for the clause on special clothes for leisure time. Section 

15 (1) of the Prison Act of North Rhine-Westphalia (Strafvollzugsgesetz Nordrhein-

Westfalen) simply stipulates that prisoners wear prison clothes but may be allowed to 

wear their own individual clothes within prison without explicitly making prisoners 

responsible for cleaning, repair and regular change. 

Similar provisions on clothes apply in pre-trial detention. See, for example, article 14 of 

the Bavarian Pre-trial Detention Act and section 11 (1) of the Pre-trial Detention Act of 

North Rhine-Westphalia, where the relevant provisions also include bed linen. In 

Bavaria, it may be ordered that cleaning and repair of individual clothes is to be 

organised only through the prison management.  

e) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

In the light of the Federal Constitutional Court’s reasoning that it depends on the overall 

situation, whether or not human dignity is violated by the conditions of cells, the court 

makes a difference between prison cells and pre-trial detention, but does not define 

general standards.39 

 
36 See for example Article 58 (1) of the Bavarian Prison Act (Bayerisches Strafvollzugsgesetz), Art. 25 (1) of the 
Bavarian Pre-trial Detention Act (Bayerisches Untersuchungshaftvollzugsgesetz), Section 43 (1) of the Prison Act 
of North Rhine-Westphalia (Strafvollzugsgesetz Nordrhein-Westfalen) and Section 23 (1) of the Pre-trial 
Detention Act of North Rhine-Westphalia (Untersuchungshaftvollzugsgesetz Nordrhein-Westfalen). 
37 No. 12 of the Duty and Security Instructions for Criminal Detention (Dienst- und Sicherheitsvorschriften für 
den Strafvollzug), 1 July 1976, available at: https://www.gesetze-bayern.de/Content/Document/DSVollz/true.  
38 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (1993), 2 BvR 202/93, 16 March 1993. 
39 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2011), 1 BVR 409/09, 22 Februar 2011, 
paras. 29-31; Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2016), 2 BvR 566/15, 22 
March 2016, para. 27.  

https://www.gesetze-bayern.de/Content/Document/DSVollz/true
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f) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 1. a) – e), including their respective 

legal basis. 

The fourteenth title of the Federal Prison Act (Strafvollzugsgesetz) addresses remedies 

available to detainees in the event of a violation or breach of the national standards for 

criminal detention (sections 108 to 121b). 

Unlawful actions of the enforcement authority can be asserted by way of internal self-

regulation. In this case, enforcement measures are reviewed by the executing authority 

itself or the supervisory authority and, if necessary, revoked or amended. Furthermore, 

there is the possibility of external judicial review of enforcement measures.40   

Right to complain 

All states (Länder) explicitly refer in their prison laws to the possibility for detainees to 

contact either the prison director (Anstaltsleiter), the prison management 

(Anstaltsleitung) or the prison authority (Vollzugsbehörde) directly with their concerns 

as stipulated by section 108 (1) of the Federal Prison Act (Strafvollzugsgesetz):41  

„Der Gefangene erhält Gelegenheit, sich mit Wünschen, Anregungen und Beschwerden 

in Angelegenheiten, die ihn selbst betreffen, an den Anstaltsleiter zu wenden. 

Regelmäßige Sprechstunden sind einzurichten.” 

„The prisoner shall be given an opportunity to apply to the Head of the Institution with 

requests, suggestions and complaints on matters concerning himself/herself. Regular 

consulting hours should be held.”42 

The manner, in which the right to complain is guaranteed in detail, is subject to the 

discretionary powers of the prison authority. A prisoner can raise his or her concerns in 

writing at any time. The establishment of regular consultation hours is required in 

principle and is expressly standardized in the prison laws of Baden-Württemberg, 

Bavaria, Hamburg and Saxony-Anhalt.43  

The states have also adopted the possibility for detainees to express their concerns in 

the absence of prison staff during a visit to the prison by representatives of the 

supervisory authority as mentioned in section 108 (2) of the Federal Prison Act 

(Strafvollzugsgesetz):44 

“Besichtigt ein Vertreter der Aufsichtsbehörde die Anstalt, so ist zu gewährleisten, daß 

ein Gefangener sich in Angelegenheiten, die ihn selbst betreffen, an ihn wenden kann.“ 

“When a representative of the supervisory authority inspects the institution, it shall be 

ensured that a prisoner can apply to him or her in matters concerning the prisoner 

himself/herself.” 

 
40 Laubenthal, K. (2020): ‘12. Kapitel, Rechtsbehelfe, Vorbemerkungen’ in: Schwind, H-D. et al. (eds.), 

Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1187. 
41 Laubenthal, K. (2020): ‘A. Beschwerderecht’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1190. 
42 Germany, Act Concerning the Execution of Prison Sentences and Measures of Rehabilitation and Prevention 
Involving Deprivation of Liberty – Prison Act (Gesetz über den Vollzug der Freiheitsstrafe und der 
freiheitsentziehenden Maßregeln der Besserung und Sicherung – Strafvollzugsgesetz), 16 March1976. Available 
at: https://www.gesetze-im-internet.de/stvollzg/BJNR005810976.html#BJNR005810976BJNG001601125. 
English version dated from 2019 available at: https://www.gesetze-im-internet.de/englisch_stvollzg/index.html.  
43 Laubenthal, K. (2020): ‘A. Beschwerderecht’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1190 f.; section 84 sentence 2 of the North Rhine-Westphalia Prison Act 
(Strafvollzugsgesetz Nordrhein-Westfalen): “"The possibility of appealing to the Prison Commissioner of the Land 
of North Rhine-Westphalia shall remain unaffected." [“Die Möglichkeit, sich an die Justizvollzugsbeauftragte oder 
den Justizvollzugsbeauftragten des Landes Nordrhein-Westfalen zu wenden, bleibt unberührt.“] 
44 Laubenthal, K. (2020): ‘A. Beschwerderecht’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1192. 

https://www.gesetze-im-internet.de/stvollzg/BJNR005810976.html#BJNR005810976BJNG001601125
https://www.gesetze-im-internet.de/englisch_stvollzg/index.html
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In North Rhine-Westphalia, the legislature has, instead, included the option of contacting 

a Prisons and Probation Ombudsman (Justizvollzugsbeauftragter).45  

In addition, the states – with the exception of Lower Saxony and North Rhine-Westphalia 

– have standardized the possibility of a disciplinary complaint to the supervisory 

authority as referred to by 108 (3) of the Federal Prison Act (Strafvollzugsgesetz):46 

„Die Möglichkeit der Dienstaufsichtsbeschwerde bleibt unberührt.“ 

„The option of lodging a disciplinary complaint shall remain unaffected.” 

The state acts on pre-trial detention also each contain a provision on the right to 

complain that is substantially similar to section 108 of the Federal Prison Law.47 

Moreover, all prisoners have the fundamental right to lodge a petition with the 

responsible parliament according to article 17 of the Basic Law (Grundgesetz). The 

parliaments have established special petition committees that deal with the submitted 

petitions. 

Judicial review 

The provisions of sections 109 to 121 of the Federal Prison Act (Strafvollzugsgesetz) on 

the available judicial proceedings, unlike the other provisions on prison conditions, still 

fall within the catalogue of matters of concurrent legislative powers listed in Article 74 

(1) of the Basic Law which, under Article 72 (1) of the Basic Law, are barred to the 

federal states after the Federation has exercised its legislative power.48 

Section 109 (1) of the Federal Prison Act (Strafvollzugsgesetz) stipulates: 

„Gegen eine Maßnahme zur Regelung einzelner Angelegenheiten auf dem Gebiet des 

Strafvollzuges oder des Vollzuges freiheitsentziehender Maßregeln der Besserung und 

Sicherung kann gerichtliche Entscheidung beantragt werden. Mit dem Antrag kann auch 

die Verpflichtung zum Erlaß einer abgelehnten oder unterlassenen Maßnahme begehrt 

werden.“ 

„A measure regulating individual matters in the field of execution of imprisonment or of 

execution of measures of reform and prevention involving deprivation of liberty may be 

contested by applying for a court ruling. The application may also request imposition of 

the obligation to order a measure that was refused or omitted.” 

In the first instance, jurisdiction is vested in the criminal chamber responsible for 

execution of sentences at the Regional Court (Landgericht) pursuant to section 110 of 

the Federal Prison Act (Strafvollzugsgesetz), and in the second instance there is the 

possibility of appeal by the Criminal Division of the Higher Regional 

Court (Oberlandesgericht) pursuant to sections 116 et seq of the Federal Prison Act 

(Strafvollzugsgesetz).49  
 

With regard to pre-trial detention, section 119a of the Code of Criminal Procedures 

(Strafprozessordnung) applies, according to which inmates can challenge decisions or 

measures of the prison management in court. Such requests for a court ruling do not 

 
45 Laubenthal, K. (2020): ‘A. Beschwerderecht’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1192. 
46 Laubenthal, K. (2020): ‘A. Beschwerderecht’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1192 f. 
47 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 287. 
48 Laubenthal, K. (2020): ‘B. Antrag auf gerichtliche Entscheidung’ in: Schwind, H-D. et al. (eds.), 
Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1196 f. 
49 Laubenthal, K. (2020): ‘B. Antrag auf gerichtliche Entscheidung’ in: Schwind, H-D. et al. (eds.), 
Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1196. 
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have suspensive effects. The court may, however, issue provisional orders. The prison 

managements may lodge an appeal against decisions of a court. 

 

g) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations regarding 

these aspects (please provide the exact quotation in both, the national as well as 

in English language). These reports can be found on the webpage of the National 

Preventive Mechanism. For ease of reference, a list of links can be found via the 

OPCAT Database. 

 

Nationale Stelle zur Verhütung von Folter (2019), Jahresbericht 2018, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2018.pdf.  

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2019), Annual Report 2018, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

“Die Justizvollzugsanstalt Leipzig war regelmäßig überbelegt. Hierbei wurden 

Einzelhafträume doppelt belegt. Mehrere dieser Hafträume wiesen eine Grundfläche von 

weniger als 10 qm exklusive des Sanitärbereichs aus. Aufschluss wurde 

Untersuchungsgefangenen in der Regel für drei Stunden und Strafgefangenen für vier 

Stunden gewährt. Ein zu kleiner Haftraum in Verbindung mit begrenzten 

Aufschlusszeiten führt zu beengenden Lebensbedingungen, die in die Menschenwürde 

der betroffenen Personen eingreifen. Aus Sicht der Nationalen Stelle muss für eine 

menschenwürdige Unterbringung ein Einzelhaftraum mindestens eine Grundfläche von 

6 qm exklusive des Sanitärbereichs aufweisen. Für den Fall, dass der Sanitärbereich 

nicht abgetrennt ist, ist 1 qm für den Sanitärbereich zu addieren, sodass die 

Gesamtfläche mindestens 7 qm beträgt. Bei Mehrfachbelegung muss eine Fläche von 4 

qm für jede weitere Person exklusive des Sanitärbereichs hinzukommen.” (p. 70 of the 

German version of the annual report 2018) 

“Over-occupancy was frequently observed at Leipzig Prison. Single-occupancy cells, for 

example, were often occupied by two people. Many of these cells had less than 10 square 

metres of floor space, excluding the sanitary area. Remand detainees were generally 

allocated three hours of out-of-cell time, while sentenced prisoners were permitted to 

leave their cells for four hours. The combination of undersized cells and limited out-of-

cell time leads to restrictive living conditions that interfere with the human dignity of 

the persons concerned. From the point of view of the National Agency, in order for 

detention conditions to be humane, a single-occupancy cell must have a floor space of 

at least six square metres, excluding the sanitary area. In cases where the sanitary area 

is not partitioned, one further square metre should be added for that area, giving a total 

floor space of at least seven square metres. For multiple-occupancy, a further four 

square metres of floor space must be added to this figure for each additional person, 

excluding the sanitary area.” (p. 68 of the English version of the annual report 2018) 

https://www.apt.ch/en/knowledge-hub/opcat
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
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“In den Hafträumen waren die Wände teilweise stark verschmutzt und das Mobiliar 

abgenutzt. Die Freizeiträume waren kahl und wurden unter anderem als Abstellraum 

verwendet. Zudem gab es in den Hafträumen keine Vorhänge. Die Gefangenen 

verschafften sich durch Provisorien Privatsphäre und Schutz vor Lichteinfall. Es soll die 

Möglichkeit geben, die Hafträume abzudunkeln und vor Einsicht von außen zu schützen. 

Gleichzeitig sollen Gefangene die Möglichkeit haben, den Lichteinfall selbst zu 

regulieren. Justizvollzugsanstalten sollen freundlich gestaltet und bei Bedarf renoviert 

werden.” (p. 69 of the German version of the annual report 2018) 

“In some cases, the walls of the prison cells [of Leipzig prison] were extremely dirty and 

the furniture was worn. The leisure areas were bare and were used for various other 

purposes – for example, as storage rooms. In addition, the prison cells did not have any 

curtains. The prisoners resorted to makeshift solutions in order to ensure privacy and 

to protect themselves from incoming light. It should be possible to darken the cells and 

prevent people from seeing into them from the outside. At the same time, prisoners 

should be able to adjust the level of light themselves. Prisons should have a pleasant 

design and should be renovated where necessary.” (p. 68 of the English version of the 

annual report 2018) 

 

Nationale Stelle zur Verhütung von Folter (2020), Jahresbericht 2019, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2019.pdf. 

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2020), Annual Report 2019, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-

_National_Agency_for_the_Prevention_of_Torture.pdf.  

 

“Mehrere Justizvollzugsanstalten wirkten in verschiedenen Bereichen abgewohnt und 

sanierungsbedürftig. Die Wände in den Hafträumen der Justizvollzugsanstalt Berlin-

Moabit waren teilweise stark verschmutzt und das Mobiliar abgenutzt. Eine Reihe von 

Hafträumen verfügte nur über sehr kleine, hoch positionierte Fenster, bei denen der 

Blick ins Freie stark eingeschränkt ist. Auch die Justizvollzugsanstalt Mannheim 

entsprach in mehreren Bereichen nicht den aktuellen Standards und weist insgesamt 

einen hohen Sanierungs- und Renovierungsbedarf auf. Erforderliche 

Sanierungsmaßnahmen sollen zügig und unter Beachtung geltender Standards 

durchgeführt werden, um für die Gefangenen räumlich eine menschenwürdige 

Unterbringung herzustellen. Die besichtigten besonders gesicherten Hafträume waren 

meist nur mit einer niedrigen Liegefläche oder einer am Boden liegenden Matratze 

ausgestattet. Auf Nachfrage wurde mitgeteilt, dass auch bei längerer 

Unterbringungsdauer Betroffenen keine Sitzmöglichkeit zur Verfügung gestellt werde. 

Bei einer Unterbringungsdauer von mehreren Stunden oder Tagen ist ein Verweilen im 

Stehen oder am Boden sitzend menschenunwürdig, daher sollen Lösungen gefunden 

werden, die es den Gefangenen ermöglichen, eine normale Sitzposition einzunehmen. 

In vergleichbaren Einrichtungen beobachtete die Nationale Stelle den Einsatz von 

überzogenen Schaumstoffwürfeln als Sitzgelegenheit.“ (p. 69 of the German version 

of the annual report 2019) 

 

“Several prisons appeared run-down and in need of renovation in various areas. 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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In some cases, the walls of the prison cells at Berlin-Moabit Prison were extremely 

dirty and the furniture was worn. Some cells only had very small windows that were 

installed in a high position, greatly limiting the view outside. Similarly, Mannheim 

Prison did not meet current standards in several areas and was generally in great need 

of renovation and refurbishment. Any necessary renovation measures should be 

carried out swiftly and in accordance with applicable standards to create a living 

situation that ensures humane detention conditions. Most of the specially secured cells 

inspected by the delegation were only equipped with a low bed or a mattress on the 

floor. Upon enquiry, the National Agency was informed that seating is not provided 

even if an individual is placed in such a cell for a longer period of time. Where the 

period of detention lasts for several hours or days, it is inhumane to force prisoners to 

stand or sit on the floor. Solutions should therefore be found to allow prisoners to sit 

in a normal position. At similar facilities, the National Agency observed that covered 

foam dice were used as seating.” (p. 63 of the English version of the annual report 

2019) 

 

“In den Justizvollzugsanstalten Mannheim, Offenburg und Tonna wurden jeweils 

Einzelhafträume doppelt und Doppelhafträume dreifach belegt, obwohl die 

Haftraumgröße nicht ausreichte. Für eine menschenwürdige Unterbringung muss nach 

Auffassung der Nationalen Stelle ein Einzelhaftraum mindestens eine Grundfläche von 

6 qm exklusive des Sanitärbereichs aufweisen. Bei Mehrfachbelegung muss eine Fläche 

von 4 qm exklusive des Sanitärbereichs für jede weitere Person hinzukommen. In den 

bayerischen Justizvollzugsanstalten Bamberg, Kaisheim und St. Georgen-Bayreuth 

wurden Gemeinschaftshafträume mit bis zu acht Personen belegt. Selbst bei 

ausreichender Raumgröße kann eine derart hohe Belegung die Privat- und Intimsphäre 

der Gefangenen beeinträchtigen und Konflikte zwischen den Gefangenen begünstigen. 

In der Justizvollzugsanstalt St. Georgen-Bayreuth konnten diese 

Gemeinschaftshafträume zudem durch ein Sichtfenster neben der Haftraumtür vom 

Flur aus jederzeit eingesehen werden. Hierdurch werden die Persönlichkeitsrechte der 

Betroffenen verletzt. Die in Artikel 20 (3) des Bayerischen Strafvollzugsgesetzes 

vorgesehene Möglichkeit, Hafträume mit bis zu acht Gefangenen zu belegen, ist unter 

menschenrechtlichen Aspekten kritisch zu bewerten. Aus Sicht der Nationalen Stelle 

sollen Maßnahmen ergriffen werden, die es ermöglichen, dass Gefangene grundsätzlich 

in Einzelhafträumen untergebracht werden können.” (p. 71 of the German version of 

the annual report 2019) 

 

“At the prisons in Mannheim, Offenburg and Tonna, single-occupancy cells were 

occupied by two people and double-occupancy cells were occupied by three people, 

even though the size of the cells was insufficient for this. In the view of the National 

Agency, a single-occupancy cell must have a floor space of at least six square metres, 

excluding the sanitary area, in order for detention conditions to be humane. For 

multiple-occupancy, a further four square metres of floor space must be added to this 

figure for each additional person, excluding the sanitary area. In the Bavarian prisons 

in Bamberg, Kaisheim and St. Georgen-Bayreuth, multiple-occupancy cells were 

occupied by up to eight persons. Even if the size of the cells is sufficient, such a high 

level of occupancy can interfere with prisoners' privacy and lead to conflicts among 

them. Furthermore, at St. Georgen-Bayreuth Prison, it was always possible to see into 

these multiple-occupancy cells from the hallway through a window next to the cell 

door. This violates the personality rights of those concerned. The possibility of holding 

up to eight prisoners in one cell, as provided for in Article 20 para. 3 of the Bavarian 

Prison Act, must be viewed critically in terms of human rights. It is the view of the 

National Agency that measures should be taken to allow for prisoners to generally be 

accommodated in single-occupancy cells.” (pp. 64-65) 
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2. Sanitary conditions  

 

a) What is the national standard with regard to access to toilets? Are these located 

in cells? If not, do detainees have access to these facilities without undue delay, 

even during the night? Do these facilities have to offer privacy to detainees who 

use them and, if so, in how far?  

Apart from the general provision that cells should be designed “in a manner meeting 

their purpose”, copied from Section 144 of the Federal Prison Act (Strafvollzugsgesetz) 

to state legislation, no legal standards exist on toilets and sanitary facilities. In practice, 

all cells are equipped with toilets in closed detention regimes, whereas in open detention 

community toilets are usually separated and located at the hallways, also accessible 

during nighttime. 

According to decisions of the Federal Constitutional Court 

(Bundesverfassungsgericht) toilets in multi-person cells need to be completely 

separated and extra-ventilated.50 For single cells the court denied the need for a 

separated toilet. However, in case of non-separated toilets in single cells, the court 

decided that prison staff need to respect the privacy of inmates by knocking on the cell 

door before entering.51  

In Bremen, Mecklenburg-Western Pomerania, Rhineland-Palatinate, Saarland, Saxony, 

Saxony-Anhalt and Schleswig-Holstein, the sanitary facilities are to be excluded from 

observation; alternatively, the visibility of these areas is to be excluded by technical 

measures such as “pixilation” of video images. However, in case of an acute risk of self-

injury or suicide unrestricted surveillance is permitted in individual cases in the 

aforementioned states, with the exception of Saxony-Anhalt.52 Observation of the toilet 

area is completely inadmissible in Lower Saxony.53 

The National Agency for the Prevention of Torture applies this standard during its 

visits of prisons. Moreover, the National Agency recommends that video surveillance of 

toilet facilities – except in the case of so-called “especially secured detention rooms” 

(besonders gesicherter Hafträume) – should use privacy-respecting technologies, such 

as “pixelation” of video images: 

 
50 See, for instance, Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2011), 1 BVR 409/09, 
22 February 2011. 
51 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2007): 2 BvR 939/07, 13 November 2007, 
paras. 12 and following. 
52 Section 32 (4) sentences 1 and 2of the Bremen Prison Data Protection Act (Bremisches 
Justizvollzugsdatenschutzgesetz), section 32 (4) sentences 1 and 2 of the Rhineland-Palatinate Prison Data 
Protection Act (Landesjustizvollzugsdatenschutzgesetz) and section 32 (4) sentences 1 and 2 of the Saarland 
Prison Data Protection Act (Saarländisches Justizvollzugsdatenschutzgesetz): “in particular, sanitary facilities 
shall be excluded from observation; alternatively, the detectability of these areas shall be excluded by technical 
measures. In the event of an acute risk of self-harm or suicide, unrestricted surveillance is permissible in 
individual cases” [“insbesondere sind sanitäre Einrichtungen von der Beobachtung auszunehmen; hilfsweise ist 
die Erkennbarkeit dieser Bereiche durch technische Maßnahmen auszuschließen. Bei akuter Selbstverletzungs- 

oder Selbsttötungsgefahr ist im Einzelfall eine uneingeschränkte Überwachung zulässig“];  
and with minor textual deviations: section 25 (7) sentences 1, 2 and 3 of the Mecklenburg-Western Pomerania 
Prison Data Protection Act (Justizvollzugsdatenschutzgesetz Mecklenburg-Vorpommern), section 34 (3) 
sentences 1, 2 and 3 of the Saxony Prison Data Protection Act (Sächsisches Justizvollzugsdatenschutzgesetz) 
and section 24 (4) sentences 1 and 2 of the Schleswig-Holstein Prison Data Protection Act 
(Justizvollzugsdatenschutzgesetz Schleswig-Holstein); section 27 (5) sentences 1 and 2 of the Fourth Book of 
the Saxony-Anhalt Prison Data Protection Act (Viertes Buch Justizvollzugsgesetzbuch Sachsen-Anhalt): “in 
particular, sanitary facilities shall be excluded from optical-electronic monitoring as far as possible. If this is not 
possible, the detection of these areas shall be excluded by technical measures” [“insbesondere sollen sanitäre 
Einrichtungen vom optisch-elektronischen Beobachten, soweit möglich, ausgenommen werden. Ist dies nicht 
möglich, ist das Erkennen dieser Bereiche durch technische Maßnahmen auszuschließen“]. All these provisions 
also apply to pre-trial detention which falls under the scope of the state acts on data protection in prisons. 
53 Section 81a (2) sentence 2 of the Lower Saxony Prison Act (Niedersächsisches Justizvollzugsgesetz): “The 
monitoring of the toilet area is prohibited.” [“Die Beobachtung des Toilettenbereichs ist unzulässig.“]. According 
to section 156 (1) of the Lower Saxony Prison Act, the provision is also applicable to pre-trial detention. 
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“Staff members should indicate their presence before entering a cell, especially if the 

toilet is not partitioned off. The person in the cell might be using the toilet and should 

be given the opportunity to indicate this. CCTV cameras must be installed in such a way 

that the toilet area is either not visible on the monitor at all or, alternatively, is only 

shown in the form of pixelated images. If deemed necessary in individual cases, it may 

be possible to permit unrestricted monitoring of detainees held in specially secured cells 

due to an acute danger of self-harm or suicide. However, any such decision should be 

carefully considered, substantiated and documented. If a toilet area is indeed covered 

by CCTV monitoring and is not pixelated, only persons of the same sex as the detainee 

should carry out the monitoring.”54 

“According to the case law of the German Federal Constitutional Court, prison cells 

accommodating more than one person must have a completely separate toilet with 

separate ventilation. Multiple-occupancy without such a separation constitutes a 

violation of human dignity.” 55 

b) What is the national standard with regard to access to regularly cleaned 

shower/bathing facilities? How often is this access provided? Do these facilities 

have to offer privacy to detainees who use them and, if so, in how far? 

Legal regulation does only provide for the obligation of prisoners to “support” hygienic 

measures but this does not mean that daily access to showers is warranted. The Higher 

Regional Court Hamm decided in 2016 that a prisoner should have the opportunity to 

wash himself at the washbasin in the cell with warm water at least four times per week 

if a warm shower is only available two times per week.56  

According to the non-binding standard of the National Agency for the Prevention of 

Torture any persons who wish to do so should have the option to shower alone. 

Moreover, even in communal showers at least one shower should be partially separated: 

“Persons who have been deprived of their liberty should be given the opportunity to 

shower alone if they wish to do so. At least one shower should be partitioned off in 

communal shower rooms.”57 

Pre-trial detention laws of the states do not set standards regarding access to showers.58 

The National Agency for the Prevention of Torture recommends that prisoners should be 

given the opportunity to shower alone to protect their privacy, if they wish to do so, or 

that at least one shower should be partitioned off in communal shower rooms. (see 

below)  

c) What are the national standards with regard to cleaning and cleanliness of 

sanitary facilities? 

 
54 National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) (2020), Annual 
Report 2019, Wiesbaden, p. 28, available at: www.nationale-
stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf. 
55 National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) (2020), Annual 
Report 2019, Wiesbaden, p. 29, available at: www.nationale-
stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf. 
56 Pollähne, H. (2017): ‘Teil II § 93 LandesR’ in: Feest J. et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, 
pp. 764-765. 
57 National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) (2020), Annual 
Report 2019, Wiesbaden, p. 28, available at: www.nationale-
stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf. 
58 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 188. 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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Apart from the state legislation corresponding with the provisions of Section 144 (1) of 

the Federal Prison Act (Strafvollzugsgesetz), no detailed national legal standards exist 

on hygienic conditions in cells. Section 56 of the Federal Prison Act (Strafvollzugsgesetz) 

and similar provisions in the state acts both on prisons and pre-trial detention only 

stipulate that it has to be taken care of the physical and mental health of the prisoners, 

whereas prisoners have to support the respective measures.59  

At the level of administrative regulation, the Duty and Security Instructions for Criminal 

Detention (Dienst- und Sicherheitsvorschriften für den Strafvollzug) of 1976 stipulate 

that the general penal service (allgemeiner Vollzugsdienst) is tasked with taking care of 

the order and cleanliness of all prison rooms.60 Details are regulated by the prison 

management. 

d) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

e) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 2. a) – d), including their respective 

legal basis. 

See chapter 1f. 

f) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for 

this period, please provide links to the most recent one and the relevant CPT 

reports from the reference period) and whether there are any recommendations 

regarding these aspects (please provide the exact quotation in both, the 

national as well as in English language). These reports can be found on the 

webpage of the National Preventive Mechanism. For ease of reference, a list of 

links can be found via the OPCAT Database. 

 

Nationale Stelle zur Verhütung von Folter (2019), Jahresbericht 2018, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2018.pdf. 

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2019), Annual Report 2018, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

Sanitary conditions were not issue in the annual report 2018. 

 

Nationale Stelle zur Verhütung von Folter (2020), Jahresbericht 2019, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

 
59 See for example Article 58 (1) of the Bavarian Prison Act (Bayerisches Strafvollzugsgesetz), Art. 25 (1) of the 
Bavarian Pre-trial Detention Act (Bayerisches Untersuchungshaftvollzugsgesetz), Section 43 (1) of the Prison Act 
of North Rhine-Westphalia (Strafvollzugsgesetz Nordrhein-Westfalen) and Section 23 (1) of the Pre-trial 
Detention Act of North Rhine-Westphalia (Untersuchungshaftvollzugsgesetz Nordrhein-Westfalen). 
60 No. 12 of the Duty and Security Instructions for Criminal Detention (Dienst- und Sicherheitsvorschriften für 
den Strafvollzug), 1 July 1976, available at: https://www.gesetze-bayern.de/Content/Document/DSVollz/true.  

https://www.apt.ch/en/knowledge-hub/opcat
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.gesetze-bayern.de/Content/Document/DSVollz/true
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www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2019.pdf. 

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2020), Annual Report 2019, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-

_National_Agency_for_the_Prevention_of_Torture.pdf. 

 

“Die Gemeinschaftsduschen der Justizvollzugsanstalten Kaisheim, Berlin-Moabit, 

Nürnberg und Offenburg verfügten nicht über Trennwände. Gefangenen ist es jeweils 

nur in Ausnahmefällen erlaubt, alleine zu duschen. Um die Intimsphäre der 

Gefangenen ausreichend zu wahren, sollen sie die Möglichkeit haben, auf Wunsch 

alleine zu duschen. In Gemeinschaftsduschräumen soll zumindest eine Dusche partiell 

abgetrennt sein.” (p. 70 of the German version of the annual report 2019) 

 

“The communal showers at Kaisheim, Berlin-Moabit, Nuremberg and Offenburg Prisons 

did not have any partitions. At all of these prisons, prisoners are only allowed to shower 

alone in exceptional cases. In order to sufficiently protect their privacy, prisoners 

should be given the opportunity to shower alone, if they wish to do so. At least one 

shower should be partitioned off in communal shower rooms.” (pp. 63-64 of the English 

version of the annual report 2019) 

 

 

3. Time out of cell  

 

a) What is the national standard set for time per day/week spent by detainees 

outside of their cells:  

a. Outdoors (within the boundary of the prison)?  

b. Indoors in the common area?  

Section 64 of the Federal Prison Act (Strafvollzugsgesetz) stipulates: “If a prisoner does 

not work outdoors, he or she shall be allowed to spend at least one hour a day outdoors, 

if the weather permits this at the appointed time.” Most federal states have adopted the 

one-hour-per-day standard, but only a few have incorporated the weather clause,61 e.g. 

Bavaria and North Rhine-Westphalia.62 

National standards setting time per day/week spent by prisoners at common areas 

within the prison building do not exist: Relevant regulation only stipulates that the prison 

management issues “institution rules” (Hausordnungen) by which the times for work, 

leisure and confinement in cells during night’s rests are determined. As structural 

conditions in terms of architecture, or staffing differ significantly, the prison 

management shall be thus brought in a position to respond accordingly by tailored 

institution rules.63 

 
61 Lesting, W. (2017), ‘Teil II § 65 LandesR’ in: Feest et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, pp. 
562-563. 
62 See article 66 of the Bavarian Prison Act (Bayerisches Strafvollzugsgesetz) and Section 43 of the Prison Act of 
North Rhine-Westphalia (Strafvollzugsgesetz Nordrhein-Westfalen). 
63 Institution rules on “formation and organisation of the daily prison routine” (Section 100 of the Model State 
Prison Act). See also Section 161 (2) of the Prison Act: „The institution rules shall contain in particular the 
regulations regarding 1.  visiting hours, frequency and duration of visits, 2.  working hours, leisure time and 
night's rest, and 3.  the possibilities of making requests and complaints or for applying to a representative of the 
supervisory authority.“ 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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All state laws allow pre-trial detainees to spend at least one hour a day outdoors. In 

Bavaria and Lower Saxony, however, this is subject to the restriction that pre-trial 

detainees do not already perform their work outdoors. In Bavaria, on the other hand, 

pre-trial detainees who do not take part in any employment or educational measures 

are even granted an additional hour per day, insofar as the spatial, staffing and 

organisational conditions of the prison permit. The states of Berlin, Brandenburg, 

Bremen, Mecklenburg-Western Pomerania, Rhineland-Palatinate, Saarland, Saxony, 

Saxony-Anhalt, Schleswig-Holstein and Thuringia do not make outdoor exercise 

dependent on weather conditions. In Bavaria, Lower Saxony and Hamburg, on the other 

hand, the stay outdoors depends on the weather permitting this at the appointed time.64 

Baden-Württemberg (§ 25 (2) JVollzGB II), Hesse (§ 16 (3) HUVollzG) and North Rhine-

Westphalia (§ 23 (2) UVollzG NRW) require that the weather does not necessarily 

prevent the person from being outdoors. 

b) Do sports or other recreational and/or educational facilities have to be available 

to detainees? If so, what types? 

Sport and educational facilities shall be available for prisoners according to Section 67 

of the Prison Act and Section 54 of the Model State Prison Act; and most federal states 

(Bundesländer) have adopted identical or similar provisions. The prison management is 

responsible for the actual implementation, e.g. the establishment and equipment of 

gyms or libraries. Federal state (Bundesländer) governments have issued non-binding 

guidelines or recommendations on minimum implementation standards, such as the 

“Framework Concept for Prisoners’ Sport in Prisons of Baden-Württemberg” 

(Rahmenkonzept für den Gefangenensport im baden-württembergischen Justizvollzug) 

issued by the Ministry of Justice of Baden-Württemberg. However, what is actually 

available differs significantly depending on the spatial conditions of each prison.  From 

Rhineland-Palatine it is reported that all prisons employ staff with a sport trainer license 

(Sportübungsleiter). Several prisons use sport also as a means for special therapeutical 

treatment or in the context of anti-violence training, or they offer sport programmes 

tailored for older prisoners or obese persons. Moreover, the prisons organise sport 

festivals or competitions on a regular basis, sometimes even in cooperation with prisons 

in other federal states (Bundesländer).65 

All state acts on pre-trial detention include provisions that govern recreational 

activities.66 In Berlin, Bremen, Hamburg, Mecklenburg-Western Pomerania, Saarland, 

Saxony and  Schleswig-Holstein it is stipulated that “adequate offers” (angemessene 

Angebote) are be provided for recreational activities. In Baden-Württemberg and 

Bavaria prisoners must have the opportunity to engage in recreational activities. In 

particular opportunities for sports or joint events shall  be provided.67 In North Rhine 

Westphalia prisoners in pre-trial detention shall be able to engage in “meaningful” 

(sinnvoll) recreational activities. Offers for cultural activities, education, sports as well 

as offers for creative development are to be provided there.68 Similar provisions exist in 

most other states.69 Only in Rhineland Palatinate the law explicitly mentions that such 

activities must also be available on weekends and holidays.70 

c) Is there a national standard for time spent in cells? If so, what does it require? 

 
64 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 185 f. 
65 Email from Ministry of Justice of the State of Rhineland-Palatine, 12 June 2018. 
66 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 196. 
67 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 196. 
68 Section 14 of the Pre-trial Detention Act of North Rhine Westphalia (Untersuchungshaftvollzugsgesetz 
Nordrhein-Westfalen). 
69 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 196. 
70 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 197. 
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National standards setting time per day/week spent by prisoners in their cells do not 

exist: Relevant regulation only stipulates that the prison management issues “institution 

rules” (Hausordnungen) by which the times of confinement in cells during night’s rests 

are determined.71 

d) Are there any national standards with regard to activities and/or programmes 

that should be available to detainees when they are outside their cells? If so, 

what do they require? 

According to section 67 of the Federal Prison Act (Strafvollzugsgesetz), detainees are 

given the opportunity to engage in activities in their free time. In this context, free time 

is to be understood as the period that represents neither working nor rest time.72 Section 

67 also lists a number of examples of such recreational activities:73 

„Er soll Gelegenheit erhalten, am Unterricht einschließlich Sport, an Fernunterricht, 

Lehrgängen und sonstigen Veranstaltungen der Weiterbildung, an Freizeitgruppen, 

Gruppengesprächen sowie an Sportveranstaltungen teilzunehmen und eine Bücherei zu 

benutzen.“ 

 

“He [or she] shall be given an opportunity to participate in classes, including sports, 

distance learning, courses and to take part in other further training activities, in hobby 

groups, group discussions, as well as sports events, and to make use of a library.” 

 

Section 54 of the Model Prison Act summarizes some of the listed activities with 

reference to offers for sporting activities as well as educational activities and adds 

offers for cultural activities.74 Moreover, it stipulates that detainees are to be 

motivated and instructed to participate and contribute to recreational opportunities.75  

 

Most of the federal states also provide such an exemplary list of recreational activities, 

with many states largely following the description in the Model Prison Act, including 

North Rhine-Westphalia, or, like Bavaria, finding independent formulations based on 

Section 57 Sentence 2 of the Federal Prison Act (Strafvollzugsgesetz). 76 This is also the 

case for pre-trial detention.77 

 
71 Institution rules on “formation and organisation of the daily prison routine” (Section 100 of the Model State 
Prison Act). See also Section 161 (2) of the Prison Act: „The institution rules shall contain in particular the 
regulations regarding 1.  visiting hours, frequency and duration of visits, 2.  working hours, leisure time and 
night's rest, and 3.  the possibilities of making requests and complaints or for applying to a representative of the 
supervisory authority.“ 
72 Knauss P. (2021): ‘§ 67’ in: Graf, J. (ed.), BeckOK Strafvollzugsrecht Bund, Munich, para. 9. 
73 Knauss P. (2021): ‘§ 67’ in: Graf, J. (ed.), BeckOK Strafvollzugsrecht Bund, Munich, para. 13. 
74 Goldberg, B. (2020): ‘A. Allgemeines’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und Länder, 
Berlin and Boston, p. 423. 
75 Section 54 (2) of the Model Prison Act (Musterentwurf zum Landesstrafvollzugsgesetz): 
“Die Gefangenen sind zur Teilnahme und Mitwirkung an Angeboten der Freizeit- gestaltung zu motivieren und 
anzuleiten“. 
76 Goldberg, B. (2020): ‘A. Allgemeines’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und Länder, 
Berlin and Boston, p. 419 and 423; Art. 69 of the Bavarian Prison Act (Bayerisches Strafvollzugsgesetz): 
“Gefangene erhalten Gelegenheit, sich in ihrer Freizeit sinnvoll zu beschäftigen. 2Im Rahmen des 
Behandlungsauftrags sollen die Gefangenen Gelegenheit erhalten, eine Bücherei zu benutzen und an sonstigen 
Freizeitangeboten der Anstalt teilzunehmen, insbesondere an Unterricht, Lehrgängen, sonstigen Veranstaltungen 
der Weiterbildung, Sport, Freizeitgruppen, Gruppengesprächen sowie kulturellen Veranstaltungen“; 
section 50 of the North Rhine-Westphalia Prison Act (Strafvollzugsgesetz Nordrhein-Westfalen): 
„Gefangene erhalten Gelegenheit, ihre Freizeit sinnvoll zu gestalten. Sie sind zur Teilnahme und Mitwirkung 
anzuregen. Es sind insbesondere Angebote zur kulturellen Betätigung, Bildungs- und Sportangebote sowie 
Angebote zur kreativen Entfaltung vorzuhalten. Die Benutzung einer bedarfsgerecht ausgestatteten Bibliothek 
ist zu ermöglichen“. 
77 Art. 13 (1) sentence 1 and 2 of the Bavaria Pre-trial Detention Act (Bayerisches 
Untersuchungshaftvollzugsgesetz): 
“Den Untersuchungsgefangenen ist Gelegenheit zu geben, sich in ihrer Freizeit zu beschäftigen. Insbesondere 
sollen Sportmöglichkeiten, Freizeitgruppen, Gemeinschaftsveranstaltungen, Veranstaltungen zur Weiterbildung 
und die Benutzung einer Anstaltsbücherei angeboten werden“;  
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Every detention facility is obliged to guarantee a range of leisure activities that are in 

line with the law. However, the leisure activities offered ultimately depend on the 

financial, personnel and spatial resources of the respective facility.78 Detainees have no 

claim to participation in specific leisure activities.79 There is, nevertheless, a right to 

error-free discretionary decision-making by the prison facility.80  

 

Whereas section 69 (1) sentence 1 of the Federal Prison Act (Strafvollzugsgesetz) still 

expressly provided for the possibility of participating in community television reception, 

today, since all the federal states have been permitting broadcasting equipment in cells 

as standard practice, there are only isolated provisions in the state laws, such as in 

Lower Saxony, which expressly provide for community television.81 

e) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

In open detention regimes the cells may not be locked overnight.82 

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

f) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 3. a) – e), including their respective 

legal basis. 

See chapter 1f. 

g) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspects (please provide the exact quotation in both, the national 

as well as in English language). These reports can be found on the webpage of 

the National Preventive Mechanism. For ease of reference, a list of links can be 

found via the OPCAT Database. 

 

Nationale Stelle zur Verhütung von Folter (2019), Jahresbericht 2018, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2018.pdf. 

 

 
section 14 (1) of the North Rhine-Westphalia Pre-trial Detention Act (Untersuchungshaftvollzugsgesetz 

Nordrhein-Westfalen): 
“Untersuchungsgefangene erhalten Gelegenheit, ihre Freizeit sinnvoll zu gestalten. Es sollen insbesondere 
Angebote zur kulturellen Betätigung, zur Bildung, zum Sport sowie Angebote zur kreativen Entfaltung 
vorgehalten werden. Die Benutzung einer bedarfsgerecht ausgestatteten Bibliothek ist zu ermöglichen“. 
78 Knauss P. (2021): ‘§ 67’ in: Graf, J. (ed.), BeckOK Strafvollzugsrecht Bund, Munich, para. 17. 
79 Knauss P. (2021): ‘§ 67’ in: Graf, J. (ed.), BeckOK Strafvollzugsrecht Bund, Munich, para. 6. 
80 Goldberg, B. (2020): ‘A. Allgemeines’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und Länder, 
Berlin and Boston, p. 419 f. 
81 Goldberg, B. (2020): ‘C. Hörfunk und Fernsehen, Informations- und Unterhaltungselektronik’ in: Schwind, H-
D. et al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 461. 
82 See, for example, Germany, Senate Administration for Justice, Consumer Protection and Antidiscrimination of 
Berlin (Senatsverwaltung für Justiz, Verbraucherschutz und Antidiskriminierung Berlin) (2018), 
Verwaltungsvorschriften zu § 16 des Berliner Strafvollzugsgesetzes (Offener Vollzug), Section 1, Available at: 
Senatsverwaltung für Justiz, Verbraucherschutz und Antidiskriminierung Berlin (2018), Verwaltungsvorschriften 
zu § 16 des Berliner Strafvollzugsgesetzes (Offener Vollzug). 

https://www.apt.ch/en/knowledge-hub/opcat
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
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National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2019), Annual Report 2018, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

Time out of cell was no issue in the annual report 2018. 

 

Nationale Stelle zur Verhütung von Folter (2020), Jahresbericht 2019, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nation

ale_Stelle_Jahresbericht_2019.pdf.  

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2020), Annual Report 2019, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-

_National_Agency_for_the_Prevention_of_Torture.pdf. 

“In der Justizvollzugsanstalt Berlin-Moabit wurde der Besuchsdelegation der Nationalen 

Stelle berichtet, dass es häufig vorkomme, dass die Gefangenen ihren Haftraum lediglich 

eine Stunde am Tag für den Hofgang verlassen können. Auch die Justizvollzugsanstalt 

Bamberg gewährt nur geringe Aufschlusszeiten. So erhält jeder Gefangene eine Stunde 

Hofgang und eine Stunde Aufschluss, in der auch das Duschen stattfinden muss. Ein 

Einschluss von 23 Stunden täglich kann nach Ansicht des Kammergerichts einen Verstoß 

gegen die Menschenwürde darstellen. Das Leben im Vollzug soll den allgemeinen 

Lebensverhältnissen weitestgehend angeglichen werden. Dies ist mit einer 

Einschlusszeit von 23 Stunden täglich nicht zu vereinbaren.“ (p. 69 of the German 

version of the annual report 2019) 

“At Berlin-Moabit Prison, the delegation of the National Agency was told that prisoners 

are frequently only allowed to leave their cells for one hour per day for outdoor exercise. 

Out-of-cell times at Bamberg Prison are also very short. Prisoners are given just one 

hour to exercise in the prison yard and one hour of out-of-cell time, during which they 

also have to shower. According to the Higher Regional Court, being locked up for 23 

hours per day can constitute a violation of human dignity. Life in prison should be aligned 

as far as possible with general living conditions. This is impossible if prisoners are locked 

up for 23 hours per day.” (p. 63 of the English version of the annual report) 

 

4. Solitary confinement  

 

a) What are the national standards regarding solitary confinement?   

Both the Prison Act (Sections 88 and 89) and the Model State Prison Act (Section 78) 

offer standards on solitary confinement (Absonderung), according to which solitary 

confinement is only admissible if necessary to avert threats inherent in the prisoner’s 

person, which could mean the risk of jailbreak, violence against her/himself, violence 

against other persons or objects or suicidal tendencies. Corresponding provisions were 

adopted by all Länder, except Hamburg and Hesse, where solitary confinement can also 

https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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be ordered to maintain the institutional order of the prison or to prevent release 

operations by external supporters.83 

Usually, solitary confinement is to be ordered by the prison director and the prison 

doctor needs to be consulted in advance. The necessity of the measure has to be 

assessed on a regular basis; prisoners in solitary confinement have to be observed with 

special attention; more than three days of confinement need to be reported to the 

supervisory authority, i.e. the justice ministry (Justizministerium) of the Land, and more 

than 30 days of confinement per year need to be approved by the justice ministry.84 

Apart from this, neither a maximum duration nor the actual arrangements of solitary 

confinement are detailed by the states’ prison acts. 

Besides solitary confinement as a special security measure (besondere 

Sicherungsmaßnahme), the isolation of prisoners can also be ordered to enforce 

discipline (so-called ‘Arrest’) as outlined by sections 86 (2) and 87 (3) of the Model State 

Prison Act. Arrest must only be ordered in cases of serious or repeated misconduct. The 

maximum duration is four weeks; sequential re-ordering is not possible. Before an arrest 

is executed a doctor needs to be consulted; and arrested prisoners are to be under 

medical supervised. 14 states have adopted provisions in line with the Model State 

Prison Act, whereas the Länder of Brandenburg and Saxony have abandoned solitary 

confinement by arrest.85 

The National Agency for the Prevention of Torture recommends the following non-

binding standard on solitary confinement:  

“To mitigate the negative impact of solitary confinement on mental and physical health, 

detainees should be provided with sufficient opportunities for human contact (e.g. 

extended visiting times) and to engage in meaningful activities. Those placed in solitary 

confinement are also to be seen regularly by a psychiatrist or psychologist. This should 

take place in a suitable and confidential environment.”86 

With regard to pre-trial detention, there is also a provision in all states that authorizes 

the ordering of solitary confinement (unausgesetzte Absonderung).87 

None of the state acts on pre-trial detention includes regulations on the maximum 

duration of solitary confinement. The duration of solitary confinement which require 

approval by the supervising ministries of justice vary in length, ranging from 20 days 

total time within 12 months (Brandenburg) to three months (Bavaria, Baden-

Württemberg and Lower Saxony). The prison management thus has very wide-ranging 

powers for particularly intrusive measures.88 

b) Are there any national standards with regard to checking and/or monitoring the 

wellbeing of detainees in solitary confinement? If so, what do they require? 

Section 92 of the Federal Prison Act stipulates that prisoners who are detained in solitary 

confinement in special security cells have to be checked “soon” (alsbald) by a prison 

doctor and thereafter on a “preferably” (möglichst) daily basis. Identical or similar 

 
83 Goerdeler, J. (2017), ‘Teil II § 78 LandesR’ in: Feest et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, pp. 
644-645. 
84 Ibid. 
85 Walter, J. (2017), ‘Teil II § 86 LandesR’ in: Feest et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, pp. 
692-694. 
86 National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) (2020), Annual 
Report 2019, Wiesbaden, p. 28, available at: www.nationale-
stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-
_National_Agency_for_the_Prevention_of_Torture.pdf. 
87 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 256. 
88 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, Vorwort, pp. XX and 
256. 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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provisions have been adopted by the states after 2006. In Bavaria, for example, article 

100 of the Bavarian Prison Act (Bayerisches Strafvollzugsgesetz) provides for prisoners 

to be checked “soon” and thereafter “preferably” on a daily basis. According to section 

71 of the Prison Act of North Rhine-Westphalia, the same applies in this state, where, 

in addition, also the psychological service might check and monitor prisoners in solitary 

confinement “soon” and “preferably” on a daily basis, “if neccessary” (im Bedarfsfall).  

For pre-trial detention the relevant legislation in most states stipulates that a prison 

doctor has to check the medical state of persons who are detained in solitary 

confinement in special security cells “soon” (alsbald) and thereafter on a “preferably” 

(möglichst) daily basis. In Brandenburg, Hesse, Rhineland Palatinate, and Saxony-

Anhalt daily monitoring is mandatory.89 In Hamburg the law provides for an “immediate” 

medical check and also for mandatory daily monitoring.90  

c) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

d) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 4. a) - c), including their respective 

legal basis. 

See chapter 1f. 

e) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national as 

well as in English language). These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference, a list of links can be found 

via the OPCAT Database. 

Nationale Stelle zur Verhütung von Folter (2019), Jahresbericht 2018, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2018.pdf.  

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2019), Annual Report 2018, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

“Der besonders gesicherte Haftraum [in der Jugendstrafanstalt Arnstadt] ist mit einer 

nicht abgetrennten Toilette ausgestattet und kann ohne Kenntnis des darin 

untergebrachten Gefangenen vom Vorraum aus durch eine Glaswand mit Spiegelfolie 

vollständig eingesehen werden. Eine menschenwürdige Unterbringung von Personen im 

Freiheitsentzug erfordert auch Maßnahmen zum Schutz ihrer Privat- und Intimsphäre. 

Dies gilt auch für die Unterbringung im besonders gesicherten Haftraum. Wenn sich in 

 
89 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 257. 
90 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 257. 

https://www.apt.ch/en/knowledge-hub/opcat
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
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einem Haftraum eine Toilette offen im Raum befindet, soll diese nicht zu jederzeit 

vollständig eingesehen werden können. Der betroffenen Person ist die Möglichkeit zu 

geben, darauf hinzuweisen, dass sie gegebenenfalls gerade die Toilette benutzt. 

Allenfalls bei einer Unterbringung im besonders gesicherten Haftraum aufgrund akuter 

Selbstverletzungs- oder Suizidgefahr erscheint eine im Einzelfall abgewogene, 

begründete und nachvollziehbar dokumentierte Entscheidung denkbar, einen Haftraum 

ohne Einschränkung zu überwachen.” (p. 67 of the German version of the annual report 

2018) 

“The specially secured room [in the youth prison at Arnstadt] is equipped with a non-

partitioned toilet and is fully visible – unbeknownst to the prisoner being held there – 

through a glass wall covered with reflective foil. Providing persons deprived of their 

liberty with humane conditions of detention also requires that measures be taken to 

protect their privacy. This also applies when they are placed in a specially secured room. 

If the toilet in a cell is not partitioned off, it should not be fully visible at all times. The 

person in the cell must be given the opportunity to indicate that they are currently using 

the toilet. If deemed necessary in individual cases, it may be possible to permit 

unrestricted monitoring of detainees held in specially secured cells due to an acute 

danger of self-harm or suicide. However, any such decision should be carefully 

considered, substantiated and documented.” (p. 66 of the English version of the annual 

report 2018) 

“Im Vergleich zu anderen Justizvollzugsanstalten waren die Belegungszahl und 

vereinzelt die Belegungsdauer des besonders gesicherten Haftraumes in der 

Justizvollzugsanstalt Leipzig sehr hoch. Zudem war in dem besonders gesicherten 

Haftraum keine Sitzgelegenheit vorhanden. Bei der Nutzung des besonders gesicherten 

Haftraums ist der Verhältnismäßigkeitsgrundsatz hinsichtlich der Anordnung und 

Dauer der Maßnahme zu wahren. Bei einer Unterbringungsdauer von mehreren 

Stunden oder Tagen ist ein Verweilen im Stehen oder am Boden sitzend 

menschenunwürdig. Die Nationale Stelle beobachtete in einer vergleichbaren 

Einrichtung den Einsatz eines überzogenen Schaumstoffwürfels als Sitzgelegenheit. 

Dies wäre in Fällen einer langen Unterbringungsdauer wünschenswert.” (p. 69 of the 

German version of the annual report 2018) 

 

“At Leipzig Prison, both the frequency and, in some cases, the duration of occupancy 

in the specially secured cell were very high compared to other prisons. Moreover, the 

specially secured cell did not have any seating. When using specially secured cells, the 

principle of proportionality must be adhered to – both with regard to the decision to 

order the measure and the duration of its application. Where the period of detention 

lasts for several hours or days, it is inhumane to force prisoners to stand or sit on the 

floor. In a similar facility, the National Agency observed that covered foam dice were 

used as seating. This would be desirable for longer periods of detention.” (p. 68 of the 

English version of the annual report 2018) 

 

Nationale Stelle zur Verhütung von Folter (2020), Jahresbericht 2019, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nation

ale_Stelle_Jahresbericht_2019.pdf.  

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2020), Annual Report 2019, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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Annual_Report_2019_-

_National_Agency_for_the_Prevention_of_Torture.pdf. 

“In allen im Jahr 2019 besuchten Justizvollzugsanstalten in Bayern umfasste die 

Kameraüberwachung in den besonders gesicherten Hafträumen auch den 

Toilettenbereich und bildete diesen unverpixelt auf dem Monitor ab. Die Beobachtung 

eines Gefangenen während der Benutzung der Toilette ist ein schwerer Eingriff in dessen 

Persönlichkeitsrechte. Justizvollzugsanstalten anderer Bundesländer verfügen über 

geeignete Lösungen für dieses Problem. So wird der Toilettenbereich in einem besonders 

gesicherten Haftraum der Justizvollzugsanstalt Frankfurt beispielsweise so grob 

verpixelt, dass Bewegungen und die Umrisse der Person trotz Verpixelung schemenhaft 

zu erkennen sind. Dies schützt die Intimsphäre der Betroffenen und bietet zugleich 

hinreichend Erkennbarkeit, um bei Selbstverletzungsgefahr rechtzeitig eingreifen zu 

können. Überwachungskameras sollen so angebracht sein, dass der Toilettenbereich 

nicht oder lediglich abgeklebt oder verpixelt auf dem Monitor abgebildet wird. Allenfalls 

bei einer Unterbringung im besonders gesicherten Haftraum aufgrund akuter 

Selbstverletzungs- oder Suizidgefahr erscheint eine im Einzelfall abgewogene 

Entscheidung denkbar, einen Haftraum ohne Einschränkung zu überwachen. Die 

Entscheidungsgründe sind nachvollziehbar zu dokumentieren. Zudem darf bei einer 

Kameraüberwachung, die den Toilettenbereich unverpixelt umfasst, ausschließlich eine 

Person desselben Geschlechts die Überwachung am Monitor vornehmen.” (p. 70-71 of 

the German version of the annual report 2019) 

“At all Bavarian prisons visited in 2019 [i.e. prisons in Bamberg, Kaisheim, München, 

Nürnberg und St. Georgen-Bayreuth], CCTV monitoring in the specially secured cells 

also covered the toilet area, which was shown on the monitoring screen without 

pixelation. Monitoring prisoners while they are using the toilet represents a considerable 

interference with their rights of personality. Prisons in other Länder found appropriate 

solutions for this problem. For example, the toilet area in a specially secured cell at 

Frankfurt Prison is roughly pixelated so that the prisoners' movements and silhouette 

can still be made out despite the pixelation. This protects the privacy of those affected 

and, at the same time, provides sufficient visibility to enable a timely intervention if 

there is a risk of self-harm. CCTV cameras must be fitted in such a way that the toilet 

area is either not visible on the monitor at all or, alternatively, is taped over or only 

shown in the form of pixelated images. If deemed necessary in carefully considered 

individual cases, it may be possible to permit unrestricted monitoring of prisoners held 

in specially secured cells due to an acute danger of self-harm or suicide. The reasons 

for such a decision must be clearly documented. In addition, if a toilet area is indeed 

covered by CCTV monitoring and is not pixelated, only persons of the same sex as the 

detainee may carry out the monitoring.” (p. 64 of the English version of the annual 

report 2019) 

 

5. Access to healthcare 

 

a) What is the national standard with regard to access to medical services in prisons, 

including emergency care? (E.g.: Do detainees have prompt access to medical 

services within prisons and/or externally? Do detainees have access to dentists, 

opticians, etc.?) If so, what does it require? 

Whereas the Federal Prison Act (Sections 56 to 66) regulated prisoners‘ access to 

healthcare services quite detailed, the Model State Prison Act (Section 62) simply 

states that prisoners are entitled to access „necessary, adequate and appropriate 

medical services“, considering the principle of efficiency and in line with the general 

standards of the German public health insurance system (gesetzliche 

https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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Krankenversicherung) in accordance with Book V of the Social Code (Sozialgesetzbuch 

V). No differences exist between closed and open detention regimes in this regard.  

The prison acts of most federal states (Bundesländer) follow this model. Thus, 

prisoners enjoy, in principle, the same access to healthcare as the majority of citizens 

who are covered by public health insurance. This includes both, medical screenings 

and medical treatment. As citizens who are not deprived of their liberty, prisoners 

have to contribute to the costs of medical screenings and treatments in accordance 

with Book V of the Social Code, although they earn less money by their mandatory 

work. 

Some exceptions exist due to specific legal regulations: In North Rhine Westphalia, for 

instance, such healthcare access is only warranted, if not in conflict with the 

“characteristics of the criminal detention regime” (section 45 (1) of the Prison Act 

North Rhine Westphalia), without specifying circumstances, in which access to 

healthcare can be restricted; and in Bavaria and Lower Saxony the prison acts 

explicitly regulate access to dental services.91 

The Federal Prison Act (Strafvollzugsgesetz) did not distinguish between normal cases 

of illness and emergency or urgent cases. Most state prison laws therefore do not 

provide for any special rules in this regard either.92  

b) Are there any national standards concerning the availability of qualified medical 

and nursing personnel? If so, what do they require?  

Medical service is usually provided in prisons by prison doctors (Anstaltsärtze) or in 

special prison hospitals (Vollzugskrankenhäuser). Apart from general provisions that 

medical care has to be warranted, no further details are regulated by law, except in 

Bavaria, Lower Saxony and Saxony-Anhalt  and Schleswig-Holstein, where the prison 

acts stipulate that prisons must usually employ full-time prison doctors.93 Bavaria even 

lists the tasks of the prison doctors (Section 179 of the Bavarian Prison Act). In the 

other federal states (Bundesländer), the services of the prison doctors are regulated 

by administrative regulations and service regulations for the medical service in 

prisons.94 

The federal states of Bavaria, Lower Saxony, Schleswig-Holstein, and Saxony-Anhalt 

have based their regulations on the provision of medical care by physicians on section 

158 (1) of the Federal Prison Act (Strafvollzugsgesetz), which states:95 

“Die ärztliche Versorgung ist durch hauptamtliche Ärzte sicherzustellen. Sie kann aus 

besonderen Gründen nebenamtlichen oder vertraglich verpflichteten Ärzten übertragen 

werden.“ 

“Medical care shall be ensured by medical officers employed on a full-time basis. If 

there are special reasons, it may be delegated to physicians working on a part-time or 

contractual basis.” 

 
91 Lesting, W. (2017), ‘Teil II § 62 LandesR’ in: Feest et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, p. 
526. 
92 Nestler, N. (2020): ‘F. Krankenbehandlung’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 579. 
93 Lesting, W. (2017), ‘Teil II § 98 LandesR’ in: Feest et al. (eds.), Strafvollzugsgesetze. Kommentar, Köln, p. 
795. 
94 See, for example, the Service Regulation of North Rhine Westphalia: Dienstordnung für das Gesundheitswesen 
in den Justizvollzugsanstalten des Landes Nordrhein-Westfalen, 29 September 2010, available at: 
http://www.jvv.nrw.de/anzeigeText.jsp?daten=922&daten2=Vor#inhalt.  
95 Nestler, N. (2020): ‘D. Gesundheitsfürsorge’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 554. 

http://www.jvv.nrw.de/anzeigeText.jsp?daten=922&daten2=Vor#inhalt
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Most of the federal states, on the other hand, do not specify by whom medical care is 

to be provided. However, this must always be a licensed medical practitioner.96 

To ensure that only personnel who meet the general requirements for nursing care97 

that also apply outside the prison system are employed, the majority of the federal 

states have adopted section 158 (2) of the Federal Prison Act (Strafvollzugsgesetz) 

which stipulates:98 

“Die Pflege der Kranken soll von Personen ausgeübt werden, die eine Erlaubnis nach 

dem Krankenpflegegesetz oder dem Pflegeberufegesetz besitzen. Solange Personen im 

Sinne von Satz 1 nicht zur Verfügung stehen, können auch Bedienstete des 

allgemeinen Vollzugsdienstes eingesetzt werden, die eine sonstige Ausbildung in der 

Krankenpflege erfahren haben.“ 

“Sick prisoners should be nursed by persons who are registered in accordance with the 

Nursing Act or the Nursing Profession Act. Where such persons as defined in the first 

sentence are not available, custodial staff who have been given other training in sick 

nursing may also be employed.”  

c) Are there any national standards for an initial medical examination upon 

deprivation of liberty or transfer of a detainees? If so, what do they require? 

In criminal detention, a medical consultation takes place within the framework of an 

admission examination by the prison physician.99 

The same applies also for pre-trial detention. State legislation stipulates that all 

prisoners have to be examined by a prison doctor “soon” (alsbald). In Hamburg, the 

medical examination must happen “immediately” (unverzüglich), in Schleswig-Holstein 

it has to happen “preferably within 24 hours after the reception” of a prisoner.100 

d) Are there any national standards relating to the provision of specialist care? (E.g. 

for long-term diseases, for sick and elderly detainees, the mentally ill, drug 

addicted detainees, etc.) If so, what do they require? 

In criminal detention, special treatment by an external doctor may be considered if there 

is a lack of appropriately qualified medical staff or the necessary technical equipment 

within the institution. However, the prisoners do not have the right to consult a specialist 

doctor of his or her choice. Rather, the consultation of a specialist is at the medical 

discretion of the prison doctor.101 

e) Are there any national standards with regard to a medical treatment of the 

detainee’s own choosing? If so, what do they require? 

In criminal detention, the prisoners do not have the right to consult a (specialist) 

doctor of his or her choice. Rather, the consultation of a specialist is at the medical 

discretion of the prison doctor. Free choice of a doctor was waived with because of 

perceived risks of abuse.102  

 
96 Nestler, N. (2020): ‘D. Gesundheitsfürsorge’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 554 f. 
97 This are the Nursing Act (Krankenpflegegesetz) of 16 July 2003, available at: 
https://www.buzer.de/gesetz/6634/index.htm, and the Nursing Profession Act (Pflegeberufegesetz) of 17 July 
2017 that replaces the former, available at: https://www.gesetze-im-internet.de/pflbg/BJNR258110017.html.  
98 Nestler, N. (2020): ‘D. Gesundheitsfürsorge’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 555. 
99 Nestler, N. (2020): ‘D. Gesundheitsfürsorge’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 544 f. 
100 Schulze, J. P. (2017), ‘Die Untersuchungshaftvollzugsgesetze der Länder im Vergleich’, p. 149. 
101 Nestler, N. (2020): ‘D. Gesundheitsfürsorge’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 563. 
102 Nestler, N. (2020): ‘D. Gesundheitsfürsorge’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 563. 

https://www.buzer.de/gesetz/6634/index.htm
https://www.gesetze-im-internet.de/pflbg/BJNR258110017.html
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f) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

g) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 5. a) – f), including their respective 

legal basis. 

See chapter 1f. 

h) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspects (please provide the exact quotation in both, the 

national as well as in English language). These reports can be found on the 

web-page of the National Preventive Mechanism. For ease of reference a list of 

links can be found via the OPCAT Database. 

Nationale Stelle zur Verhütung von Folter (2019), Jahresbericht 2018, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Natio

nale_Stelle_Jahresbericht_2018.pdf. 

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2019), Annual Report 2018, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

“Gefangene schilderten, dass die ärztliche Versorgung in der Justizvollzugsanstalt 

Leipzig unzureichend sei, obwohl ein Krankenhaus direkt angeschlossen ist. Auch gab 

es Beschwerden hinsichtlich der nicht erfolgten oder unzureichenden Behandlung von 

Schmerzen. Häftlinge haben einen Anspruch auf eine umfassende und angemessene 

medizinische Versorgung. Diese ist sicherzustellen.” (p. 69 of the German version of 

the annual report 2018) 

 

“Prisoners described the medical care provided at Leipzig Prison as inadequate, despite 

the fact that there is a hospital directly adjacent. There were also complaints of pain 

being treated inadequately or not being treated at all. Prisoners are entitled to 

comprehensive and adequate medical care. Facilities must ensure that this is 

provided.” (p. 68 of the English version of the annual report 2018) 

 

Nationale Stelle zur Verhütung von Folter (2020), Jahresbericht 2019, 

Wiesbaden, Nationale Stelle zur Verhütung von Folter, available at: 

www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nation

ale_Stelle_Jahresbericht_2019.pdf.  

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung 

von Folter) (2020), Annual Report 2019, Wiesbaden, available at: 

https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

https://www.apt.ch/en/knowledge-hub/opcat
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2018.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Nationale_Stelle_Jahresbericht_2019.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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Annual_Report_2019_-

_National_Agency_for_the_Prevention_of_Torture.pdf. 

“In Gesprächen mit Ärztinnen und Ärzten in den Justizvollzugsanstalten wurde berichtet, 

dass bei sprachlichen Verständigungsproblemen notfalls gleichsprachige Gefangene 

oder Mitarbeitende zur Übersetzung hinzugezogen werden. Medizinische Informationen 

müssen vertraulich behandelt werden. Dies gilt insbesondere für Arztgespräche, deren 

Inhalt der ärztlichen Schweigepflicht unterliegt. Eine Übersetzung durch Mitarbeitende 

oder Mitgefangene ist daher ungeeignet. Zudem besteht in solchen Fällen die Gefahr, 

dass medizinische Begriffe und Sachzusammenhänge nicht korrekt übersetzt werden. 

Daher ist bei sprachlichen Verständigungsproblemen im ärztlichen Gespräch stets ein 

Dolmetscherdienst hinzuzuziehen. Dies kann beispielsweise per Videozuschaltung 

erfolgen, wie es bereits in mehreren Bundesländern erfolgreich etabliert wurde.” (p. 71 

of the German version of the annual report 2019) 

“During conversations with prison doctors, the National Agency was informed that, in 

the event of language difficulties, prisoners or staff members who speak the same 

language are sometimes called in to translate, if required. Medical information must be 

treated confidentially. This is particularly true for medical consultations, which are 

subject to medical secrecy. Having staff members or other prisoners interpret is 

therefore not a suitable solution. In addition, there is a danger in such cases that medical 

terms or subject matter will not be translated correctly. For this reason, a professional 

interpreter must always be called upon to assist, if language difficulties arise during 

medical consultations. This can be done via a video-based system, as has already been 

successfully established in several Länder.” (p. 65 of the English version of the annual 

report 2019) 

 

6. Special measures in place to protect young detainees 
 

a) Are there any national standards with regard to the separation of young 

detainees from adults? If so, what do they require? (e.g. a separate juvenile 

ward, or part of the building, canteen, common area etc.?) 

On 31 May 2006, the Federal Constitutional Court decided that the regulation of 

juvenile detention by the Federally Harmonised Administrative Regulation for the 

Juvenile Detention Regime (Bundeseinheitlichen Verwaltungsvorschriften für den 

Jugendstrafvollzug) was unconstitutional: the court called for legal regulation. Since 

then, all federal states (Bundesländer) have adopted special juvenile detention acts 

(Jugendstrafvollzugsgesetze) or have regulated this area of detention by specific 

chapters of their general prison acts.  

Accordingly, juvenile detention or youth penalty (Jugendstrafe) is organised in special 

juvenile detention facilities (Jugendstrafanstalten, Jugendanstalten or simply 

Justizvollzugsanstalten). However, in particular female juvenile offenders are usually 

accommodated in special departments of women prisons due to their small number.103 

Juvenile detention was the thematic focus of the annual report 2016 of the National 

Agency for the Prevention of Torture: The Agency noted that the visited detention 

facilities were well staffed and that the prison staff is trained for interaction with young 

offenders in most federal states (Bundesländer). Moreover, specialists such as social 

workers or psychiatrists reported good cooperation with the ordinary prison staff. 

However, the Agency recommended improvements to protect the privacy of juvenile 

 
103 Walkenhorst, P. (2010), ‘Jugendstrafvollzug’, Aus Politik und Zeitgeschichte, No. 7/2010 (15. Februar 2010), 
p. 24. 

https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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prisoners, e.g. special security cells (besonders gesicherte Hafträume), shower rooms 

and during strip searches.104 

b) Please indicate the age categories of young persons falling under your country’s 

(juvenile) detention regime.  

The age categories falling under the juvenile detention regime are determined by 

section 1 (1) of the Youth Court Act (Jugendgerichtsgesetz): Juvenile detention can be 

ordered by youth courts against juveniles (Jugendliche), who at the time of the 

offence reached the age of 14 years but did not complete 18 years of age, and 

adolescents (Heranwachsende), who at the time of the offence reached the age of 18 

years but not yet 21 years of age, “if, as a result of the harmful inclinations 

demonstrated by the juvenile during the act, supervisory measures or disciplinary 

measures are not sufficient for the purposes of supervision or if such a penalty is 

necessary given the seriousness of the juvenile’s guilt.” (section 17 (2) of the Youth 

Court Act). According to Section 17 (1) of the Youth Court Act, “‘youth penalty’ shall 

mean deprivation of liberty in a facility provided for its execution”. The minimum 

duration shall be six months, the maximum duration is ten years in cases of serious 

criminal offences. 

c) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.).  

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

d) Please indicate any remedies available to young detainees in case of a breach 

or violation of the standards addressed under 6. a) – c), including their 

respective legal basis. 

In the field of juvenile detention, section 92 (1) sentence 1 of the Youth Courts Act 

provides for the possibility of filing an application for a court ruling on a measure of the 

correctional authority, to which, according to section 92 (1) sentence 2, sections 109 

and 111 to 120 (1) of the Federal Prison Act (Strafvollzugsgesetz) shall apply mutatis 

mutandis. 

e) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national as 

well as in English language). These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference a list of links can be found 

via the OPCAT Database. 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von 

Folter) (2019), Annual Report 2018, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von 

Folter) (2020), Annual Report 2019, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf. 

 
104 Nationale Stelle zur Verhütung von Folter (2016), Jahresbericht 2015, Wiesbaden, pp. 28-30. Available at: 
www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 
Jahresbericht_2015_Nationale_Stelle.pdf. 

https://www.apt.ch/en/knowledge-hub/opcat
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Jahresbericht_2015_Nationale_Stelle.pdf
http://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Jahresbericht_2015_Nationale_Stelle.pdf
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Both reports do not address measures in place to protect young persons in criminal 

detention. 

 

7. Special measures in place to protect detainees from violence 

 

a) Are any special measures in place to protect detainees against violence from 

guards/prison staff, including sexual violence? (E.g.: Are there emergency call 

buttons? Do guards receive special training? Do detainees have access to a 

complaints mechanism?)  

Provisions on the qualification of staff differ. In North Rhine Westphalia, for instance, 

section 96 (2) of the Prison Act (Strafvollzugsgesetz Nordrhein-Westfalen) explicitly 

mentions that each prison shall have the necessary number of appropriate and qualified 

staff. Moreover, the law provides for in-service training, counselling and supervision 

opportunities. The Bavarian Prison Act (Bayerisches Strafvollzugsgesetz) only stipulates 

that each prison shall have the necessary number of staff (article 176). 

Prisoners have access to complaints mechanisms (see chapter 1f) and the National 

Agency for the Prevention of Torture might visit all prisons in Germany in line with 

OPCAT.  

b) Are any special measures in place to protect detainees against violence from 

other detainees, including sexual violence? (E.g.: Are detainees supervised by 

prison staff? Are there emergency call buttons? Do guards receive training in de-

escalation? Do detainees have access to a complaints mechanism?) 

In 2006, the Federal Constitutional Court decided that legal provisions must exist which 

protect prisoners against violent assaults.105 The Model State Prison Act stipulates that 

“harmful consequences of detention is to be counteracted” (Section 3 IV), which is also 

meant to protect prisoners from health risk, and it provides for a “nonviolent climate” 

in prisons through “security and order” (Section 72 I). No differences exist between 

closed and open detention regimes in this regard. 

Some states explicitly mention in their prison acts that prisoners are to be protected 

against violence, and other federal states’ prison acts have copied the provision on a 

“nonviolent climate” from the model act. Section 6 (2) of the Prison Act of North Rhine 

Westphalia, for instance, explicitly stipulates that the security of prisoners protected by 

means of architecture and technology, organisational rules and structures for social life 

and the promotion of prisoners’ treatment. According to section 6 (5) the security 

measures shall promote a climate of “nonviolent climate” and protect prisoners from 

assaults of other inmates. Moreover, the ability of prisoners to solve conflicts by non-

violent means shall be developed and strengthened. 

In all states, a key instrument to enforce order and protect prisoners from violent 

prisoners are the so-called special security measures (besondere 

Sicherungsmaßnamen), among others, solitary confinement (see above). Another 

instrument to deescalate violent conflicts and maintain the prison order is the relocation 

of prisoners, which is provided for in all federal states’ prison acts. 

However, more detailed regulation or guidance does not seem to exist. From Baden-

Württemberg it was reported that some prisons have special “protection departments” 

(Schutzabteilungen) for the accommodation of vulnerable or threatened prisoners. It 

was also reported that prisoners at risk can also be relocated to another prison for their 

 
105 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2006), 2 BvR 1673/04, 31 May 2006, 
para. 57. 
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own protection.106 Rhineland-Palatine reported that staff is trained in conflict 

management and de-escalation techniques in order to detect and prevent risks of violent 

confrontations among prisoners. In case of violence among prisoners, the prison 

management should call for an investigation under supervision of the public prosecution 

authority and consider sanctions in each case on an individual basis.107 

The National Agency for the Prevention of Torture has not yet issued standards or 

recommendations on the protection against violence in general or of vulnerable groups 

in particular. 

c) Are there any special measures in place to protect LGBTI detainees, who are 

particularly vulnerable to violence/sexual violence?  

Apart from the abovementioned measures, no specific measures aimed at protecting 

LGBTI detainees are provided for by the legal standards. 

d) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

e) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 7. a) – d), including their respective 

legal basis. 

See chapter 1f. 

f) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national as 

well as in English language) These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference a list of links can be found 

via the OPCAT Database. 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von 

Folter) (2019), Annual Report 2018, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) 

(2020), Annual Report 2019, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf 

Both reports do not address special measures in place to protect detainees from 

violence. 

 

 
106 Email from the head of the unit on criminal detention at the Ministry of Justice and for Europe Baden-
Württemberg, 30 May 2018. 
107 Email from Ministry of Justice of the State of Rhineland-Palatine, 12 June 2018. 

https://www.apt.ch/en/knowledge-hub/opcat
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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8. Women in detention 

 

a) Are there any national standards for conditions of detention of women in 

general? If so, what do they require? 

The special rules relating to the execution of sentences for women essentially focus on 

specific aspects of health care for pregnant women and for women after the birth of a 

child. Only the prison laws of Bavaria, Lower Saxony, North Rhine-Westphalia and 

Schleswig-Holstein still contain a separate section entitled "Special provisions for 

Women Prisoners".108 

In the Model Prison Act (section 3 (6)), the principles of design of the penal system 

include the requirement for the institutions to take into account the different needs of 

the prisoners resulting from gender, age and origin. This provision was adopted by 

(Brandenburg, Bremen, Hesse, Mecklenburg-Western Pomerania, Rhineland-Palatinate, 

Saarland, Saxony, Saxony-Anhalt and Thuringia.109 

Beyond the separation of male and female prisoners (section 10 of the Model Prison 

Act), consideration is given in some federal states for instance to the rights of pregnant 

women and nursing mothers in connection with the obligation to work (Berlin, Hesse, 

Saxony-Anhalt and Thuringia) and with regard to the need for medical advice in 

disciplinary measures (Brandenburg, Berlin, Bremen, Mecklenburg-Western Pomerania, 

Rhineland-Palatinate, Saarland, Saxony and Thuringia) as well as to food (Berlin).110 

b) Are there any national standards for holding and accommodating male and 

female detainees separate from each other? If so, what do they require? 

The prison laws of all federal states provide for the separation of female and male 

prisoners.111 

Section 140 (2) of the Federal Prison Act (Strafvollzugsgesetz) stipulates: 

“Frauen sind getrennt von Männern in besonderen Frauenanstalten unterzubringen. Aus 

besonderen Gründen können für Frauen getrennte Abteilungen in Anstalten für Männer 

vorgesehen werden.“ 

“Women shall be accommodated separately from men in special penal institutions for 

women. For special reasons, separate units for women may be provided in institutions 

for men.” 

Brandenburg, Rhineland-Palatinate, Saxony-Anhalt and Thuringia have adopted the 

principle of priority of special institutions for women in relation to separate units in 

institutions for men laid down in the Federal Prion Act,112 while the federal states of 

Baden-Wuerttemberg, Bavaria and North Rhine-Westphalia do not apply such 

prioritization in their legislative texts113.  

 
108 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1423. 
109 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1421. 
110 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1421. 
111 Dee, C. (2020): ‘B. Trennung des Vollzuges’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1308. 
112 Section 17 (1) of the Brandenburg Prison Act (Brandenburgisches Justizvollzugsgesetz), section 17 (1) of the 
Rhineland-Palatinate Prison Act (Landesjustizvollzugsgesetz), section 17 (1) of the First Book of the Saxony-
Anhalt Prison Act (Erstes Buch Justizvollzugsgesetzbuch Sachsen-Anhalt) and section 17 (1) Thuringia Prison Act 
(Thüringer Justizvollzugsgesetzbuch). 
113 Section 4 (1) of the First Book of the Baden-Württemberg Prison Act (Erstes Buch Justizvollzugsgesetzbuch); 
Art. 166 (2) of the Bavaria Prison Act (Bayerisches Strafvollzugsgesetz); section 85 (1) of the North Rhine-
Westphalia Prison Act (Strafvollzugsgesetz Nordrhein-Westfalen). 
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Bremen, Hesse, Mecklenburg-Western Pomerania, Lower Saxony, Saarland, Saxony and 

Schleswig-Holstein do not explicitly refer to these different types of accommodation for 

women at all.114 Berlin only refers to accommodation in special penal institutions for 

women.115 

Independent facilities for women currently exist in Berlin, Chemnitz, Frankfurt am Main 

III, Schwäbisch Gmünd, Vechta and Willich II. In contrast, most penal institutions that 

house women are affiliated with institutions for men or are merely dependent 

departments of men's institutions. The exemption provision of the second sentence of 

section 140 (2) of the Federal Prison Act (Strafvollzugsgesetz) and its state equivalents 

is the rule in practice.116 Mixed-sex correctional facilities are not currently practiced in 

Germany.117 

Deviations from the principle of separation are made by section 140 (3) of the Federal 

Prison Act (Strafvollzugsgesetz), which stipulates:  

“Von der getrennten Unterbringung nach den Absätzen 1 und 2 darf abgewichen werden, 

um dem Gefangenen die Teilnahme an Behandlungsmaßnahmen in einer anderen 

Anstalt oder in einer anderen Abteilung zu ermöglichen.“ 

“Separate accommodation in accordance with subsections (1) and (2) may be departed 

from in order to make it possible for a prisoner to participate in measures of treatment 

in some other institution or in another unit.” 

As in section 140 (3) of the Federal Prison Act (Strafvollzugsgesetz), the federal laws of 

Baden-Württemberg, Bavaria, Brandenburg, Hamburg, Mecklenburg-Western 

Pomerania, Lower Saxony, Rhineland-Palatinate, Saarland and Saxony permit 

exceptions to the principle of separation for the purpose of participating in (treatment) 

measures in another institution or another unit. In addition to the exceptions for reasons 

of treatment, some federal states have also permitted deviation from the principle of 

separation for urgent organizational reasons (Lower Saxony and Hesse). Further 

exceptions may be made with the consent of the detainee (Baden-Württemberg and 

Hesse) and in cases of need for assistance or physical danger (Hesse).118 

c) Are there any national standards for special hygiene conditions and/or hygiene 

products for female detainees? If so, what do they require? 

According to section 22 (1) sentence 1 of the Federal Prison Act (Strafvollzugsgesetz) 

and section 53 (2) sentence 4 of the Model Prison Act, detainees may use the house 

money or pocket money to buy food, luxuries and personal hygiene products. Section 

22 (1) sentence 1 of the Federal Prison further stipulates, that these products may be 

selected from among an assortment offered through the mediation of the institution. 

The federal states of Bavaria and North Rhine-Westphalia, for example, have adopted 

almost the exact wording of section 22 (1) sentence 1 of the Federal Prison Act 

 
114 Section 10 sentence 1 of the Bremen Prison Act (Bremisches Strafvollzugsgesetz); section 70 (2) sentence 1 
of the Hesse Prison Act (Hessisches Strafvollzugsgesetz); section 10 (1) of the Mecklenburg-Western Pomerania 
Prison Act (Strafvollzugsgesetz Mecklenburg-Vorpommern); section 171 (1) sentence 1 of the Lower Saxony 
Prison Act (Niedersächsisches Justizvollzugsgesetz); section 10 sentence 1 of the Saarland Prison Act 
(Saarländisches Strafvollzugsgesetz); section 10 sentence 1 of the Saxony Prison Act (Sächsisches 
Strafvollzugsgesetz); section 10 (1) of the Schleswig-Holstein Prison Act (Landesstrafvollzugsgesetz Schleswig-
Holstein). 
115 Section 11 sentence 1 of the Berlin Prison Act (Berliner Strafvollzugsgesetz): 
“Weibliche Gefangene werden von männlichen Gefangenen getrennt in einer gesonderten Anstalt untergebracht“. 
116 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1416. 
117 Dee, C. (2020): ‘B. Trennung des Vollzuges’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1308. 
118 Dee, C. (2020): ‘B. Trennung des Vollzuges’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 1310. 



37 

 

(Strafvollzugsgesetz) in their prison laws.119 The provisions contained in their pre-trial 

detention laws refer to food, luxuries and other items of personal need that may be 

purchased to a reasonable extent.120 

 

The Dresden Higher Regional Court ruled that it follows from the state's duty of care 

towards the detainee that the detainee who does not have the means necessary to 

purchase the articles for personal hygiene has a right to the provision of the 

corresponding articles free of charge in accordance with his or her needs.121 The 

Zweibrücken Higher Regional Court, on the other hand, denied such a claim with 

reference to the provisions of section 56 (2) of the Federal Prison Act 

(Strafvollzugsgesetz), according to which the detainee must support the necessary 

hygiene measures, and to section 3 (1), according to which life in prison is to be brought 

as close as possible to general living conditions.122 

The Federal Constitutional Court has clarified that an interpretation of the Federal Prison 

Act (Strafvollzugsgesetz) to the effect that prisoners should in principle be provided with 

the necessary articles for personal hygiene free of charge by the prison is not required 

by constitutional law.123 

d) Are there any national standards for special healthcare for female detainees 

that respond to their specific needs, including i.e. pregnancy and post-natal 

treatment, and treatment/support of mother and child? If so, what do they 

require? 

Medical care for imprisoned pregnant women must be fundamentally equivalent to that 

for legally insured pregnant women in freedom.124  

Section 76 (2) and (3) of the Federal Prison Act (Strafvollzugsgesetz) stipulate:125 

“(2) Die Gefangene hat während der Schwangerschaft, bei und nach der Entbindung 

Anspruch auf ärztliche Betreuung und auf Hebammenhilfe in der Vollzugsanstalt. Zur 

ärztlichen Betreuung während der Schwangerschaft gehören insbesondere 

Untersuchungen zur Feststellung der Schwangerschaft sowie Vorsorgeuntersuchungen 

einschließlich der laborärztlichen Untersuchungen. 

(3) Zur Entbindung ist die Schwangere in ein Krankenhaus außerhalb des Vollzuges zu 

bringen. Ist dies aus besonderen Gründen nicht angezeigt, so ist die Entbindung in einer 

 
119 Art. 24 (1) sentence 1 of the Bavaria Prison Act (Bayerisches Strafvollzugsgesetz): 
“Die Gefangenen können sich vom Hausgeld (Art. 50) oder Taschengeld (Art. 54) aus einem von der Anstalt 
vermittelten Angebot Nahrungs- und Genussmittel sowie Mittel zur Körperpflege kaufen“;  
section 17 (1) sentence 1 of the North Rhine-Westphalia Prison Act (Strafvollzugsgesetz Nordrhein-Westfalen): 
“Gefangene dürfen von ihrem Hausgeld (§ 36) oder Taschengeld (§ 35) aus einem von der Anstalt vermittelten 
Angebot Nahrungs- und Genussmittel sowie Mittel zur Körperpflege einkaufen“. 
120 Art. 14 (3) sentence 1 of the Bavaria Pre-trial Detention Act (Bayerisches Untersuchungshaftvollzugsgesetz): 
“ Sie dürfen durch Vermittlung der Anstalt regelmäßig Nahrungs- und Genussmittel sowie andere Gegenstände 
des persönlichen Bedarfs in angemessenem Umfang kaufen“;  
section 11 (5) sentence 1 of the North Rhine-Westphalia Pre-trial Detention Act 
(Untersuchungshaftvollzugsgesetz Nordrhein-Westfalen): 

“ Untersuchungsgefangene dürfen in angemessenem Umfang aus einem von der Anstalt vermittelten Angebot 
Nahrungs- und Genussmittel sowie andere Gegenstände des persönlichen Bedarfs einkaufen“. 
121 Germany, Dresden Higher Regional Court (Oberlandesgericht Dresden) (2003), 2 Ws 381/02, 17 January 
2003. 
122 Germany, Zweibrücken Higher Regional Court (Oberlandesgericht Zweibrücken) (2004), 1 Ws 174/04, 19 May 
2004. 
123 Germany, Federal Constitutional Court (Bundesverfassungsgericht) (2008), 2 BVR 1268/07, 29 October 2008, 
para. 2. 
124 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1426. 
125 Germany, Act Concerning the Execution of Prison Sentences and Measures of Rehabilitation and Prevention 
Involving Deprivation of Liberty – Prison Act (Gesetz über den Vollzug der Freiheitsstrafe und der 
freiheitsentziehenden Maßregeln der Besserung und Sicherung – Strafvollzugsgesetz), 16 March1976. Available 
at: https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314. English version 
dated from 2013 available at: https://www.gesetze-im-internet.de/englisch_stvollzg/index.html. 

https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314
https://www.gesetze-im-internet.de/englisch_stvollzg/index.html
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Vollzugsanstalt mit Entbindungsabteilung vorzunehmen. Bei der Entbindung wird Hilfe 

durch eine Hebamme und, falls erforderlich, durch einen Arzt gewährt.“ 

“(2) During pregnancy and in the course of, and after, childbirth, the prisoner shall be 

entitled to medical care and midwifery in the penal institution. Medical care during 

pregnancy shall include in particular examinations to diagnose pregnancy and 

prophylactic examinations, including medical laboratory tests. 

(3) For childbirth the pregnant woman shall be taken to a hospital outside the institution. 

Where this is not advisable for special reasons, childbirth shall take place in a penal 

institution with a maternity ward. Upon childbirth assistance by a midwife and, where 

necessary, by a medical officer shall be given.” 

The Model State Prison Act does not contain specific provisions on pregnancy and 

maternity health benefits. According to the explanatory memorandum, such benefits are 

without further ado already part of the general medical benefits provided for in section 

62. Baden-Württemberg, on the other hand, has specified medical care during 

pregnancy beyond what is outlined in the Federal Prison Act (Strafvollzugsgesetz).126  

Whereas only Baden-Württemberg and Bavaria have retained the original version of 

section 76 (3) of the Federal Prison Act (Strafvollzugsgesetz), Hamburg additionally 

refers in its state law to a possibility of delivery in the central hospital of the Hamburg 

pre-trial detention facility.  In Lower Saxony, by contrast, no exception is made for 

delivery within the prison facility.127 

e) Are there any national standards on pregnant detainees in terms of special 

prison cells for pregnant detainees and/or special facilities for female detainees 

with babies or young children? If so, what do they require? 

In all federal states except Schleswig-Holstein, it is provided in principle that young 

children may be admitted together with their mothers to a mother-child unit, if this is in 

the interests of the child's welfare. The regulations of the federal states are essentially 

based on section 80 of the Federal Prison Act (Strafvollzugsgesetz), which stipulates:128 

“(1) Ist das Kind einer Gefangenen noch nicht schulpflichtig, so kann es mit Zustimmung 

des Inhabers des Aufenthaltsbestimmungsrechts in der Vollzugsanstalt untergebracht 

werden, in der sich seine Mutter befindet, wenn dies seinem Wohl entspricht. Vor der 

Unterbringung ist das Jugendamt zu hören. 

(2) Die Unterbringung erfolgt auf Kosten des für das Kind Unterhaltspflichtigen. Von der 

Geltendmachung des Kostenersatzanspruchs kann abgesehen werden, wenn hierdurch 

die gemeinsame Unterbringung von Mutter und Kind gefährdet würde.“ 

“(1) Where a woman prisoner's child is not yet subject to compulsory school attendance 

s/he may, with the consent of the person entitled to determine the child's place of 

residence, be accommodated in the penal institution where his/her mother is, provided 

this would be for his/her welfare. Prior to such accommodation the Youth Welfare Office 

shall be consulted.” 

 
126 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1430; section 37 (2) of the Third Book 
of the Baden-Württemberg Prison Act (Drittes Buch Justizvollzugsgesetzbuch) : 
“(2) Die Gefangene hat während der Schwangerschaft sowie bei und nach der Entbindung Anspruch auf ärztliche 
Betreuung einschließlich der Untersuchungen zur Feststellung der Schwangerschaft und zur 
Schwangerenvorsorge sowie auf Hebammenhilfe. Die ärztliche Betreuung umfasst die Beratung der Schwangeren 
zur Bedeutung der Mundgesundheit für Mutter und Kind einschließlich des Zusammenhangs zwischen Ernährung 
und Krankheitsrisiko sowie die Einschätzung oder Bestimmung des Übertragungsrisikos von Karies“. 
127 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1428. 
128 Morgenstern, C. (2020): ‘A. Vorbemerkung: Die besondere Situation inhaftierter Frauen’ in: Schwind, H-D. et 
al. (eds.), Strafvollzugsgesetze – Bund und Länder, Berlin and Boston, p. 1432. 
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(2) Accommodation shall be given at the expense of the person liable to pay for the 

child's maintenance. Assertion of the claim to the refund of costs may be disregarded 

where the joint accommodation of mother and child would thereby be jeopardised.” 

Section 142 of the Federal Prison Act (Strafvollzugsgesetz) mentions in this regard that 

penal institutions for women shall provide facilities, in which mothers can be 

accommodated with their children. 

f) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

Standards for criminal detention and pre-trial detention are often similar but might differ 

in detail. 

g) Please indicate any remedies available to female detainees in case of a breach 

or violation of the standards addressed under 8. a) – f), including their 

respective legal basis. 

See chapter 1f. 

h) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021, if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national 

as well as in English language) These reports can be found on the web-page of 

the National Preventive Mechanism. For ease of reference a list of links can be 

found via the OPCAT Database. 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von 

Folter) (2019), Annual Report 2018, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) 

(2020), Annual Report 2019, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf. 

Both reports do not address issues of women in detention. 

 

9. Nutrition 

 

a) Are there any national standards with regard to nutrition in detention in 

general? If so, what do they require? 

Section 21 of the Federal Prison Act (Strafvollzugsgesetz) stipulates:  

„Zusammensetzung und Nährwert der Anstaltsverpflegung werden ärztlich überwacht. 

Auf ärztliche Anordnung wird besondere Verpflegung gewährt. Dem Gefangenen ist zu 

ermöglichen, Speisevorschriften seiner Religionsgemeinschaft zu befolgen.“  

“The composition and nutritional value of the food in the institution shall be monitored 

by medical officers. Upon a medical officer’s order, special food shall be provided. A 

https://www.apt.ch/en/knowledge-hub/opcat
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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prisoner’s compliance with the specific dietary rules of his or her religious community 

shall be facilitated.”  

The Federal state of Bavaria has adopted the wording of the Federal Prison Act 

(Strafvollzugsgesetz) with minor deviations.129 

There are legal ordinances issued by the federal states that specify the type and quantity 

of food used in the preparation of meals.130 One of them is the Ordinance on Meals for 

Prisons in Bavaria (Verpflegungsordnung für die Justizvollzugsanstalten in Bayern, 

VerpflO) of 15 November 2007.131 

b) Are there any national standards with regard to frequency and regularity of 

provision of meals (warm and cold)? If so, what do they require? 

According to section 4.1 of the Ordinance on Meals for Prisons in Bavaria 

(Verpflegungsordnung für die Justizvollzugsanstalten in Bayern, VerpflO), the normal 

daily meals for healthy prisoners (normal diet) and the special diets generally consist of 

three meals. 

c) Are there any national standards with regard to healthy food, special diets or 

dietary restrictions? If so, what needs to be provided to detainees? 

Section 21 of the Federal Prison Act (Strafvollzugsgesetz) stipulates:132  

„Zusammensetzung und Nährwert der Anstaltsverpflegung werden ärztlich überwacht. 

Auf ärztliche Anordnung wird besondere Verpflegung gewährt. Dem Gefangenen ist zu 

ermöglichen, Speisevorschriften seiner Religionsgemeinschaft zu befolgen.“  

“The composition and nutritional value of the food in the institution shall be monitored 

by medical officers. Upon a medical officer’s order, special food shall be provided. A 

prisoner’s compliance with the specific dietary rules of his or her religious community 

shall be facilitated.”  

The following federal states go beyond the wording of section 21 of the Federal Prison 

Act (Strafvollzugsgesetz) in their state laws and even expressly stipulate that the food 

in the institution must meet the requirements of healthy nutrition: Berlin, Brandenburg, 

Bremen, Hesse, Mecklenburg-Western Pomerania, Lower Saxony, Rhineland-Palatinate, 

Saarland, Saxony, Saxony-Anhalt, Schleswig-Holstein, Thuringia.133 

 
129 Art. 23 of the Bavaria Prison Act (Bayerisches Strafvollzugsgesetz): 
“Zusammensetzung und Nährwert der Anstaltsverpflegung werden ärztlich überwacht. Auf ärztliche Anordnung 
wird besondere Verpflegung gewährt. Den Gefangenen ist zu ermöglichen, Speisevorschriften ihrer 
Religionsgemeinschaft zu befolgen.“ 
130 Nestler, N. (2020): ‘B. Anstaltsverpflegung’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 

Länder, Berlin and Boston, p. 528. 
131 Ordinance on Meals for Prisons in Bavaria (Verpflegungsordnung für die Justizvollzugsanstalten in Bayern, 
VerpflO), 15 November 2007.   
132 Germany, Act Concerning the Execution of Prison Sentences and Measures of Rehabilitation and Prevention 
Involving Deprivation of Liberty – Prison Act (Gesetz über den Vollzug der Freiheitsstrafe und der 
freiheitsentziehenden Maßregeln der Besserung und Sicherung – Strafvollzugsgesetz), 16 March1976. Available 
at: https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314. English version 
dated from 2013 available at: https://www.gesetze-im-internet.de/englisch_stvollzg/index.html. 
133 Section 58 sentence 1 of the Berlin Prison Act (Berliner Strafvollzugsgesetz): 
“Zusammensetzung und Nährwert der Anstaltsverpflegung haben den Anforderungen an eine gesunde Ernährung 
zu entsprechen“; 
with minor textual deviations: section 63 (1) sentence 1 of the Brandenburg Prison Act (Brandenburgisches 
Justizvollzugsgesetz), section 53 (1) sentence 1 of the Bremen Prison Act (Bremisches Strafvollzugsgesetz), 
section 22 (1) sentence 2 of the Hesse Prison Act (Hessisches Strafvollzugsgesetz), section 53 (1) sentence 1 of 
the Mecklenburg-Western Pomerania Prison Act (Strafvollzugsgesetz Mecklenburg-Vorpommern), section 62 (1) 
sentence 1 of the Rhineland-Palatinate Prison Act (Landesjustizvollzugsgesetz), section 53 (1) sentence 1 of the 
Saarland Prison Act (Saarländisches Strafvollzugsgesetz), section 53 (1) sentence 1 of the Saxony Prison Act 
(Sächsisches Strafvollzugsgesetz), section 61 (1) sentence 1 of the First Book of Saxony-Anhalt Prison Act (Erstes 
Buch Justizvollzugsgesetzbuch Sachsen-Anhalt), section 70 (1) sentence 1 of the Schleswig-Holstein Prison Act 

 

https://www.gesetze-bayern.de/Content/Document/BayVwV153951/true
https://www.gesetze-im-internet.de/stvollzg/index.html#BJNR005810976BJNE003600314
https://www.gesetze-im-internet.de/englisch_stvollzg/index.html
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Bavaria, Berlin, Brandenburg, Bremen, Hesse, Mecklenburg-Western Pomerania, Lower 

Saxony, North Rhine-Westphalia, Rhineland-Palatinate, Saarland, Saxony, Saxony-

Anhalt, Schleswig-Holstein and Thuringia also mandate in their state laws that special 

food shall be provided upon orders from a medical officer like it is laid down in the 

Federal Prison Act (Strafvollzugsgesetz).134 

All of the 16 federal states mandate in their state laws that the possibility is to be 

provided for a prisoner to obey religious instructions with regard to the consumption of 

food.135 

The prison laws of Berlin,136 Brandenburg137 and North Rhine-Westphalia explicitly 

address a meatless/vegetarian diet in their state laws138. 

d) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

Standards for criminal detention and pre-trial detention are often similar but might 

differ in detail. 

e) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 9. a) – d), including their respective 

legal basis. 

See chapter 1f. 

f) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021, if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspect (please provide the exact quotation in both, the national 

as well as in English language) These reports can be found on the webpage of 

 
(Landesstrafvollzugsgesetz Schleswig-Holstein) and section 63 (1) sentence 1 of the Thuringia Prison Act 
(Thüringer Justizvollzugsgesetzbuch); section 23 sentence 1 of the Lower Saxony Prison Act (Niedersächsisches 
Justizvollzugsgesetz): 
“Gefangene sind gesund zu ernähren”. 
134 Art. 23 sentence 2 of the Bavaria Prison Act (Bayerisches Strafvollzugsgesetz); section 58 sentence 2 of the 
Berlin Prison Act (Berliner Strafvollzugsgesetz); section 63 (1) sentence 2 of the Brandenburg Prison Act 
(Brandenburgisches Justizvollzugsgesetz); section 53 (1) sentence 2 of the Bremen Prison Act (Bremisches 
Strafvollzugsgesetz); section 22 (1) sentence 3 of the Hesse Prison Act (Hessisches Strafvollzugsgesetz), section 
53 (1) sentence 2 of the Mecklenburg-Western Pomerania Prison Act (Strafvollzugsgesetz Mecklenburg-
Vorpommern); section 23 sentence 2 of the Lower Saxony Prison Act (Niedersächsisches Justizvollzugsgesetz); 
section 16 (1) sentence 3 of the North Rhine-Westphalia Prison Act (Strafvollzugsgesetz Nordrhein-Westfalen); 
section 62 (1) sentence 2 of the Rhineland-Palatinate Prison Act (Landesjustizvollzugsgesetz); section 53 (1) 
sentence 2 of the Saarland Prison Act (Saarländisches Strafvollzugsgesetz); section 53 (1) sentence 2 of the 
Saxony Prison Act (Sächsisches Strafvollzugsgesetz); section 61 (2) sentence 1 of the First Book of Saxony-

Anhalt Prison Act (Erstes Buch Justizvollzugsgesetzbuch Sachsen-Anhalt), section 70 (1) sentence 2 of the 
Schleswig-Holstein Prison Act (Landesstrafvollzugsgesetz Schleswig-Holstein) and section 63 (1) sentence 2 of 
the Thuringia Prison Act (Thüringer Justizvollzugsgesetzbuch). 
135 Nestler, N. (2020): ‘B. Anstaltsverpflegung’ in: Schwind, H-D. et al. (eds.), Strafvollzugsgesetze – Bund und 
Länder, Berlin and Boston, p. 530. 
136 Section 58 sentence 3 of the Berlin Prison Act (Berliner Strafvollzugsgesetz): 
“Den Gefangenen ist zu ermöglichen, Speisevorschriften ihrer Religionsgemeinschaft zu befolgen sowie sich 
fleischlos zu ernähren“. 
137 Section 63 (1) sentence 1 of the Brandenburg Prison Act (Brandenburgisches Justizvollzugsgesetz): 
“Den Gefangenen ist zu ermöglichen, Speisevorschriften ihrer Religionsgemeinschaft zu befolgen oder sich 
fleischlos zu ernähren“. 
138 Section 16 (1) sentence 4 of the North Rhine-Westphalia Prison Act (Strafvollzugsgesetz Nordrhein-
Westfalen): 
“Gefangenen ist zu ermöglichen, Speisevorschriften ihrer Religionsgemeinschaften zu befolgen oder sich 
vegetarisch zu ernähren“. 
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the National Preventive Mechanism. For ease of reference a list of links can be 

found via the OPCAT Database. 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von 

Folter) (2019), Annual Report 2018, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-

0309_EN_Annual_Report_2018_Final.pdf.   

 

National Agency for the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) 

(2020), Annual Report 2019, Wiesbaden, available at: https://www.nationale-

stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/ 

Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf. 

Matters of nutrition are not addressed in the two annual reports. 

 

 

  

https://www.apt.ch/en/knowledge-hub/opcat
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/19-0309_EN_Annual_Report_2018_Final.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
https://www.nationale-stelle.de/fileadmin/dateiablage/Dokumente/Berichte/Jahresberichte/Annual_Report_2019_-_National_Agency_for_the_Prevention_of_Torture.pdf
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Part II: National jurisprudence 
 

 

Germany, Federal Constitutional Court (Bundesverfassungsgericht),  

2 BvR 566/15, 22 March 2016 

 

Thematic area Cell space (1a) 

Decision date 22 March 2016 

Reference details  

 

Federal Constitutional Court (Bundesverfassungsgericht) 

2 BvR 566/15 

ECLI:DE:BVerfG:2016:rk20160322.2bvr056615 

Key facts of the case 

 

The complainant is serving a life sentence in Butzbach 

Prison. In March/April 2014, he was transferred for a few 

weeks to a so-called "tube cell", the floor area of which 

was 4.49 sqm according to his submission and around 

6 sqm according to the submission of the prison 

authority. He applied to the Regional Court for a court 

ruling that the placement in the cell had been unlawful 

and had violated his human dignity. The claim was 

rejected and the complainant’s appeal to the Higher 

Regional Court was unsuccessful. 

Main 

reasoning/argumentation 

 

The Federal Constitutional Court found that, since the 

Regional Court had based its decision on the information 

provided by the prison without conducting its own 

examination of the cell space, it had only inadequately 

clarified the facts of the case. The Federal Constitutional 

Court stated that the view that even the cell size of only 

4.49 sqm was not objectionable did not take into account 

the fact that the Regional Court had not made any 

findings beyond the size and furnishings of the cell and 

the duration of the placement that could be included in 

an overall assessment. 

Key issues (concepts, 

interpretations) clarified 

by the case  

The question of whether the cell conditions of a prisoner 

violate human dignity under Article 1 (1) of the Basic 

Law (Grundgesetz) is determined by an overall view of 

the factual circumstances of the individual case and thus 

primarily by an examination of factors such as the floor 

space per prisoner, the separation and ventilation of the 

sanitary facilities, the daily confinement times and the 

duration of the accommodation, as well as other 

individual circumstances. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Federal Constitutional Court held that the decisions 

of the Regional Court and the Higher Regional Court 

violated the complainant's guarantee of legal protection 

under Article 19 (4) in conjunction with his human 

dignity under Article 1 (1) of the Basic Law. Therefore, 

the decisions were revoked and the case was referred 

back to the Regional Court for a new decision. 

Key quotation in original 

language and translated 

“Ob die Art und Weise der Unterbringung eines 

Strafgefangenen die Menschenwürde verletzt, ist von 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/03/rk20160322_2bvr056615.html


44 

 

into English  with 

reference details  

 

einer Gesamtschau der tatsächlichen, die Haftsituation 

bestimmenden Umstände abhängig (…).“ (Rn. 27) 

“Whether the way in which a prisoner is accommodated 

violates human dignity depends on an overall view of the 

actual circumstances determining the situation in 

detention (...).” (para. 27) 

 

Germany, Federal Constitutional Court (Bundesverfassungsgericht),  

1 BvR 1403/09, 7 November 2011 
 

Thematic area Cell space (1a) 

Decision date 7 November 2011 

Reference details  

 

Federal Constitutional Court 

(Bundesverfassungsgericht) 

1 BvR 1403/09 

ECLI:DE:BVerfG:2011:rk20111107.1bvr140309 

Key facts of the case 

 

The complainant applied for legal aid to bring an action 

for official liability. He claimed that he had suffered 

from inhumane accommodation during his pre-trial 

detention, as he was placed in different multi-person 

cells, each with floor space of only 4 sqm per detainee 

and a toilet separated only by an adjustable wooden 

wall. The Regional Court and the Higher Regional Court 

denied the complainant legal aid on the grounds that 

the threshold of severity above which compensation 

could be considered had not been exceeded and that he 

had not made any formal request for a transfer. 

Main 

reasoning/argumentation 

 

The Federal Constitutional Court pointed out that the 

detention rooms in question fell short of the minimum 

cell size per detainee set by the relevant case-law and 

did not comply with the required spatial separation of 

the toilet and separate ventilation. The Court held that 

the legal question of the violation of human dignity and 

the general right of personality, thus, could not be 

brought forward into the legal aid proceedings and 

answered in a manner that deviated from the existing 

case law to the detriment of the financially 

disadvantaged complainant. 

Key issues (concepts, 

interpretations) clarified 

by the case  

The fundamental right to human dignity does not call 

for a distinction between criminal detention and pre-

trial detention regarding the minimum cell size per 

detainee as well as the requirement of physical 

separation of the toilets from the rest of the cell and 

their separate ventilation. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Federal Constitutional Court found that the 

decisions of the Regional Court and the Higher regional 

Court violated the complainant's right to equal 

protection of the law based on Article 3 (1) in 

conjunction with Article 20 (3) of the Basic Law. The 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2011/11/rk20111107_1bvr140309.html
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decisions were, therefore, revoked and the case was 

referred back to the Regional Court for a new decision. 

Key quotation in original 

language and translated 

into English  with 

reference details  

 

„Denn die (…) räumlichen Haftbedingungen erfüllen die 

oben genannten Kriterien für eine 

Menschenwürdeverletzung, da in den vom 

Beschwerdeführer bewohnten Hafträumen die 

üblicherweise veranschlagten Mindestflächen pro 

Gefangenen unterschritten wurden und die jeweils in 

die Zelle integrierte Toilette nicht räumlich abgetrennt 

und belüftet war. (…) Das Grundrecht der 

Menschenwürde gebietet insofern auch keine 

Unterscheidung zwischen Strafhaft und 

Untersuchungshaft.“ (Rn. 41) 

"For the (...) spatial conditions of detention meet the 

above-mentioned criteria for a violation of human 

dignity, since in the detention rooms occupied by the 

complainant the usually assessed minimum spaces per 

detainee were not reached and the toilet integrated into 

the cell in each case was not spatially separated and 

ventilated. (...) In this respect, the fundamental right 

to human dignity also does not call for any distinction 

between criminal detention and pre-trial detention." 

(para. 41) 

 

Germany, Federal Constitutional Court (Bundesverfassungsgericht),  

2 BvR 1111/13, 18 March 2015 

 

Thematic area Video-surveillance of cells (1c) 

Decision date 18 March 2015 

Reference details  

 

Federal Constitutional Court (Bundesverfassungsgericht) 

2 BvR 1111/13 
ECLI:DE:BVerfG:2015:rk20150318.2bvr111113 

Key facts of the case 

 

The incident underlying the constitutional complaint 

occurred in September 2010. After a planned dental 

treatment had not been carried out, the complainant 

began banging and kicking the door of his prison cell. He 

was then taken to a specially secured detention room, 

where he was forcibly stripped of all his clothes and 

placed under permanent camera surveillance for an entire 

day. Only on the next day he was given a pair of pants 

and a blanket made of tear-resistant material. His legal 

action against this treatment before the Regional Court 

and the Higher Regional Court was unsuccessful. 

Main 

reasoning/argumentation 

 

The Federal Constitutional Court argued that the 

decisions revealed a fundamentally wrong understanding 

of the meaning of the general right of personality. 

Contrary to the prison's statements referring to the 

complainant's self-endangerment by drumming on the 

cell door, the necessity of complete undressing was not 

apparent to the Federal Constitutional Court. The court 

also pointed out that the principle of proportionality 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2015/03/rk20150318_2bvr111113.html
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required that the prisoner be provided immediately with 

replacement clothing made of tear-resistant material in 

order to maintain a minimum degree of privacy. 

Key issues (concepts, 

interpretations) clarified 

by the case  

The placement of a completely undressed detainee in a 

specially secured detention room with permanent video 

surveillance violates the general right of personality of 

the person concerned, which is protected by Article 2 (1) 

in conjunction with Article 1 (1) of the Basic Law 

(Grundgesetz). 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The challenged decisions of the Regional Court and the 

Higher Regional Court were therefore revoked and the 

case was referred back to the Regional Court for a new 

decision. 

Key quotation in original 

language and translated 

into English  with 

reference details  

 

“Die als besondere Sicherungsmaßnahme in § 88 Abs. 1, 

Abs. 3 in Verbindung mit Abs. 2 Nr. 5 StVollzG 

vorgesehene Unterbringung in einem besonders 

gesicherten Haftraum mit permanenter 

Videoüberwachung stellt schon für sich genommen einen 

erheblichen Eingriff in grundrechtlich geschützte 

Rechtspositionen dar (…). Die Erheblichkeit des Eingriffs 

und der verfassungsrechtlich gebotene Grundsatz der 

Verhältnismäßigkeit erfordern aber grundsätzlich, dem 

Gefangenen unmittelbar und gleichzeitig mit der 

Entkleidung Ersatzkleidung aus schnell reißendem 

Material zur Verfügung zu stellen, um ihm ein 

Mindestmaß an Intimsphäre zu bewahren und ihn nicht 

zum bloßen Objekt des Strafvollzuges zu degradieren 

(…).“ (Rn. 32) 

 

“The placement in a specially secured detention room 

with permanent video surveillance provided for as a 

special security measure in Section 88 (1), (3) in 

conjunction with (2) No. 5 of the Prison Act constitutes 

in itself a significant encroachment on legal positions 

protected by fundamental rights (...). However, the 

seriousness of the interference and the constitutionally 

required principle of proportionality require in principle 

that the prisoner be provided with replacement clothing 

made of fast-tearing material immediately and 

simultaneously with the undressing in order to preserve 

a minimum of privacy and not to degrade him to a mere 

object of the penal system (...).” (para. 32) 

 

Germany, Federal Constitutional Court (Bundesverfassungsgericht),  

2 BvR 939/07, 13 November 2007 

 

Thematic area Sanitary conditions (2a) 

Decision date 13 November 2007 

Reference details  

 

Federal Constitutional Court (Bundesverfassungsgericht) 

2 BvR 939/07 
ECLI:DE:BVerfG:2007:rk20071113.2bvr093907 

Key facts of the case 

 

During his pre-trial detention, the complainant was 

transferred to K. Prison, where he was accommodated in 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2007/11/rk20071113_2bvr093907.html
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different single cells, which were each equipped with a 

toilet that was not spatially separated and not separately 

ventilated. After the complainant had unsuccessfully 

complained to the prison about the conditions of his 

placement, which he claimed were inhumane, he 

asserted the illegality before the Higher Regional Court, 

which, however, rejected the application. 

Main 

reasoning/argumentation 

 

The Federal Constitutional Court found no violation of the 

complainant's fundamental rights by the challenged 

decision of the High Regional Court. It stated that, unlike 

in the case of forced confrontation with the physical 

intimate area of other detainees, the odor nuisance that 

might arise in a single cell when using a toilet without 

separate ventilation would not go beyond a short-term 

nuisance and could be adequately countered by 

ventilation through the cell window. 

Key issues (concepts, 

interpretations) clarified 

by the case  

Unlike cases where two or more prisoners are housed 

together and there is no adequate protection from sight, 

smell and noise due to the lack of sufficient physical 

separation of the toilet from the rest of the room, the 

lack of separation in a single cell does not violate the 

prisoner's right to respect for his human dignity. 

However, the prisoner's privacy may be compromised by 

prison staff entering the cell while the visually exposed 

toilet is in use. In this case, the prisoner is entitled to 

special consideration from the prison staff entering the 

cell. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Federal Constitutional Court did not accept the 

complainant's constitutional complaint for decision, as it 

did not attribute any general significance to it and did 

not consider its acceptance to be indicated in order to 

enforce the complainant’s fundamental rights or rights 

equivalent to fundamental rights. 

Key quotation in original 

language and translated 

into English  with 

reference details  

 

"Bei einer Zuweisung des Haftraums als Einzelhaftraum 

verletzt die fehlende Abtrennung der Toilette vom 

übrigen Raum nicht den Anspruch des Gefangenen auf 

Achtung seiner Menschenwürde (Art. 1 Abs. 1 GG).“ (Rn. 

19) 

 

"If the detention room is assigned as an individual 

detention room, the lack of separation of the toilet from 

the rest of the room does not violate the detainee's right 

to respect for his human dignity (Article 1 (1) of the Basic 

Law)." (para. 19) 

 

Germany, Federal Constitutional Court (Bundesverfassungsgericht),  

1 BvR 149/16, 8 December 2020 

 

Thematic area Time out of cell (3a) 

Decision date 8 December 2020 

Reference details  

 

Federal Constitutional Court (Bundesverfassungsgericht) 

1 BvR 149/16 
ECLI:DE:BVerfG:2020:rk20201208.1bvr014916 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2020/12/rk20201208_1bvr014916.html
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Key facts of the case 

 

The complainant intended to bring an action for official 

liability, claiming that he had been deprived of any 

privacy during pre-trial detention as he had been placed 

in double-occupancy cells measuring less than 7.8 m2. 

His application for legal aid was rejected by the Regional 

Court and the Higher Regional Court on the grounds that 

he had consented to the shared placement and had not 

requested a transfer to a free single cell. The 

complainant argued that even such a transfer would 

have led to inhumane conditions, as he would have been 

allowed to spend only one hour per day outside the cell. 

Main 

reasoning/argumentation 

 

The Federal Constitutional Court argued that, since the 

Regional Court and the Higher Regional Court had 

focused directly on the hypothetical alternative 

placement in a single cell, they were obliged to take into 

account that the daily 23-hour confinement in the single 

cell raised unresolved issues with regard to the 

guarantee of human dignity that would have had to be 

clarified in the main proceedings. The Federal 

Constitutional Court found that the courts' decisions 

violated the complainant's right to equal protection of 

the law by denying legal aid with regard to the intended 

action. 

Key issues (concepts, 

interpretations) clarified 

by the case  

The Federal Constitutional Court has noted a lack of 

clarifying leading decisions by the Federal Court of 

Justice, which provide both the persons concerned and 

the authorities involved with criteria that make the 

assessment of inhumane accommodation sufficiently 

predictable. In particular, it is still unclear whether or 

under what conditions even a cell size of less than 6 m2 

per detainee can satisfy the requirements of the human 

dignity guarantee and what requirements the protection 

of human dignity places on the granting of time outside 

the cell. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Federal Constitutional Court held that the challenged 

decisions violated the complainant's right to equal 

protection of the law based on Article 3 (1) in conjunction 

with Article 20 (3) of the Basic Law. The decisions were 

revoked and the case was referred back to the Regional 

Court for a new decision. 

Key quotation in original 

language and translated 

into English  with 

reference details  

 

“Das Bundesverfassungsgericht hat die Aufschlusszeiten 

bislang lediglich als möglichen kompensierenden Faktor 

zu räumlich beengten Haftverhältnissen in den Blick 

genommen und als nicht hinreichend geklärt angesehen, 

ab welcher Stundenzahl die Verkürzung der täglichen 

Einschlusszeit in der Zelle die räumlichen 

Haftbedingungen derart abmildert, dass nicht mehr von 

einer Menschenwürdeverletzung auszugehen ist (…).“ 

(Rn. 23) 

 

“The Federal Constitutional Court has so far only 

considered the lock-up times as a possible compensating 

factor for spatially cramped conditions of detention and 

has not considered it sufficiently clarified from which 

number of hours the reduction of the daily lock-up time 

in the cell mitigates the spatial conditions of detention to 
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such an extent that a violation of human dignity can no 

longer be assumed (...)." (para. 23) 

 

Germany, Federal Constitutional Court (Bundesverfassungsgericht),  

2 BvR 1673/04 and 2 BvR 2402/04, 31 May 2006 

 

Thematic area 
Special measures in place to protect young 

detainees (6a) 

Decision date 31 May 2006 

Reference details  

 

Federal Constitutional Court (Bundesverfassungsgericht) 
2 BvR 1673/04 
2 BvR 2402/04 
ECLI:DE:BVerfG:2006:rs20060531.2bvr167304 

Key facts of the case 

 

The decision of the Federal Constitutional Court is based 

on two constitutional complaints lodged in 2004 by the 

complainant, who was serving a juvenile sentence in a 

juvenile prison. The complainant objected to the general 

monitoring of his mail and to disciplinary measures 

imposed on him for his involvement in a physical dispute 

with a fellow inmate. He argued that the measures in 

each case involved interferences with his fundamental 

rights that went beyond the mere deprivation of liberty 

and, in the absence of a Juvenile Detention Act, had been 

carried out without the necessary statutory basis. 

Main 

reasoning/argumentation 

 

The Federal Constitutional Court stated that in the field 

of juvenile detention, measures interfering with 

fundamental rights have so far lacked the 

constitutionally required legal basis. However, the 

Federal Constitutional Court found that the measures in 

question had to be accepted for a limited transitional 

period until the necessary statutory regulation came into 

force, insofar as they were indispensable for the 

maintenance and constitutional implementation of an 

orderly juvenile prison system. 

Key issues (concepts, 

interpretations) clarified 

by the case  

The juvenile detention system requires legal foundations 

that are specifically tailored to the needs of the juvenile 

developmental phase. Juveniles are biologically, 

psychologically and socially in a stage of transition that 

is typically associated with tensions and adjustment 

difficulties. By intervening in this phase of life through 

the deprivation of liberty, the state assumes a special 

responsibility for the further development of the person 

concerned, which must be taken into account when 

designing the legal framework. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The constitutional complaints were unsuccessful. The 

Federal Constitutional Court rejected them as 

unfounded. 

Key quotation in original 

language and translated 

into English  with 

reference details  

 

“Die Ausgangsbedingungen und Folgen strafrechtlicher 

Zurechnung sind bei Jugendlichen in wesentlichen 

Hinsichten andere als bei Erwachsenen (…).“ (Rn. 50) 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2006/05/rs20060531_2bvr167304.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2006/05/rs20060531_2bvr167304.html
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"The initial conditions and consequences of criminal 

imputation are in essential respects different for 

juveniles than for adults (...)." (para. 50) 

“Ein der Achtung der Menschenwürde und dem 

Grundsatz der Verhältnismäßigkeit staatlichen Strafens 

verpflichteter Strafvollzug muss diesen Besonderheiten, 

die jedenfalls bei einem noch jugendhaften 

Entwicklungsstand größtenteils auch auf 

Heranwachsende zutreffen, Rechnung tragen.” (Rn. 56) 

"A penal system committed to respect for human dignity 

and the principle of proportionality of state punishment 

must take into account these special features, which, at 

least at a still juvenile stage of development, also apply 

for the most part to adolescents." (para. 56) 

 

 

 


