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Part |: National standards

COVID19 measures

There are no specific policy guidelines on the application of measures adopted to reduce
the risk of COVID 19 transmission in prison, nor any publicly available internal rules
published by the Ministry of Home Affairs and National Security. Regarding the general
management of contagious diseases in prison, regulation 32(3)(b) of the Prison
Regulations disposes that the Medical Officer has the duty to report to the Director in the
case any prisoner is found to have an infectious or contagious disease. Under the direction
of the Medical Officer, measures shall be implemented to treat the condition and to prevent
further transmission of the disease.!

1. Cells

The Prisons Regulations (Subsidiary Legislation 260.03, 1 October 1995), set out national
standards on prisoners’ accommodations in the section "Physical welfare and work”,
regulations 19 - 23. Furthermore, regulation 34 provides that these standards are
established by a Medical Officer, who shall make a report to the Director on the general
sanitation of the prison, including: “the sanitation, heating, lighting, and ventilation of the
cells; and the suitability and cleanliness of the prisoners’ clothing and bedding”.?

There are no public standards on measures adopted to reduce the risk of COVID 19
transmission in the cells.

a) Cell space: What is the national standard for cell space available to detainees in
m?2? Are the calculation requirements spelled out by the CJEU in its Dorobantu
ruling® observed?

The law requires a reasonable amount of space, lighting, and ventilation.*

No minimum cell size in m? is prescribed. However, information about the cell size is
available in the European Court of Human Rights judgement Abdilla v. Malta. In the final
decision, the Court maintained that it “has no reason to doubt the Government’s
statement that all cells at Corradino Correctional facility are above ground level and of
a size of 9 sq.m".> The information found in the judgement refers to single-occupancy
cells, while no recent data is available about the space in multi-occupancy cells.

b) Cell equipment, furniture and facilities: Are there any national standards for cell
equipment (heating, ventilation, cooling, etc.), furniture (bed, mattress, shelf,
wardrobe, seating, table, etc.) and/or facilities (lighting, incl. windows,
washbasin, toilet, shower etc.), including any measurements? If so, what do
they require?

Regulations 20 to 23 of the Prisons Regulations dispose general standards for cell
equipment, furniture, and facilities.

! Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 32(3), 1 October 1995.

2 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 34, 1 October 1995.

3 For the CEU’s calculation requirements please see: CJEU, C-128/18, Dorobantu [GC], Judgment of 15 October
2019, oper. part.

4 Malta, Prisons Regulations, Subsidiary Legislation 260.03, 1 October 1995.

5 European Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, para. 49.
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The cell windows should allow the possibility of reading and working by natural light in
normal conditions, and that it should be possible for fresh air to enter.®

Under Regulation 21, “every prisoner shall be provided with a separate bed and separate
bedding appropriate for warmth and health”. The beddings shall be changed regularly
and kept in order, in accordance with the orders of the Director.”

Adequate bathing and showering installations shall be provided to each prisoner in
accordance with Regulations 23. Furthermore, “each cell shall be provided with a wash
hand basin with running water and with a toilet”.8

There are no official records on the dimension of windows, as well as any specific
standard dimensions on furniture and facilities. For instance, in the cases Story and
Others v. Malta® and Ruiz Pena and Perez Oberght v. Malta'?, the Maltese government
reported different windows’ measures for different divisions of the main prison in Malta
(the Corradino Correctional Facility). It is thus not possible to identify national standards
for cell equipment.

c) Video-surveillance of cells: Are there any national standards for video-
surveillance of cells? If so, what do they require?

There are no specific national standards on video surveillance systems for prisons. The
Data Protection Regulations (Subsidiary Legislation 586.08) provide general information
on the processing of personal data by competent authorities for the purposes of the
prevention, investigation, detection or prosecution of criminal offences or the execution
of criminal penalties.

Regulation 8(3) on the lawfulness of processing data, provides that, in place of execution
of criminal penalties, competent authorities can use “technical surveillance or other
automated means”.'' Processing data by video-surveillance during the execution of
criminal penalties is thus allowed, when necessary, “for the performance of a task
carried out by a competent authority”, including when prisoners are in their cells. 12

No specific rules are governing the detainee’s right to privacy while being in their cells.
Therefore, the Director of the prison decides, according to its discretion and the
circumstances of the individual case, when video surveillance is necessary.

d) Hygienic conditions in cells: Are there any national standards with regard to
cleaning and/or cleanliness of cells? If so, what do they require?

Regulations 21, 22 and 23(6) identify the standards of hygienic conditions regarding the
cleanliness of the personal belongings and surfaces of the cells.

Regulation 21, states that the bedding provided for prisoners “shall be kept in good
order and changed often enough to ensure its cleanliness in accordance with the orders
of the Director”.'3 Regulation 22 states that “all clothing shall be clean and kept in neat
and proper condition and shall be changed and washed as often as necessary for the

6 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 20, 1 October 1995.

7 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 21, 1 October 1995

8 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 23, 1 October 1995

® European Court of Human Rights (ECtHR), Story and Others v. Malta, nos. 56854/13, 57005/13 and 57043/13,
29 October 2015, para. 13.

10 European Court of Human Rights (ECtHR), Ruiz Pena and Perez Oberght v. Malta, nos. 25218/15 and 25251/15,
17 July 2018, para. 38.

1 Malta, Legal Notice 168 of 2018, Subsidiary Legislation 586.08, Reg. 8(3), 28 May 2018.

12 Malta, Legal Notice 168 of 2018, Subsidiary Legislation 586.08, Reg. 8(1), 28 May 2018.

13 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 21, 1 October 1995.
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maintenance of hygiene”.'* No specific information is provided on the frequency for the
cleaning and changing of bedding and clothing.

According to Regulation 23(6), “prisoners shall keep their cells and the articles issued
for their use clean and neatly arranged and shall obey all such orders as may be given
by the Director for this purpose”.'> In the event the prisoners do not comply with the
cleaning scheduled decided by the Director, they are guilty of an offence against
discipline, as prescribed by Regulation 75 (s)(w).®

e) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

Regulations 12 and 13 of the Prisons Regulations dispose different standards of
allocations and treatments for different detention regimes.

Regulation 12 (1)(b) provides that while allocating prisoners, “distinction shall be made
between un-convicted and convicted prisoners”.'” Prisoners waiting for their trial are
thus held separately, and when possible, in single cells.!8

Regulation 13 provides for a system of privileges “appropriate to the different methods
of treatment and to the different classes of prisoners, including un-convicted prisoners.”
These privileges are not specified in detail. However, the regulation mentions that with
the approval of the Director, prisoners can buy and keep “"a personal radio or other
particular objects in their cell.”*°

f) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 1. a) - e), including their respective
legal basis.

1. Specific legal remedies:

No specific remedies are available to detainees in case national standards on cells space
are violated. Therefore, general remedies apply.

In this regard, in the case Abdilla v. Malta, the European Court of Human Rights claimed
that the applicant did not have an effective remedy to complain about the ventilation,
lighting and sanitary conditions of the cell at the Corradino Correctional Facility, where
he was serving his prison sentence. Therefore, the Court recommended the Maltese
Government to introduce a proper administrative or judicial remedy capable of ensuring
the “timely determination of such complaints, and where necessary, to prevent the
continuation of the situation”.?°

2. General legal remedies

The provisions regulating criminal detention in the Maltese criminal legal framework are
variate. However, none of them includes specific legal remedies for several issues
addressed in this report. For ease of reference, general legal remedies to redress
violations of detainees' rights are outlined here.

14 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 22, 1 October 1995.

15 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 23(6), 1 October 1995.

16 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 75 (s,w), 1 October 1995.

17 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 12, 1 October 1995.

18 yan Kalmthout, A.M., Knapen, M.M., Morgenstern C. (2009) ‘Malta’, Pre-trial Detention in the European Union,
An Analysis of Minimum Standards in Pre-trial Detention and the Grounds for Regular Review in the Member
States of the EU, Chapter 19, Wolf Legal Publishers, pag. 682.

19 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 13, 1 October 1995.

20 Eyropean Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, para. 71.
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Apart from solitary confinement (paragraph 4) and special measures to protect
detainees from violence (paragraph 7), general remedies apply and can be found in
the Constitution, the Criminal Code, the Prisons Regulations and the Ombudsman Act.

In general, a person victim of inhuman and degrading treatments can seek redress and
have access to constitutional remedies in the civil courts by claiming a breach of
Article 46 of the Maltese Constitution. The article does not apply in the case other
adequate means of redress for the violation alleged are available under any other
law.2! Article 46(2) recognises the Civil Court, First Hall, the power to determine any of
these applications and “to make orders, issue writs and give directions as it may consider
appropriate for the purpose of enforcing, or securing the enforcement of the protection
of which the person concerned is entitled”.?? This provision gives a very wide latitude to
the First Hall of the Civil Court and to the Constitutional Court as to the type of
“remedies” it can give when finding that a human rights provision has been or is likely
to be breached.

Regulation 18 of the Prison Regulations states that the persons being held at the
Corradino Correctional Facility shall have the possibility to make a request or a complaint
under confidential cover to different authorities, namely: “to the Director, to the Board??
or to the Minister, or to petition the President of Malta, or to an internationally recognised
human rights body”. “Every request, complaint or petition of a prisoner shall be dealt
with and replied to without undue delay”. ** The Regulation does not provide written
specification about the consequences of such a request or complaint. Nevertheless, the
prisoners shall be heard, and their demands shall be granted in line with their rights
enshrined in the Constitution and in the Maltese law. Among the mentioned authorities,
the Corradino Correctional Facility Monitoring Board, is tasked as the National Preventive
Mechanism for prevention of torture. The Board periodically visits and inspects the
prison. During these visits it has the duty “...to hear and decide upon, as soon as
practicable, any request or complaint made to it by a prisoner including on matters
relating to the conditions of their detention...”?®

Chapter 385 (the Ombudsman Act), provides for the appointment of an Ombudsman
with power to investigate the administrative actions taken on behalf of the Government
by authorities working in correctional facilities, with regard to allegations of human
rights violation.2® Those investigations can be carried out on his/her initiative or upon
written complaint.?” When the letter of complaint is written by a person detained in
prison, an officer shall immediately forward the letter, unopened, to the
Ombudsman.?® Should the Ombudsman’s investigation demonstrate that the complaint
is justified, s/he may recommend adequate redress for the complainant.?® The
Ombudsman’s recommendations are not binding and s/he cannot overwrite the
decisions of public authorities in order to oblige them to comply with his/her final
decision or remedy suggested. Article 22, under the section "Procedure after
investigation”, provides that if the Ombudsman’s recommendations are left pending or
not accepted, the Ombudsman may send a copy of the report and recommendations to
the Prime Minister and may thereafter make such report to the House of Representatives

21 Malta, Constitution of Malta, art. 46 (1), 21 September 1964.

22 Malta, Constitution of Malta, art. 46 (2), 21 September 1964.

23 The Corradino Correctional Facility Monitoring Board.

24 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 18 (3) (4), 1 October 1995.

25 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 116(1), 1 October 1995

26 Malta, Ombudsman Act, Chapter 385, art. 13 (1), 25 July 1995.

27 Malta, Ombudsman Act, Chapter 385, art. 13 (2), 25 July 1995.

28 Malta, Ombudsman Act, Chapter 385, art. 16 (2), 25 July 1995.

2% Malta, the Ombudsman’s Mandate, official website of the Parliamentary Ombudsman of Malta, May 2021.
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on the matter. The Ombudsman can also share the reports on such cases to the local
media.3°

g) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations regarding
these aspects (please provide the exact quotation in both, the national as well as
in English language). These reports can be found on the webpage of the National
Preventive Mechanism. For ease of reference, a list of links can be found via the
OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT’s report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.3!

The CPT issued the last relevant report in 2016.32

2. Sanitary conditions

a) What is the national standard with regard to access to toilets? Are these located
in cells? If not, do detainees have access to these facilities without undue delay,
even during the night? Do these facilities have to offer privacy to detainees who
use them and, if so, in how far?

Each cell shall be equipped with a toilet, with a sufficient quantity of water to keep it
clean. Together with this toilet, other toilet facilities should be provided in other parts
of the prison. For prisoners to comply with the obligation to keep everything clean, the
Regulations require that they be provided with those items that are necessary for their
health and cleanliness.33

b) What is the national standard with regard to access to regularly cleaned
shower/bathing facilities? How often is this access provided? Do these facilities
have to offer privacy to detainees who use them and, if so, in how far?

In relation to access to shower/bathing facilities, the Regulations require these to be
installed to enable prisoners to bath or shower, at a temperate suitable to the climate,
following admission and then as frequently as decided by the Director of Prisons, with
due consideration given to the season. There is a minimum national standard of at least
once a week, in relation to bathing and showering. Each cell should be equipped with a
wash hand basin with running water.34

c) What are the national standards with regard to cleaning and cleanliness of
sanitary facilities?

30 Malta, Ombudsman Act, Chapter 385, art. 22(4), 25 July 1995,
31 Council of Europe, CPT (2021), Report to the Maltese Government on the visit to Malta carried out by the

European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT)

Strasbourg, Council of Europe, 10 March 2021.
32 Council of Europe, CPT (2016), Report to the Maltese Government on the visit to Malta carried out by the

European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment

(CPT), Strasbourg, Council of Europe, 25 October 2016.
33 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 23, 1 October 1995.
34 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg 23, 1 October 1995.
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As already mentioned, Regulation 23 provides that the cell’s toilet shall be kept clean
and, when the flushing equipment is not available, each prisoner shall be allowed to
have sufficient water for this purpose. Furthermore, the toilet facilities provided in other
parts of the prison shall be kept “scrupulously clean at all times by prisoners detailed to
such service by the Director”.3>

d) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

e) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 2. a) — d), including their respective
legal basis.

1. Specific legal remedies

No specific remedies are available to detainees in case their right to access to adequate
wash facilities is violated. Therefore, general remedies apply.

2. General legal remedies

For further information, please see Chapter 1.f)

f) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for
this period, please provide links to the most recent one and the relevant CPT
reports from the reference period) and whether there are any recommendations
regarding these aspects (please provide the exact quotation in both, the
national as well as in English language). These reports can be found on the
web-page of the National Preventive Mechanism. For ease of reference, a list of
links can be found via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT’s report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

3. Time out of cell

a) What is the national standard set for time per day/week spent by detainees
outside of their cells:
a. Outdoors (within the boundary of the prison)?
b. Indoors in the common area?

35 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 23, 1 October 1995.
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There is a national minimum standard of not less than an hour per day (weather
permitting) of outdoor activities, in the open air, with the possibility of the Director of
Prisons reducing this time in exceptional circumstances. Exercise consisting of physical
training may be given indoors instead of in the open air.3¢

b) Do sports or other recreational and/or educational facilities have to be available
to detainees? If so, what types?
The Prisons Regulations stipulate that sport and educational facilities shall be available
to detainees. While Regulation 28 does not mention any specific activities provided yet
refers to “exercise and sport”>37, Regulations 46-48 set out more specific provisions
concerning the educational facilities.

Pursuant to Regulation 46, “Educational and training facilities shall be maintained by the
Director in accordance with such directions as the Minister may give after consulting the
Director, the Board, the Ministry of Education and, or any other professional/s versed in
the field of education and training.” In addition, “reasonable facilities shall be afforded
to prisoners who wish to do so, to improve their education by correspondence and
private study, or to practice handicrafts, during their spare time.” 38

Furthermore, “an adequately stocked library” shall be provided, and “every prisoner
shall be allowed to have library books and periodicals and to exchange them”.3°

Under Regulation 48, the Director shall give to prisoners the “reasonable opportunity to
keep themselves informed of the news by reading newspapers and periodicals, by radio
and television, by lectures or by any similar means authorised or controlled by the prison
administration.” 4°

c) Is there a national standard for time spent in cells? If so, what does it require?

There are no specific provisions regulating the time spent in cells by the prisoners.

According to Regulation 15 of the Prisons Regulations, the Director shall define the
opening and locking time of the cells and schedule the time spent in the cells by the
prisoners.

Information on the specific prisoners’ timetable is reported by the Maltese government
in the case Ruiz Pena and Perez Oberght v. Malta. According to the Government, the
cells are locked from 8:30 pm to 7:30 a.m. and from 12:30 p.m. to 2 p.m.#

d) Are there any national standards with regard to activities and/or programmes
that should be available to detainees when they are outside their cells? If so,
what do they require?

In addition to Regulations 28, 46 and 48 described above (for further information, please
see Chapter 3.b), Regulations 11 and 29 of the Prisons Regulations set out the
educational and working programmes available to detainees during their time out of the
cells.

Pursuant to Regulation 11, prisoners shall be allowed to benefit from training
programmes drawn up specifically for the individual in preparation for his/her ultimate
release. The training programmes “shall provide for the instruction of prisoners in such

36 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg.28, 1 October 1995.

37 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg.28, 1 October 1995.

38 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 46, 1 October 1995.

39 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 47, 1 October 1995.

40 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 48, 1 October 1995.

41 European Court of Human Rights (ECtHR), Ruiz Pena and Perez Oberght v. Malta, nos. 25218/15 and 25251/15,
17 July 2018, para. 42.
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subjects and trades as may be within the resources of the prison and for their physical
education according to their age, personality and general background.”4?

Regulation 29 provides that arrangements shall be made to allow prisoners to work
outside the cells and in association with other pears. In addition, prisoners shall be
required to do “useful work not more than fifty hours a week in accordance with the
treatment objectives of the prison regime and their training programme”.43

e) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

f) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 3. a) - e), including their respective
legal basis.

1. Specific legal remedies
No specific remedies are available. Therefore, general remedies apply.
2. General legal remedies

For further information, please see Chapter 1.f)

g) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding these aspects (please provide the exact quotation in both, the national
as well as in English language). These reports can be found on the web-page of
the National Preventive Mechanism. For ease of reference, a list of links can be
found via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT’s report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

4. Solitary confinement

a) What are the national standards regarding solitary confinement?

Solitary confinement may be imposed as a punishment by virtue of a court order, or
following an offence against discipline. A national minimum standard in relation to
duration is stipulated as no longer than ten continuous days, with no less than two
months between solitary confinement periods. The court imposing solitary confinement
may only impose it if it is satisfied that the convicted persons is medically fit to undergo

42 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 11, 1 October 1995.
43 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 29, 1 October 1995.
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solitary confinement, and such medical fithess should subsist throughout the duration
of the solitary confinement.**

Cellular confinement - including the solitary confinement imposed following a violation
of Prisons Regulations or a commission of an offence — must be undergone in a cell
meeting the Regulations’ relevant standards.4>

b) Are there any national standards with regard to checking and/or monitoring the
wellbeing of detainees in solitary confinement? If so, what do they require?

Regulation 82 of the Prison Regulations and Article 9 of the Criminal Code set out
standards for monitoring the detainees’ wellbeing during solitary confinement.

Before awarding the punishment of solitary confinement, the Court must ensure that
the person convicted can sustain the isolation and there will be no prejudices to his/her
physical and mental health. The assessment can be made by the Court itself or by a
medical examination, where necessary. The circumstances in which a medical
examination is required are not specified. 4°

Regulation 82(3) of the Prison Regulation prescribes that, the Medical Officer shall
"monitor the condition of any prisoner sentenced to solitary confinement”.%’

According to Article 9(8) of the Criminal Code: “Where, in the course of the execution
of the punishment of solitary confinement, the medical officer of the prison certifies in
writing that the prisoner is no longer fit to undergo such punishment, the execution of
that punishment shall be suspended until such time as the prisoner is again certified to
be medically fit to undergo such punishment”.*®

Together with the Medical Officer, religious representatives such as the Prison Chaplain,
can advise the Director on any matter connected with welfare of prisoners during solitary
confinement.*®

c) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

d) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 4. a) - c), including their respective
legal basis.

1. Specific legal remedies

In case the measures to guarantee the wellbeing of the prisoners during solitary
confinement are violated, the prisoners are entitled to seek redress, as provided for in
Regulation 80 of the Prisons Regulation.

In detail, in the event the Director awards a punishment which includes solitary
confinement for a “continuous period exceeding six days”, the prisoner can ask for a
review of the disciplinary measure. The petition shall be sent to the Appeals Tribunal

44 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, 10 June 1854.

45 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 82(1), 1 October 1995.

46 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 9(7), 10 June 1854.

47 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 82(3), 1 October 1995.

48 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 9(8), 10 June 1854.

4% Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 45, 1 October 1995.
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“by filing a notice of intention to appeal with the Tribunal within five days of imposition
of the punishment”,>°

Furthermore, in this specific case and before imposing the punishment, the Director is
obliged to inform both "the prisoner of his/her right to petition the Appeals Tribunal”,
and the Chairman of the Appeals Tribunal about “the name of the prisoner, the offence
with which s/he was charged, and the punishment imposed”.>!

Where a petition is made to the Appeals Tribunal under this regulation, the Chairman
shall call for a special meeting of the Appeals Tribunal, which must be held within three
working days.>? To note, the petition does not suspend the execution of the punishment
for the first six days.>3

Reg. 80 comma 5 and 6, prescribe that the Chairman of the Appeals Tribunal shall send
a written notification to the prisoner and the Director containing its decision, within four
working days from the hearing. In case the Tribunal claims that the length of the solitary
confinement should be reduced to less than six days, the prisoner has the right of
compensation” in the form of remission or special privileges”.>*

e) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national as
well as in English language). These reports can be found on the web-page of the
National Preventive Mechanism. For ease of reference, a list of links can be found
via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT's report available, issued in 2021, is focused on immigration detention
and does not provide any information on criminal detention in the Corradino Detention
Facility.

The CPT issued the last relevant report in 2016.

5. Access to healthcare

a) What is the national standard with regard to access to medical services in prisons,
including emergency care? (E.g.: Do detainees have prompt access to medical
services within prisons and/or externally? Do detainees have access to dentists,
opticians, etc.?) If so, what does it require?

The [Medical] Service is to be composed of registered medical practitioners who shall
visit the prison on a daily basis for as long as required, and also to remain on call at
other times during the day or night. Prisoners are entitled to the same level of free
health services as persons who are not prisoners. The Service establishes an equipped
infirmary on prison premises in order to provide medical services to persons who would
not require hospitalisation but who otherwise would be unfit to remain in their cells.>>

50 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 80(1), 1 October 1995.

51 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 80(2), 1 October 1995.

52 The term working days, shall not include Saturdays, Sundays and public holidays.

53 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 80(3), 1 October 1995.

54 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 80(4)(5), 1 October 1995.
55 Malta, Prisons Regulations, Subsidiary Legislation 260.03, 1 October 1995.
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Persons requiring hospitalisation or treatment outside of prison should be transferred to
hospital or specialised institution. Regulation 31(4) states that a dentist from amongst
the dentists forming part of the national health service should visit the prison at least
once a week.

There are no specific dispositions on access to emergency medical care of
incarcerated patients.

b) Are there any national standards concerning the availability of qualified medical
and nursing personnel? If so, what do they require?
Regulation 31 of the Prisons Regulations sets the national standards concerning the
availability of qualified medical and nursing personnel. The prison medical service,
composed by registered medical practitioners, shall deliver daily visits for the number
of hours indicated in the employment contracts. Further, they shall be available for on
call duties at all other times of the day or the night.%®

In March 2021, Maltese Government announced the opening of a new medical centre
within the Corradino Detention Facility. This clinic includes podiatry, dentistry, and blood
collection units. The services of the clinic are to be open twenty-four hours a day seven
days a week.>’

c) Are there any national standards for an initial medical examination upon
deprivation of liberty or transfer of a detainees? If so, what do they require?

Regulation 33 of the Prisons Regulations requires the Medical Service to ensure
that every prisoner shall be examined by a medical practitioner, as soon as possible and
within twenty-four hours from the moment of admission. The results of the health
assessment undertaken in reception on entry into prison must be recorded in a specific
register.>® Furthermore, the prisoner “shall be separately examined”, with due regard to
privacy. °°

While there are no national standards regarding the medical examination before the
transfer of detainees, Regulation 33(2) provides that a prisoner shall not be transferred
to another prison if the Medical Officer certifies that s/he is not fit for such removal. °

d) Are there any national standards relating to the provision of specialist care? (E.g.
for long-term diseases, for sick and elderly detainees, the mentally ill, drug
addicted detainees, etc.) If so, what do they require?

No national standard is specific in relation to access, yet Regulation 32 requires the
Medical Service to "ensure the care of the physical and mental health of the prisoners”,
stating that a doctor should see patients who are sick or require medical attention with
a frequency as is reasonably required.

Special arrangements are stipulated for pregnant women in Regulation 38, requiring the
provision of prenatal care and the transfer of the women to hospital for care and delivery
of the child.

Although the law does not stipulate particular provisions for persons with drug addiction
problems, free community services are available. These are managed by the national
agency in the area of substance abuse, Agenzija Sedga, and the non-governmental

56 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 31, 1 October 1995.

57 Malta, Ministry for Home Affairs, National Security and Law Enforcement (2021), Centru mediku gdid li se
jaghti kura ahjar lill-prigunieri (A new medical center that will provide better care for prisoners), Press Release,
3 March 2021.

58 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 33(1), 1 October 1995.

59 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 33(1) (a), 1 October 1995.

80 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 33(2), 1 October 1995.
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organisation Caritas Malta. An example of the services provided by the government is
the Residential Drug Rehabilitation Programme (Komunita Santa Marija).

The policy on trans, gender variant and intersex prisoners specifically requires such
inmates to have access to those medical services related to their gender identity, gender
expression and/or sex characteristics, such as hormones tables/injections/gels.
Furthermore, transition-related healthcare services should be provided as they would
be so provided to persons outside of prison. The policy document highlights the
vulnerability of such prisoners, emphasising the need of the Medical Services to ensure
their access to those services needed to align their physical characteristics with their
gender identity. Finally, the policy stresses the need to involve community-based
organisations, including for the provision of mental health support.

e) Are there any national standards with regard to a medical treatment of the
detainee’s own choosing? If so, what do they require?
During pre-trial detention, Article 355AS of the Criminal Code states that an accused or
suspected person shall, at their request, be allowed to consult a medical practitioner of
his/her choice. If such practitioner is not available, the person shall be allowed to consult
any other medical practitioner.5!

During post-trial detention, the Prisons Regulations do not mention the right of the
prisoner to choose his/her medical treatments. However, the European Court of Human
Rights’ judgement on Story and others v. Malta provides some information about
detainees’ opportunities to choose their own medical treatments.

As was clarified in the case of Story and others v. Malta, the Public Health Services
(PHS) provides a list of medicines that may be obtained free of charge. Where the
prescribed medicine is not supplied by the Government, it is substituted by generic
medicine. This system applies to all citizens of Malta and recipients of the PHS, including
all inmates. In the case that a prisoner declines or refuses the offered medicines, they
may opt to buy other similar medicines. This is registered as a “self-recommendation”.
While the prison authorities have a fund to buy medicines that are not on the list, this
fund is reserved for cases requiring immediate intervention.6?

f) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

g) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 5. a) - f), including their respective
legal basis.

1. Specific legal remedies

No specific remedies are available to detainees in case their right to access to healthcare
is violated. Therefore, general remedies apply.

2. General legal remedies

For further information, please see Chapter 1.f)

61 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 355AS, 10 June 1854.

62 European Court of Human Rights (ECtHR), Story and Others v. Malta, nos. 56854/13, 57005/13 and 57043/13,
29 October 2015, para. 53.
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h) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding these aspects (please provide the exact quotation in both, the
national as well as in English language). These reports can be found on the
webpage of the National Preventive Mechanism. For ease of reference a list of
links can be found via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT’s report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

6. Special measures in place to protect young detainees

a) Are there any national standards with regard to the separation of young
detainees from adults? If so, what do they require? (e.g. a separate juvenile
ward, or part of the building, canteen, common area etc.?)

Regulation 61 of the Prisons Regulations permits the Director of Prisons to grant prison
leave to various groups of prisoners, and refers specifically to young prisoners. The
same Regulation also states that the Director may allow young prisoners to spend all or
part of their term in a rehabilitation institution. Young offenders may be housed at the
Centre of Residential Restorative Services, having 16 cells for male prisoners and 6 for
female prisoners.

Young prisoners are to be given particular attention in the provision of educational
services.®?

Provisions on the separation of young detainees in the Prisons Regulations.

Regulation 12 provides that Prisoners under twenty-one are kept separate from
prisoners over that age group and are kept in conditions which take account of the needs
of their age and protect them from harmful influences.%*

The Young Offenders Unit for Rehabilitation Services (YOURS) caters male prisoners
under 21 years of age. On the discretion of the concerned authorities and after hearing
experts, older young people can be kept in this section on the basis of factors that
ascertain various characteristics of the offender’s personal security. These factors are
assessed by experts, as the YOURS provides its inmates with the services of a social
workers, a psychologist and a psychiatrist.®>

b) Please indicate the age categories of young persons falling under your country’s
(juvenile) detention regime.
Young persons between 14 and 21 years fall under the juvenile detention regime as
prescribed by Articles 35 and 37 of the Criminal Code and Regulation 12 of the Prisons
Regulations.

63 Malta, Prisons Regulations, Subsidiary Legislation 260.03, 1 October 1995.

64 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 12, 1 October 1995.

5 Malta Report, Project OutinOut, “Juvenile Justice in Malta”, Workstream 1.1: Comparative Investigation, Joseph
Giordmaina Coordinator.
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Pursuant to Article 35 of the Criminal Code, minors under the age of fourteen are exempt
from criminal responsibility.®® Article 37 sets that those minors between 14 and 16 years
old must act with mischievous discretion to be held responsible.®”

As prescribed by Regulation 12, young persons under the age of 21 are kept separated
from persons over that age.®®

c) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

d) Please indicate any remedies available to young detainees in case of a breach
or violation of the standards addressed under 6. a) - c¢), including their
respective legal basis.

1. Specific legal remedies

No specific remedies are available to young detainees in case their right of being
separated from adults is violated. Therefore, general remedies apply.

2. General legal remedies

For further information, please see Chapter 1.f)

e) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national as
well as in English language). These reports can be found on the webpage of the
National Preventive Mechanism. For ease of reference a list of links can be found
via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT's report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

7. Special measures in place to protect detainees from violence

a) Are any special measures in place to protect detainees against violence from
guards/prison staff, including sexual violence? (E.g.: Are there emergency call
buttons? Do guards receive special training? Do detainees have access to a
complaints mechanism?)

66 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 35, 10 June 1854.

67 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 37, 10 June 1854.

68 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 12, 1 October 1995.
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All prisoners may file complaints with the Director or the Monitoring Board, and any such
meetings may be held in confidence.®® Pursuant to Regulation 17, every request to see
the Director or the Monitoring Board, as every complaint filed by a prisoner, shall be
recorded, and promptly passed on to the Director. The Director has the duty to meet
the prisoners who asked to see him/her or ensure that the Monitoring Board is informed
of the request within a reasonable time. In addition, the prisoners shall be provided, at
their request, with a form for the purpose of making requests, complaints or
petitions.”When prisoners are being moved between prisons, Regulation 10(4) requires
that safeguards should be implemented to protect them from insult and curiosity.”! In
any event, prison officers are tasked with ensuring the general safe custody of the
prisoners..”?

Measures to prevent violence from the guards or prison staff.

Regulation 69 sets out standards for the use of instruments of restraint when it is strictly
necessary and there are no other less invasive ways to prevent the perpetration of a
particularly serious crime involving grave threat to life or to safeguard the prisoners’
health. For instance, handcuffs, restrain-jackets and other body restraints “shall not be
applied as a punishment” and the use of chains and irons is always prohibited.”3

Furthermore, according to Regulation 71, prison officers could use force only to “prevent
or impede acts of violence, attempted escape or active or passive resistance to lawful
orders”. Where force is used for such reasons, the prison officers shall report it
immediately to the Director.”4

Disciplinary procedures and punishment against guards or prison staff.

In case guards or prison staff commit unjustified violent acts, the Criminal Code and the
Prisons Regulations provide for some disciplinary remedies.

Article 139A of the Criminal Code states that anyone “acting in an official capacity who
intentionally inflicts on a person severe pain or suffering of any kind (...) shall be liable
for imprisonment for a term from five to nine years".”>

Regarding sexual violence, Article 198(1) establishes that whosoever shall engage in
non-consensual carnal connection shall, on conviction, be liable to imprisonment for a
term from six to twelve years.”® The punishment shall be increased by one or two
degrees “when the crime is committed on any prisoner by the person charged with the
custody or conveyance of such prisoner”.””

Under the section “Code of discipline of prison officers”, Regulations 102 and 103 of the
Prison Regulations regulate the conduct and the disciplinary procedures and fines in case
of misconduct and refers to the Constitution for further details.

Regulation 102 specifies that when a prison officer “assaults a prisoner or uses obscene,
insulting or abusive language towards him” he/she commits an offence against
discipline.”® Together with the above, Regulation 103(1) states that the prison officer

89 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 18, 1 October 1995.

70 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 17, 1 October 1995.

7 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 10(4), 1 October 1995.

72 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 96, 1 October 1995.

73 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 69, 1 October 1995.

74 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 71, 1 October 1995.

75> Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 139A, 10 June 1854.

76 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 198, 10 June 1854.

77 Malta, Criminal Code, Chapter 9 Criminal Code to amend and consolidate the Penal Laws and the Laws of
Criminal Procedure, art. 202 (c), 10 June 1854.

78 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 102 (c, ii), 1 October 1995.
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“shall be subject to such disciplinary proceedings as may be taken against him/her in
pursuance of powers conferred by or under the Constitution of Malta”.”® Regulation 102
(2) specifies that the fines imposed in case of offences against discipline “shall be
recovered by stoppage from the offender’s pay (..) or in the event of the offender leaving
the prison service, when the whole amount of any fine then unpaid may be deducted
from any pay then due”.8® Furthermore, Article 110 of Maltese Constitution gives the
Prime Minister, acting on the recommendation of the Public Service Commission, the
power to remove and to exercise disciplinary control over a police officer who committed
a crime or a disciplinary offence.8!

Title IV of the Police Act (named "“Discipline”) offers a more comprehensive description
of the penalties awarded to police officers in case of misconduct, setting a list of
punishments according to the seriousness of the crime. The punishments go from a
simple fine to the dismissal of the officer. Article 30 specifies that any disciplinary
proceeding against a police officer shall be without prejudice to any civil or criminal
proceedings "which may be taken against him/her under the provisions of the Criminal
Code or any other law”. From the wording of this article can be implied that a prisoner
is entitled to seek remedy by means of civil liability claims.8?

In general, the Corradino Correctional Facility Monitoring Board and the President of
the prison are tasked with ensuring that the prisoner is assisted and compensated for
the violation of his/her rights. In this regard, Regulation 108 of the Prison Regulations
regulates the specific procedure, stating that “the Board [can] decide on complaints and
requests made by the prisoners relating to the conditions of their detention within a
period of two months of the date of receipt of the request or complaint and after
consulting the Director in relation to the said requests and complaints”.

Do guards receive special training?

According to Regulation 72 prison officers will be allowed to use arms or other means of
restraint only after receiving a special training. This training should be focused on
techniques that minimise the risk of harming or causing pain to the prisoners and to
preserve as far as possible their dignity.83 In particular, Regulation 89 in Part III, under
the section “Prison Officers”, mentions that prison staff, "shall be continually encouraged
through training, consultative procedures and a positive management style shall be used
to assist prison staff to maintain humanity and efficiency”.8* Prison officers shall also
periodically attend "in-service” courses and lectures, learning methods of physical
control and restraint of aggressive prisoners.8°

b) Are any special measures in place to protect detainees against violence from
other detainees, including sexual violence? (E.g.: Are detainees supervised by
prison staff? Are there emergency call buttons? Do guards receive training in de-
escalation? Do detainees have access to a complaints mechanism?)

The prevention of acts of violence is one of the few situations wherein prison officers
are authorised to use force, and this shall be used with proportionality.8¢

Assault, endangering the health or safety of others and similar violent behaviour are
offences against discipline according to Regulation 75. Persons found guilty of such
offences by the Director of Prisons may face various punishments, including a caution,

79 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 103 (1), 1 October 1995.
80 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 102 (2), 1 October 1995.
81 Malta, Constitution of Malta, art. 110, 21 September 1964.

82 Malta, Police Act, Chapter 164, art. 30, 10 February 1961.

83 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 72, 1 October 1995.

84 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 89, 1 October 1995.

85 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 94, 1 October 1995.

8 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 71(1), 1 October 1995.
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exclusion from associated work, stoppage of earnings, cellular confinement and
forfeiture of the right to wear his/her own clothing.®”

As reported above in Chapter 7.a, Regulation 96 specifically states that one of the duties
of prison officers is to ensure the safe custody of prisoners.88

In accordance with Regulation 18 of the Prisons Regulations, all prisoners may file
complaints with the Director or the Monitoring Board, and any such meetings may be
held in confidence. Furthermore, prisoners are also entitled to file complaints or requests
to the responsible Minister, the President of the Republic or any internationally
recognised human rights body.8°

Furthermore, as also pointed out in Chapter 7.a, prison officers shall periodically attend
"in-service” courses and lectures, learning methods of physical control and restraint of
aggressive prisoners.®®

c) Are there any special measures in place to protect LGBTI detainees, who are
particularly vulnerable to violence/sexual violence?

With specific references to LGBTIQ+ prisoners, a Ministry policy adopted in August 2016
contains several provisions that seek to ensure the safety of these prisoners.®* Allocation
of trans, gender variant and intersex prisoners should be in accordance with the person’s
gender identity and/or gender expression. Where a trans, gender variant and/or intersex
prisoner is not being kept in a division belonging to that of their affirmed gender identity,
they should not be placed in shared cells. Whilst transgender prisoners should be
allocated to the division corresponding to their affirmed gender identity, concerns of
sexual assault or violence could lead to individual assessments of each situation.

d) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

e) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 7. a) - d), including their respective
legal basis.

1. Specific legal remedies

No specific remedies are available to young detainees in case their right of being
separated from adults is violated. Therefore, general remedies apply.

2. General legal remedies

For further information, please see Chapter 1.f)

f) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national as
well as in English language) These reports can be found on the web-page of the

87 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 75, 1 October 1995.
88 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 96, 1 October 1995.
8 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 17, 1 October 1995.
% Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 94, 1 October 1995.
°1 Malta, Ministry for Home Affairs and National Security, Trans, Gender Variant and Intersex Inmates Policy:

Correctional Services, August 2016.
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National Preventive Mechanism. For ease of reference a list of links can be found
via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT's report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

8. Women in detention

a) Are there any national standards for conditions of detention of women in
general? If so, what do they require?

Except for the specific standards presented in this chapter, there are no additional
national standards regulating the general situation of women deprived of their liberty.
General rules apply in the same way to men and women.

b) Are there any national standards for holding and accommodating male and
female detainees separate from each other? If so, what do they require?

Regulation 12(3) requires that male and female detainees shall “as far as possible” be
kept in different prisons.®? In case this is not possible, the accommodations shall have
distinct entrances and exits.®3

Regulation 12(7) further provides that all the procedures of admission and any medical
attention needed shall take place in the section of the prison where the prisoner is
accommodated according to sex.%*

c) Are there any national standards for special hygiene conditions and/or hygiene
products for female detainees? If so, what do they require?

No specific national standards are available for special hygiene conditions for female
detainees. Furthermore, regarding the menstruation period, the Prison Regulations do
not include provisions about frequent access to sanitary facilities and menstrual
supplies.

d) Are there any national standards for special healthcare for female detainees
that respond to their specific needs, including i.e. pregnancy and post-natal
treatment, and treatment/support of mother and child? If so, what do they
require?

The Equality for Men and Women Act, read together with the Prisons Regulations
provides a legal framework that regulates a detainee’s treatment during pregnancy and
childbirth.

The Equality for Men and Women Act recognises the need to guarantee special protection
to women during childbirth or pregnancy.®> This provision is general and therefore
applies to any event, including the case of deprivation of liberty. According to Regulation
31(6), while in prison, a pregnant woman can be transferred to a general hospital, if the

92 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 12(3), 1 October 1995.
93 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 12 (7), 1 October 1995.
%4 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 12 (7), 1 October 1995.
95 Malta, Equality for Men and Women Act, Chapter 456 of the Laws of Malta, art. 2 (4, a), 9 December 2003.
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medical practitioner in charge believes that she needs treatment outside the
penitentiary.®®

e) Are there any national standards on pregnant detainees in terms of special
prison cells for pregnant detainees and/or special facilities for female detainees
with babies or young children? If so, what do they require?

Regulation 38(1) of the Prisons Regulations requires that "In the case of female
prisoners with child, arrangements shall be made for prenatal care”. The provision does
not specify those arrangements, but states that the woman shall be transferred to a
hospital, organising the safe confinement and delivery of the child.?” However, the
regulation does not indicate the time a woman in labour will be transferred from the
prison to the hospital.

After birth, the child can stay in the prison with the mother for the first year. Regulation
38(2) further states that, "Arrangements shall be made for the proper care and safety
of a child kept in prison whenever the child is not in the care of the mother”. Also in this
case, the special arrangements are not described in detail.®8

f) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

No information is available in relation to whether different standards apply to different
detention regimes.

g) Please indicate any remedies available to female detainees in case of a breach
or violation of the standards addressed under 8. a) - f), including their
respective legal basis.

1. Specific legal remedies

No specific remedies are available to female detainees in case their rights in detention
are violated. Therefore, general remedies apply.

2. General legal remedies

For further information, please see Chapter 1.f)

h) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021, if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national
as well as in English language) These reports can be found on the webpage of
the National Preventive Mechanism. For ease of reference a list of links can be
found via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT’s report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

% Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 31(6), 1 October 1995.
°7 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 38(1), 1 October 1995.
%8 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 38(2), 1 October 1995.
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9. Nutrition

a) Are there any national standards with regard to nutrition in detention in
general? If so, what do they require?

The national standards on nutrition in detention are outlined by Regulation 25 of the
Prisons Regulations. Sub-article (1) of this Regulation provides that prisoners shall
receive food “which is suitably prepared and presented and satisfies in quality and
quantity modern standards of diet and hygiene, and which takes into account the age,
sex, and health of the prisoners, the nature of their work and, so far as possible, their
religious or cultural requirements”. Sub-article (2) states that the Director shall regularly
inspect the food provided. No prisoner shall receive less or different food from that
provided to other prisoners. Exceptions can only be made after a written
recommendation by the Medical Officer.??

In case a prisoner refuses his/her food, Regulation 26 provides that the event shall be
recorded in a special register and countersigned by the prisoner. If the refusal of food
persists for twenty-four hours, the Director and the Medical Officer shall seek to
persuade the prisoner to resume eating without using violent means. When the prisoner
refuses food for more than forty-eight hours the prisoner shall be assisted by a
competent professional on duty in the prison. Members of the family shall also be
informed or diplomatic or consular representative in case the prisoner is not a Maltese
citizen.100

b) Are there any national standards with regard to frequency and regularity of
provision of meals (warm and cold)? If so, what do they require?

Regulation 25 requires that meals will be served at regular hours, following the timetable
and routine scheduled by the Director. Yet, no specific definition of “regular hours” is
provided.10?

The Prison Regulations do not include any specific standard requiring the provision of at
least one warm meal a day.

c) Are there any national standards with regard to healthy food, special diets or
dietary restrictions? If so, what needs to be provided to detainees?

Regulation 25 states that food shall satisfy the “modern standards of diet” but does not
provide any other specific information.

With regards to dietary restrictions, Regulation 27 prohibits the consumption of
alcohol.192

Regulation 25 provides that the Medical Officer can modify the food schedule of a
prisoner after issuing a written communication.'?® The Medical Officer shall also advise
the Director on the quantity, quality, preparation and serving of food and water in
accordance with Regulation 34.104

d) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

%% Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 25, 1 October 1995.
100 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 26, 1 October 1995.
101 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 25, 1 October 1995.
102 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 27, 1 October 1995.
103 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 25, 1 October 1995.
104 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 34, 1 October 1995.
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There are no different standards applicable to different regimes with regard to the diet
of prisoners. Regulation 25 sets out that its provisions “shall also apply to unconvicted
prisoners and prisoners sentenced to detention” 1>

e) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 9. a) — d), including their respective
legal basis.

1. Specific legal remedies

No specific remedies are available to detainees in case their right to food and adequate
nutrition is violated. Therefore, general remedies apply.

2. General legal remedies

For further information, please see Chapter 1.f)

f) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021, if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding these aspect (please provide the exact quotation in both, the national
as well as in English language) These reports can be found on the web-page of
the National Preventive Mechanism. For ease of reference a list of links can be
found via the OPCAT Database.

The National Preventive Mechanism is the Corradino Correctional Facility Monitoring
Board, but no information on the activities performed is publicly available.

The last CPT's report available, issued in 2021, is focused on immigration detention
and does not provide any information on the criminal detention in the Corradino
Detention Facility.

The CPT issued the last relevant report in 2016.

105 Malta, Prisons Regulations, Subsidiary Legislation 260.03, Reg. 25, 1 October 1995.
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Part II: National jurisprudence

Malta, European Court of Human Rights, Strasbourg / Nos. 56854/13,
57005/13 and 57043/13, 29 October 2015

Thematic area

1. Cells,
a) Cell Space,
b) Cell Equipment, Furniture and Facilities
2. Sanitary Conditions,
a) National standard with regard to access to
toilets,
b) National standard with regard to access to
regularly cleaned shower/bathing facilities
5. Access to healthcare,
a) National standards

Decision date

29 October 2015

Reference details

European Court of Human Rights Fifth Section
(ECtHR), Story and Others v. Malta, Nos.
56854/13, 57005/13 and 57043/13, 29th
October 2015

Key facts of the case

The case originated in three applications (nos.
56854/13, 57005/13 and 57043/13) against
the Republic of Malta lodged with the Court
under Article 34 of the Convention for the
Protection of Human Rights and Fundamental
Freedoms by three Polish nationals. 106

The case concerned complaints in relation to
overcrowding in the prison, poor medical
treatment, limited access to sanitary and
communication facilities, lack of heating and
clean bedding, and difficulties in reaching the
windows. 107

Main reasoning/argumentation

The Court’s considerations were based on
documentation and photographic evidence
submitted by the Government.

The Court reiterated that medical treatment
within prisons must be comparable to the
quality of treatment for the entire population.
Standards should be “compatible with human
dignity”, but also take into account “practical
demands of imprisonment”.

The Court observed whether detainees had an
individual sleeping place and floor space to
move freely.

106 Eyropean Court of Human Rights (ECtHR), Story and Others v. Malta, nos. 56854/13, 57005/13 and

57043/13, 29 October 2015, para. 1.

107 European Court of Human Rights (ECtHR), Story and Others v. Malta, nos. 56854/13, 57005/13 and

57043/13, 29 October 2015, paragraphs 7-48.
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The Court reiterated the importance of access
to properly equipped and hygienic sanitary
facilities.108

Key issues (concepts, interpretations)
clarified by the case

The case clarified whether the conditions of
detention at the Corradino Detention Facility,
as described by the applicants, amount to
degrading and inhuman treatment in violation
of Article 3 of the European Convention on
Human Rights.10°

Further, the case resolved whether there has
been a Vviolation of Article 34 of the
Convention on account of an interference with
the applicants’ correspondence with the
Court. 110

Results (sanctions) and key
consequences or implications of the case

The Court expressed its concerns about the
conditions of detention. However, it was not
convinced that they exceeded the level of
suffering inherent in any deprivation of
liberty.11

The Court therefore declared unanimously
that there has not been a violation of Article 3
of the Convention.

The Court also stated that the State has not
failed to comply with its obligations under
Article 34.112

Key quotation in original language and
translated into English with reference
details

“(128) Having regard to the preceding
paragraphs, while the Court is concerned
about a number of matters highlighted above,
in the present case the Court is not convinced
that the overall conditions of detention, and
the medical treatment received by the
applicants, subjected them to distress or
hardship of an intensity exceeding the
unavoidable level of suffering inherent in
detention or that, given the practical demands
of imprisonment, their health and well-being
were not adequately protected.”

108 Eyropean Court of Human Rights (ECtHR), Story and Others v.

57043/13, 29 October 2015, paragraphs 104-128.

109 European Court of Human Rights (ECtHR), Story and Others v.

57043/13, 29 October 2015, para. 63.

110 Euyropean Court of Human Rights (ECtHR),
57043/13, 29 October 2015, para. 130.
111 European Court of Human Rights (ECtHR),

57043/13, 29 October 2015, para. 128.
112 European Court of Human Rights (ECtHR),

Malta, nos. 56854/13, 57005/13 and
Malta, nos. 56854/13, 57005/13 and
Story and Others v. Malta, nos. 56854/13, 57005/13 and
Story and Others v. Malta, nos. 56854/13, 57005/13 and
Story and Others v. Malta, nos. 56854/13, 57005/13 and

57043/13, 29 October 2015, parag. 129 and 135.
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Malta, European Court of Human Rights, Strasbourg / No. 36199/15,

17 July 2018 113

Thematic area

1.Cells,

a) Cell Space,

f) Legal Remedies

2. Sanitary Conditions,

a) What is the national standard with regard
to access to toilets? Are these located in cells?
If not, do detainees have access to these
facilities without undue delay, even during the
night? Do these facilities have to offer privacy
to detainees who use them and, if so, in how
far?,

b) What is the national standard with regard
to access to regularly cleaned shower/bathing
facilities? How often is this access provided?
Do these facilities have to offer privacy to
detainees who use them and, if so, in how far?
f) Legal Remedies

Decision date

17 July 2018

Reference details

European Court of Human Rights (ECtHR),
Abdilla v. Malta, No. 36199/15, 17 July 2018

Key facts of the case

The applicant, detained at the Corradino
Correctional Facility, claimed that:

1) his detention conditions amounted to a
violation of Art. 3 on inhuman and degrading
treatment.

2) he lacked effective remedies leading to a
violation of Art. 13 taken in conjunction with
Art. 3.

The case concerned complaints in relation to
the state of the cells, the lighting and
ventilation available, the heat in the summer
and cold in the winter, hygiene and lack of a
flushing toilet system, the availability of
running water, hot water, and drinking
water.114

113 In the Case of Ruiz Pena and Perez Oberght v. Malta (Appl. Nos. 25218/15 and 25251/15, 17 July 2018), the
ECtHR dealt with the same issues concerning the detention conditions in the Corradino Prison as described in

Abdilla v. Malta. The Court reached the same conclusions.

114 Eyropean Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, paragraphs 5-16.
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Main reasoning/argumentation

The Court noted that most issues raised in the
case have already been dealt with in Story
and Others v. Malta. In line with the general
considerations of this case, the Court found
that the overall conditions of detention do not
amount to a violation of Article 3 of the
Convention.

Further, it found that none of the legal
remedies mentioned by the Government,
alone or combined, were effective in practice
due to their lengthy duration.!'>

Key issues (concepts, interpretations)
clarified by the case

The Court settled whether the availability of
domestic legal remedies in Malta are in
accordance with Art. 13 of the Convention in
terms of preventing the alleged violation or its
continuation in a timely manner.116

Results (sanctions) and key
consequences or implications of the case

The Court held that there was a violation of
Art. 13 of the Convention taken in conjunction
with Art. 3 regarding the absence of effective
domestic remedies.!”

Furthermore, it held that the respondent State
is to pay the applicant EUR 5,000 in respect of
non-pecuniary damage.!!8

Key quotation in original language and
translated into English with reference
details

“(71) The Court notes that in the present case
the Government reiterated their submissions
made in Story and Others and brought no
further argumentation or relevant case-law
examples, concerning any of the remedies
relied on.

In that light, the Court finds no reason to alter
any of its considerations made in Story and
Others (cited above, 88 77-86), and confirmed
more recently in Yanez Pinon and Others (cited
above, § 76) and Periaranda Soto (citedabove,
8§ 40).

The Court further notes that despite its
suggestion made in Story and Others (8§ 85)
that the Government should be able to
introduce a proper administrative or judicial
remedy capable of ensuring the timely
determination of such complaints, and where
necessary, to prevent the continuation of the
situation, no new remedy has yet been put in
place. It therefore finds that the applicant had
no effective remedy in connection with his

115 European Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, para. 69-72.
116 Eyropean Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, paragraphs 54 and

69-72

117 European Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, para. 72.
118 Eyropean Court of Human Rights (ECtHR), Abdilla v. Malta, No. 36199/15, 17 July 2018, paragraphs 74-76.
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complaint concerning his conditions of
detention.”

“(76) The Court notes that it has not found a
violation of Article 3 of the Convention, but
that it has found a violation of Article 13,
taken in conjunction with Article 3. Thus,
making its assessment on an equitable basis,
it awards the applicant EUR 5,000 in respect
of non-pecuniary damage”.

Malta, First Hall Civil Court , Valletta / 70/2016, 29 May 2018

Thematic area

5. Access to Healthcare

i) What is the national standard with regard to
access to medical services in prisons,
including emergency care? (E.g.: Do
detainees have prompt access to medical
services within prisons and/or externally? Do
detainees have access to dentists, opticians,
etc.?) If so, what does it require?

8. Women in Detention

i) Are there any national standards for
holding and accommodating male and
female detainees separate from each other?
If so, what do they require?

Decision date

29th May 2018

Reference details

Malta, First Hall Civil Court (Qorti Civili
Prim’Awla), Racquela Spiteri, Frances Scerri,
Michelle Falzon, Natal Bonello, Kevin Grech,
Reuben dos Santos Crisostomo and Hector
Antonio Montenegro Martinez v. the Director
of the Corradino Correctional Facility, and the
Minister of Interior and National Security, No.
70/2016, 29th May 2018.

Key facts of the case

The applicants claimed that:

1) being detained in the male section of the
Corradino Prison despite identifying as
female.

2) the treatment they received from guards
and other inmates amounted to a violation of
Arts. 3, 8 and 14 of the European Convention
on Human Rights and Art. 36 of the
Constitution of Malta, concerning inhuman or
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degrading treatment and the right to respect
for private life. 11°

When they were offered to move to the female
section, the applicants refused because they
were not able to continue with their
employment, which they needed to afford
hormonal therapy.1?°

Main reasoning/argumentation

The Court agreed with the applicants’
submission that being persons of a different
gender from those with whom they were
detained, caused them psychological and
physical pain since they were subjected to
discriminatory treatment, harassment and
abuse.

The Court also considered that the persons in
charge of the Correctional Facility acted in a
discriminatory manner towards the applicants
due to their gender identity.

Together with the above, the court stated that
the applicants had proven their case in
accordance with the law.!2!

Key issues (concepts, interpretations)

clarified by the case

The key issue of the case is whether the
applicants have suffered a violation of their
rights as described by Arts. 3, 8 and 14 of the
European Convention on Human Rights and
Art. 36 of the Constitution of Malta, by being
subjected to inhuman and degrading
treatment or punishment and a violation of
their right to respect for private life.122

Results (sanctions) and key
consequences or implications of the case

The Court accepted all the applicants’ claims,
stating that the treatment they suffered
amounted to inhuman, degrading and
discriminatory treatment in terms of the
mentioned articles of the Constitution and the
Convention.

The court condemned the respondent Director
to pay each applicant the amount of four (4)
thousand euro (€ 4,000.00), as pecuniary
compensation for the violation of their
fundamental rights.

The court also condemned the Director to pay
one thousand euros (€ 1,000.00) to each
applicant as a compensation for the damage
inflicted on their personal dignity.!?3

119 Malta, First Hall Civil Court (Qorti Civili Prim’Awla), Case of Spiteri and Others v. the Director and the Minister

of Internal and National Security, No. 70/2016, 29 May 2018, paragraphs 1.51.2 - 1.51.9.
120 Malta, First Hall Civil Court (Qorti Civili Prim’Awla), Case of Spiteri and Others v. the Director and the Minister

of Internal and National Security, No. 70/2016, 29 May 2018, para. 11.13.
121 Malta, First Hall Civil Court (Qorti Civili Prim’Awla), Case of Spiteri and Others v. the Director and the Minister

of Internal and National Security, No. 70/2016, 29 May 2018, paragraphs 71-74.
122 Malta, First Hall Civil Court (Qorti Civili Prim’Awla), Case of Spiteri and Others v. the Director and the Minister

of Internal and National Security, No. 70/2016, 29 May 2018, paragraphs 1.51.2 - 1.51.9.
123 Malta, First Hall Civil Court (Qorti Civili Prim’Awla), Case of Spiteri and Others v. the Director and the Minister

of Internal and National Security, No. 70/2016, 29 May 2018, paragraphs 78.0 - 78.8.
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Key quotation in original language and
translated into English with reference
details

“71. Illi in linea mal-insenjatament suespost
din il-gorti hi sodisfatta li fl-agir taghhom il-
persuni risponsabbli mill-Facilita’ Korrettiva
de quo effettivament agixxew b’mod
diskriminatorju kontra r- rikorrenti, u dan,
minhabba I-generu taghhom.”

“72. Illi in vista tas-suespost din il-gorti hi

sodisfatta Ii r-rikorrenti pprovaw il-kaz
taghhom skont il-ligi.”

Translation:

“71. (...) In line with the respective

legislation, the court is satisfied that the
conduct of the respective officials in charge of
the Correctional Facility have acted in a
discriminatory manner against the applicants,
because of their gender.”

“72. That in view of the above, the court is
satisfied that the applicants have proved their
case in accordance with the law.”

30




