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Part I: National standards 
  

1. Cells 

 

a) Cell space: What is the national standard for cell space available to detainees in 

m2? Are the calculation requirements spelled out by the CJEU in its Dorobantu 

ruling1 observed? 

The legal framework for the enforcement of custodial sentences and measures is 

contained in two legal acts: the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures2, which contains the fundamental principles for the enforcement 

of custodial sentences and measures, and states that prison accommodations must 

respect the dignity of the detainee and satisfy the requirements of security and 

habitability, namely as concerns hygiene, natural and artificial light, adequacy in relation 

to climatic conditions, ventilation, cubic metres and furniture (Article 26), but fails to 

stipulate standards for cell space in square meters; and the General Regulation on 

Detention Facilities3, which regulates the Code on the Enforcement of Custodial 

Sentences and Imprisonment Measures, by implementing the fundamental principles 

defined therein, that also does not specify the national standard for the cell space 

available to detainees in square meters in its article on accommodation (Article 34). As 

stated in both articles mentioned, detainees are to be placed preferably in individual 

accommodation, except where family, treatment or preventive reasons make communal 

accommodation advisable or due to temporary insufficiency of accommodation. 

Provisions stated in both documents are also applicable to persons in police custody and 

in remand, with the necessary adaptations (Articles 123 and 124 of the Code on the 

Enforcement of Custodial Sentences and Imprisonment Measures). In Portugal, police 

custody is only temporary and can’t last longer than 48 hours. Police custody can only 

occur: to bring the detainee, within a maximum of 48 hours, for a summary trial or to 

bring him/her before the competent judge for a first judicial inquiry or for the application 

or execution of a coercive measure; to ensure the presence of the detainee before the 

judicial authority in a procedural act (e.g. trial hearing), within twenty-four hours (Article 

254 of the Code of Criminal Procedure)4.  

Additionally, according to information obtained via the Directorate-General of Reinsertion 

and Prison Services (DGRSP)5, the Portuguese prison system follows the 

recommendation of 15 December 2015 of the CPT, which defines as advisable 

parameters the 6 square meters per detainee in individual cells and 4 square meters per 

detainee in common cells. However, in practice, it was not yet possible to achieve these 

standards. Given the condemnation of Portugal by the ECtHR in the Petrescu case6, the 

DGRSP also informed that they carried out a systematic assessment of all cell spaces, 

particularly with regard to the dimensions, the existence and type of separation from the 

sanitary area, the degree of privacy and the state of conservation of the facilities. This 

 
1 For the CEU’s calculation requirements please see: CJEU, C-128/18, Dorobantu [GC], Judgment of 15 October 
2019, oper. part.  
2 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
3 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
4 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 
5 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021.  
6 ECtHR, AFFAIRE PETRESCU c. PORTUGAL, 23190/17, 3 December 2019.  

http://curia.europa.eu/juris/document/document.jsf?text=&docid=219163&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1789130
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=199&tabela=leis
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-198717%22]}
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work was concluded and resulted in an order from the Director General, from 7 January 

2021, which determines that during the year 2021, the improvement and requalification 

of cell spaces in 18 prisons will be carried out, excluding the prison establishment in 

Lisbon (scheduled for closure). After the conclusion of this work, a new reassessment 

and correction of the official capacity will be made, which should respect the minimum 

standards set by the ECtHR or preferably the criteria set out by the CPT. This means 

that, in practice, the calculation requirements set out by the CJEU in its Dorobantu 

decision are not yet effective. The DGRSP also informed that the measures taken during 

the COVID-19 pandemic had an impact on these standards, as the entry of detainees 

was limited to certain prisons, in which they carry out a quarantine period. 

Regarding the case law, for the selected time period, it was possible to identify the 

following cases that mention cell space and conditions. In the case no. 1173/179BELSB7, 

the Administrative and Tax Court of Sintra sentenced the Portuguese State to pay the 

plaintiff a compensation for non-pecuniary damages. The court analysed the case law of 

the European Court of Human Rights (ECtHR) to assess if the existing conditions 

regarding the cell space and sanitary conditions were unlawful and breached Article 3 of 

the European Convention on Human Rights (ECHR). In case no. 984/16.7BEALM8, the 

Administrative and Tax Court of Almada also examined the plaintiff’s complaint regarding 

cell space in light of the requirements established by the ECtHR for the interpretation of 

Article 3 of ECHR, but determined that there was no degrading treatment in this case. In 

the case no. 2076/16.0BELSB9, from 01/06/2020, the Administrative and Tax Court of 

Leiria, regarding a complaint for the payment of a compensation for non-pecuniary 

damages due to violation of the cell space standards, states that the Portuguese law 

doesn’t set anything regarding cell space and decided according to the standards 

established by the ECtHR, acquitting the Portuguese State. As it is clear from the 

analysis of the case law in Part II of the report, since there are no national standards for 

cell space, the Portuguese courts interpret these matters according to the binding 

European standards. Furthermore, in the case no. 27/206GBALM-A.L1-510 from 

24/11/2020 the plaintiff contested the conditions of pre-trial detention arguing, among 

other things, the lack of cell space and ventilation asking the court to change the 

coercive measures applied. The Lisbon Appeal Court dismissed the case since the 

detention conditions alleged by the defendant couldn’t be taken as grounds for changing 

the coercive measures applied. Similarly, in the case no. 42/14.9SOLSB-B.S111 the 

plaintiff argued that, among other things, he was housed in a cold, grey and damp cell. 

The Supreme Court of Justice dismissed the appeal since the detention conditions 

alleged by the defendant couldn’t be taken as grounds for changing the coercive 

measures applied. In the case no. 5553/19.7T8LSB-L.S112 the plaintiff also argued that 

the cell space was insufficient, but the case was dismissed because the allegations did 

not fit into any of the situations provided for in the law to allow the habeas corpus 

request. Similarly, in the case no. 61/17.3YFLSB13, the plaintiff argued that he never 

benefited from an individual cell and that during his detention he had to sometimes 

share a cell with 30 detainees in a restricted space, but the habeas corpus request was 

also dismissed by the Supreme Court of Justice. In the case no. 41/17.9GBTVD.S114 the 

 
7 Portugal, Administrative and Tax Court of Sintra (Tribunal Administrativo e Fiscal de Sintra), Case no. 
1173/179BELSB, date not available.  
8 Portugal, Administrative and Tax Court of Almada (Tribunal Administrativo e Fiscal de Almada), Case no. 
984/16.7BEALM, date not available.  
9 Portugal, Administrative and Tax Court of Leiria (Tribunal Administrativo e Fiscal de Leiria), Case no. 
2076/16.0BELSB, 1 June 2020.  
10 Portugal, Lisbon Appeal Court (Tribunal da Relação de Lisboa), Case no. 27/20.6GBALM-A.L1-5, 24 
November 2020.  
11 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), Case no. 42/14.9SOLSB-B.S1, 24 May 
2017.  
12 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), Case no. 5553/19.7T8LSB-L.S1, 11 
November 2020.  
13 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), Case no. 61/17.3YFLSB, 9 August 2017.  
14 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), Case  no.41/17.9GBTVD.S1, 11 March 
2020.  

http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/6d03694bfacd5a838025864000585884?OpenDocument
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/60ef9e244fc9a23a80258178005b0255?OpenDocument
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/60ef9e244fc9a23a80258178005b0255?OpenDocument
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
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plaintiff claimed that he stayed in a cold and unventilated cell. The Supreme Court of 

Justice dismissed the appeal because it wasn’t within the court competence.  

b) Cell equipment, furniture and facilities: Are there any national standards for 

cell equipment (heating, ventilation, cooling, etc.), furniture (bed, mattress, 

shelf, wardrobe, seating, table, etc.) and/or facilities (lighting, incl. windows, 

washbasin, toilet, shower etc.), including any measurements? If so, what do 

they require? 

Article 34 of the General Regulation of Detention Facilities15 states that individual or 

common cells must be furnished with an individual bed, table, chair, and closet. The 

same article mandates that cells must be equipped with a wash basin and toilet (or 

equivalent). For the general stipulation contained in the Code on the Enforcement of 

Custodial Sentences and Imprisonment Measures16, Article 26 states that prison 

accommodations must respect the dignity of the detainee and satisfy the requirements 

of security and habitability, namely as concerns hygiene, natural and artificial light, 

adequacy in relation to climatic conditions, ventilation, cubic metres and furniture.  

According to the information provided by the DGRSP, most establishments are not 

equipped with centralised cooling/heating equipment, being provided extra warm 

garments on colder seasons17. 

c) Video-surveillance of cells: Are there any national standards for video-

surveillance of cells? If so, what do they require? 

The General Regulation of Detention Facilities18 establishes that the use of a video-

surveillance system is allowed in order to ensure the order and security of the prison 

establishment only in common spaces and in areas surrounding the establishment, with 

the safeguarding of the detainees' privacy (Article 155), thus reinforcing the statements 

on Articles 88 (which classifies video-surveillance as a general measure of security) and 

90 of the Code on the Enforcement of Custodial Sentences and Imprisonment Measures 

(which stipulates that the use of video-surveillance must safeguard the intimacy of 

private life)19. 

d) Hygienic conditions in cells: Are there any national standards with regard to 

cleaning and/or cleanliness of cells? If so, what do they require? 

According to the General Regulation of Detention Facilities20, detainees are responsible 

for the hygiene and cleanliness of their cells, and should be provided with the products 

and utensils necessary for that purpose (Article 40), being guaranteed a weekly change 

 
15 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
16 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
17 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
18 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
19 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
20 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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and washing of bed and bath linen (Article 44). The detainee is responsible for the 

conservation and cleanliness of his/her clothing and footwear, and the prison 

establishment must provide adequate means and equipment for that purpose. In 

establishments where the washing of personal clothing cannot be fully ensured, their 

weekly treatment outside is allowed under the conditions fixed by the Director (Article 

42). As reported by the DGRSP21, the common practice for most detainees is to send 

their personal laundry to be washed outside the establishment by their families. 

Regarding mattresses, the DGRSP has informed that the standard practice is to wash 

and replace their covers, with mattresses being replaced and/or disinfected if there is a 

reason that justifies it or when the detainees are released. 

The Code on the Enforcement of Custodial Sentences and Imprisonment Measures22 

stipulates only that detainees should be provided with advice and information to enable 

them to maintain the hygiene of their accommodation (Article 33). Furthermore, the 

physician or other legally authorised and technically qualified person shall carry out 

regular inspections of the establishment and make recommendations to the Director with 

regard to the hygiene and cleanliness of the institution and detainees, sanitary facilities, 

heating, lighting and ventilation of the establishment, including the cells (Article 37). In 

addition, as stated by the DGRSP23, companies specialised in disinfesting pests do so 

periodically in the various sectors of the establishments. Due to the COVID-19 pandemic, 

the hygienisation of the spaces and the availability of disinfectants have been reinforced. 

The staff and detainees were also trained by technicians of the Portuguese Armed Forces 

on procedures and techniques for the cleanliness and disinfection of physical spaces and, 

on some occasions, the establishments were disinfected by specialists from the armed 

forces and/or fire brigade. 

e) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if 

applicable in your jurisdiction: open, semi-open, closed etc.). 

The standards mentioned are applicable to all the different regimes and to persons in 

police custody and in remand, with the necessary adaptations (Articles 123 and 124 of 

the Code on the Enforcement of Custodial Sentences and Imprisonment Measures). As 

mentioned above, police custody is a temporary measure and can’t last longer than 48 

hours (Article 254 of the Code of Criminal Procedure)24.  

Detainees in the security regime must always be accommodated in an individual cell, as 

stated in Article 197 of the General Regulation of Detention Facilities25, an obligation that 

according to the information provided by the DGRSP is currently fulfilled26. 

As it pertains to the remaining detainees, according to the Code on the Enforcement of 

Custodial Sentences and Imprisonment Measures27, the placement in prison 

 
21 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 28 June 2021. 
22 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
23 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
24 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 
25 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
26 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021.  
27 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=199&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
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establishments and within each establishment falls on different criteria, such as the 

detention regime. In each prison establishment, the detainees must be placed in certain 

areas according to their detention regime (e.g., pre-trial detention, common regime, 

open regime). Currently, one establishment is dedicated to detainees in open regime.  

f) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 1. a) – e), including their respective 

legal basis. 

As stated in General Regulation of Detention Facilities28 and in the Code on the 

Enforcement of Custodial Sentences and Imprisonment Measures29, detainees have the 

right to claim, petition, complain and expose. Therefore, in order to defend their rights, 

detainees have the right to present, in writing, individually or collectively, complaints, 

petitions, claims and expositions relating to the execution of the measures depriving 

them of their liberty. These writings, addressed by the detainee to the Director are 

registered by the services of the establishment, who then issue a receipt and deliver 

them to the Director. For that purpose, every institution must have a closed box, placed 

in an accessible area that guarantees privacy, where detainees may deposit their 

complaints and petitions. The designated staff member collects the box daily and 

presents it to the Director (Article 177 of the General Regulations of Prison 

Establishments30). After this the Director may: have recourse to mediation, in order to 

reach a consensual solution; pronounce on the claims, petitions, complaints and 

expositions, within a maximum of 30 days; send them immediately to the competent 

entities or organisations (depending on the subject of the complaint the competent 

entity or organisation regarding that subject is contacted), and inform the detainee. The 

detainee may also send, by letter, written testimony concerning the exercise of the right 

of claim, petition, complaint and exposition to the General Director and to the Audit and 

Inspection Service of the General Directorate, which has inspection powers, namely for 

the assessment of complaints, claims, accusations, statements and exposures, which 

may result in recommendations or proposals for measures. The detainee may also, 

without prejudice to the rights already mentioned, present claims, petitions, complaints 

and expositions to sovereign bodies and other entities, namely to the General 

Inspectorate of Justice Services (has the competence to assess complaints, claims or 

accusations from the services and bodies of the Ministry of Justice about delays in 

service, poor service, bad behaviour of employees, poor conditions of the facilities and 

other problems in the services’ functioning, which may lead to the opening of a 

proceeding)31, the Ombudsman (all citizens may present complaints to the Ombudsman, 

for actions or omissions of the public authorities; the Ombudsman will examine them, 

making the necessary recommendations to the competent bodies to prevent and repair 

injustices; these bodies have to communicate their reasoned position within 60 days)32, 

the Bar Association (in particular, the Bar Association's Commission on Human Rights is 

responsible for ensuring respect for the fundamental rights of citizens, denouncing 

situations that violate universally accepted principles of human rights, and issuing 

 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
28 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
29 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
30 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
31 See the General Inspectorate of Justice Services webpage.   
32 See the Ombudsman webpage.  

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://igsj.justica.gov.pt/
http://www.provedor-jus.pt/


9 

 

opinions on issues and questions on which it is consulted, including those relating to the 

prison system and the execution of sentences and security measures)33, the European 

Court of Human Rights (all citizens may lodge complaints with the ECtHR that may be 

examined when properly filled out)34, the European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment (is competent to 

investigate complaints lodged by individuals subject to the jurisdiction of a State Party 

when deemed admissible, examining the merits of the issue, and the State Party must 

respond within 6 months)35 and the United Nations Committee Against Torture (analyses 

admissible individual complaints that claim a violation of an individual’s rights under the 

Convention)36 (Article 116 of the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures37). This correspondence may not be subject to any control 

(Article 177 of the General Regulation of Detention Facilities38). Finally, the detainee may 

also file an administrative action against the Portuguese State for non-contractual civil 

liability (Law 67/2007 of 31 December39). 

g) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations regarding 

these aspects (please provide the exact quotation in both, the national as well as in 

English language). These reports can be found on the webpage of the National 

Preventive Mechanism. For ease of reference, a list of links can be found via the 

OPCAT Database. 

Regarding accommodation, the NPM in its 2018 and 2019 reports40, refers to the 

problem of overcrowding in several establishments, with the prison establishment in 

Porto standing out in a negative way (“The most serious case was the establishment of 

Porto, with an occupancy rate of 145%, a situation which, as the NPM observed, is very 

disturbing to the management and normal functioning of the establishment”; “O caso 

mais gravoso era o EP do Porto, com 145% de taxa de ocupação, circunstância que, 

como pôde notar o MNP, em muito perturba a gestão e normal funcionamento do 

estabelecimento”41). While the individual occupancy of cells should be favoured in order 

to respect the accommodation standards, the NPM has found that that is not the rule. 

As a result of the high occupancy, accommodation spaces are, in general, collective, 

with a prevalence of common cells (“as a result of the overcrowding experienced in 

many establishments, the accommodation spaces are generally collective”; “fruto da 

sobrelotação sentida em muitos EP, os espaços de alojamento são, em geral, 

coletivos”42). The NPM reports that it has found that some establishments do not 

guarantee the personal space appropriate for each detainee, either because the cells 

are too small or because the common cells are overcrowded and cluttered with 

furniture (mainly beds or bunk beds). Regarding ventilation and natural light, the 

 
33 See the Bar Association webpage.  
34 See the European Court of Human Rights webpage.  
35 See the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment webpage.  
36 See the United Nations Committee Against Torture webpage.  
37 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
38 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
39 Portugal, Law 67/2007, on the non-contractual civil liability of the Portuguese State and Public-Law Legal 
Entities (Lei n.º 67/2007, sobre a responsabilidade civil extracontratual do Estado e pessoas coletivas de 
direito público), 31 December 2007.   
40 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman.  
41 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p.26. 
42 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p.39. 

https://www.apt.ch/en/knowledge-hub/opcat
https://portal.oa.pt/
https://www.echr.coe.int/
https://www.coe.int/en/web/cpt
https://www.coe.int/en/web/cpt
https://www.ohchr.org/en/hrbodies/cat/pages/catindex.aspx
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=2073&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=2073&tabela=leis
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
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examples reported by the NPM of some cells in Alcoentre and Lisbon, with little natural 

light and humidity, and the deteriorated state of the open regime pavilions in Sintra, 

showing signs of humidity in the accommodation, common areas and, mainly, in the 

shower rooms, should be highlighted. As for the climatization, the NPM states that in 

some establishments the thermoregulation is inadequate. As the NPM states, the focus 

on the occupancy rate is particularly relevant due to the recognised correlation between 

overcrowding and the risk of ill-treatment and in light of Portugal's recent 

condemnation by the European Court of Human Rights (ECtHR) in the case Petrescu v. 

Portugal (23190/17). The NPM concludes: "the Portuguese prison system is quite 

heterogeneous and in need of restructuring in order to avoid situations of overcrowding 

and inhuman and degrading detention" (“o parque prisional português é bastante 

heterogéneo e carece de restruturação, de forma a evitar situações de sobrelotação e 

de condições de detenção desumanas e degradantes”)43. 

 

2. Sanitary conditions  

 

a) What is the national standard with regard to access to toilets? Are these located 

in cells? If not, do detainees have access to these facilities without undue delay, 

even during the night? Do these facilities have to offer privacy to detainees who 

use them and, if so, in how far?  

The Code on the Enforcement of Custodial Sentences and Imprisonment Measures44 

stipulates in Article 27 that detainees shall be guaranteed access to hygienic sanitary 

facilities that ensure, as far as possible, their privacy. Furthermore, under the terms and 

conditions defined by the General Regulation of Detention Facilities45 accommodation 

spaces shall be provided with a wash basin and toilet/equivalent (Article 34). In practice, 

all cells have sanitary installations. Although, as previously mentioned, as most 

detainees are not in individual cells and, in most cases, cells house several detainees, 

privacy is not assured. 

Regarding the case law, we highlight the already mentioned case no. 1173/179BELSB46, 

in which the Administrative and Tax Court of Sintra sentenced the Portuguese State to 

pay the plaintiff a compensation for non-pecuniary damages. In this case the sanitary 

conditions were considered insufficient since they were not adequately separated within 

the cell and did not guarantee the detainees’ privacy. Furthermore, in the previously 

mentioned case no. 27/20.6GBALM-A.L1-547 from 24/11/2020 the plaintiff also stated 

that there were no sanitary installations during pre-trial detention, but the case was 

dismissed by the Lisbon Appeal Court.    

b) What is the national standard with regard to access to regularly cleaned 

shower/bathing facilities? How often is this access provided? Do these facilities 

have to offer privacy to detainees who use them and, if so, in how far? 

 
43 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p.26. 
44 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
45 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
46 Portugal, Administrative and Tax Court of Sintra (Tribunal Administrativo e Fiscal de Sintra), Case no. 
1173/179BELSB, date not available.  
47 Portugal, Lisbon Appeal Court (Tribunal da Relação de Lisboa), case no. 27/20.6GBALM-A.L1-5, 24 
November 2020. 

https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela


11 

 

According to the General Regulation of Detention Facilities48, the detainees must be 

guaranteed a daily hot water bath (Article 43). This also applies to those detainees 

falling under the security regime (Article 202). This is in line with the Code on the 

Enforcement of Custodial Sentences and Imprisonment Measures49 that states that 

detainees shall be provided with a daily shower, at a temperature appropriate to the 

season, and shall be guaranteed access to hygienic sanitary facilities that ensure, as far 

as possible, their privacy, as stated above (Article 27). 

Regarding case law, in the aforementioned case no. 5553/19.7T8LSB-L.S150 of the 

Supreme Court of Justice, with the decision date of 11/11/2020, the plaintiff mentions 

the lack of sanitary conditions and the existence of communal showers with no privacy. 

However, the case was dismissed by the court.   

c) What are the national standards with regard to cleaning and cleanliness of 

sanitary facilities? 

Regarding cleaning and cleanliness of sanitary facilities the General Regulation of 

Detention Facilities51 states that detainees are responsible for the cleanliness of their 

accommodation spaces and that the cleanliness of common areas is maintained by the 

detainees designated for that purpose by the Director, with the necessary items and 

utensils being distributed to the detainees (Article 40). According to the Code on the 

Enforcement of Custodial Sentences and Imprisonment Measures52, detainees shall be 

provided with advice and information to enable them to maintain the hygiene of their 

accommodation space and that of the other facilities (Article 33). According to the 

information provided by the DGRSP53, the spaces are cleaned daily. In the wake of the 

current public health crisis, common spaces are sanitized more than once daily. The 

physician or other legally authorised and technically qualified person shall carry out 

regular inspections and make recommendations to the Director with regard to the 

hygiene and cleanliness of the institution and detainees, sanitary facilities, heating, 

lighting and ventilation of the prison establishment, including the cells (Article 37). 

d) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

Regarding sanitary conditions, there are no significant differences in the standards set 

for the distinct regimes. 

e) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 2. a) – d), including their respective 

legal basis. 

 
48 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
49 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
50 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case no. 5553/19.7T8LSB-L.S1, 11 
November 2020.   
51 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
52 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
53 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 28 June 2021. 

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/6d03694bfacd5a838025864000585884?OpenDocument
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
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In the event of a violation of any of the standards, detainees may follow the procedure 

stated above (please see section 1.f.)). 

f) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspects (please provide the exact quotation in both, the 

national as well as in English language). These reports can be found on the 

webpage of the National Preventive Mechanism. For ease of reference, a list of 

links can be found via the OPCAT Database. 

Regarding the respect for detainees' privacy, the NPM54 mentions violations in several 

establishments, for instance, toilets in front of the bed in double cells, without any 

separation (visual, auditory or olfactory), a circumstance found in Montijo and also 

observed in Lisbon, the absence of any separation between the toilet and the showers 

in a common shower room, in Faro. ("it is worth noting the existence, in the 

establishment of Montijo, of toilets opposite the bunk in double cells, without any 

separation (visual, auditory and olfactory), a circumstance also found in Lisbon. There 

is also the absence of any separation between the toilet and the showers in a common 

shower room in Faro"; "merece reparo a existência, no EP do Montijo, de retretes em 

frente ao beliche nas celas duplas, sem qualquer separação (visual, auditiva e olfativa), 

circunstância igualmente constatada no EP de Lisboa. Adita-se ainda a ausência de 

qualquer separação entre a retrete e os chuveiros num balneário comum, em Faro")55. 

 

3. Time out of cell  

 

a) What is the national standard set for time per day/week spent by detainees 

outside of their cells:  

a. Outdoors (within the boundary of the prison)?  

b. Indoors in the common area?  

In accordance with Article 50 of the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures56, activities shall be organised in such a way as to ensure that 

the detainee has leisure and rest time. The detainees may organise their own leisure 

time, while respecting the discipline, order and security of the establishment. 

Furthermore, according to Article 51, the detainee shall be guaranteed the right to stay 

outdoors, for a period of not less than two hours a day, in spaces that offer protection 

against adverse weather conditions. In exceptional cases the period may be reduced but 

may never be less than one hour per day. According to the Article 261 of the General 

Regulation of Detention Facilities57 the opening and closing times of the accommodation 

 
54 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman.  
55 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p.40. 
56 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
57 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.apt.ch/en/knowledge-hub/opcat
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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spaces and the definition of the quiet period are approved by the Director-General. 

According to the DGRSP58, at the present moment, the cells open at 8 am and close at 7 

pm. However, this schedule can be, whenever justified, adjusted in a certain 

establishment.   

b) Do sports or other recreational and/or educational facilities have to be available 

to detainees? If so, what types? 

Article 49 of the Code on the Enforcement of Custodial Sentences and Imprisonment 

Measures59 establishes that prison treatment must include sociocultural and sport 

activities, in that detainees are urged to participate in its elaboration and organization. 

According to the General Regulation of Detention Facilities60 the establishment shall 

ensure the material support and allocate the necessary spaces for education and 

vocational training activities, with the necessary conditions of functionality and safety 

and provided with the appropriate equipment and, whenever possible, a multi-purpose 

room with teaching materials and computers must be provided (Articles 71 and 74). 

Likewise, it is the responsibility of the prison establishment to ensure the necessary 

material, organisational and technical support in order to provide detainees with the 

necessary conditions for the practice of individual or collective sports (Article 95). In 

each prison establishment, a reading service shall also be provided for all detainees 

(Article 94). 

According to the DGRSP61, the prison establishments developed several socio-cultural 

activities throughout the year. In 2019, a total of 2637 activities were carried out, 

organized around 210 different projects. The main activities were music, thematic 

gatherings, plastic arts/visual arts, and reading/writing activities. With regard to sport 

activities in 2019, 3915 detainees were enrolled. The sports with more practitioners were 

Physical Maintenance, Futsal and Checkers. 

c) Is there a national standard for time spent in cells? If so, what does it require? 

Article 35 of the General Regulation of Detention Facilities62 specifies that the detainee 

remains in his or her accommodation space, except when authorised to move around or 

be in another area of the establishment, and is forbidden to enter the accommodation of 

other detainees. Furthermore, as mentioned above, Article 50 of the Code on the 

Enforcement of Custodial Sentences and Imprisonment Measures63, states that detainees 

may organise their own leisure time, while respecting the discipline, order and security 

of the establishment. 

d) Are there any national standards with regard to activities and/or programmes 

that should be available to detainees when they are outside their cells? If so, 

 
58 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 28 June 2021. 
59 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
60 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
61 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
62 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
63 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
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what do they require? 

According to the General Regulation of Detention Facilities64 and the Code on the 

Enforcement of Custodial Sentences and Imprisonment Measures65, detainees are 

granted the right to education and vocational training (Articles 71-76 and Articles 38-40, 

respectively), and to specific programmes for the acquisition or improvement of personal 

and social skills (Articles 91-92, and Articles 47-48, respectively). Detainees also have 

the right to work and to engage in occupational activities (Articles 41-45 of the Code on 

the Enforcement of Custodial Sentences and Imprisonment Measures and Articles 77-89 

of the General Regulation of Detention Facilities). Additionally, detainees are entitled to 

the practice of socio-cultural, recreational and sports activities, as provided for in Article 

49 of the Code on the Enforcement of Custodial Sentences and Imprisonment Measures 

and Articles 93-96 of the General Regulation of Detention Facilities. The cultural and 

recreational activities planned by the services are to be included in the institution 

programme and shall consider the cultural diversity of the detainees (Article 93 of the 

General Regulation of Detention Facilities). The DGRSP66 provides detainees with access 

to various activities to enable the acquisition of personal, social and professional skills. 

In this sense, it is highlighted the attention to educational and professional training 

activities and work. Each establishment draws up an Educational Project in partnership 

with associated schools according to the needs of the detainees. Additionally, a 

Vocational Training Plan is elaborated annually, also according to the identified needs. 

The DGRSP also applies 19 specific response programmes aimed at particular issues 

(e.g. sexual offenders). The development of socio-cultural and sports activities also falls 

within the scope of reintegration. For each detainee, as long as the sentence or the sum 

of the sentences is longer than one year, or when the detainee is older than 21, 

regardless of the duration of the sentence, an Individual Readaptation Plan is elaborated.  

This plan considers an ensemble of criteria to assess the needs of the detainee and sets 

of all the activities and programmes each detainee must carry out among the ones 

available. Therefore, all activities to be developed are foreseen and detailed in the 

Individual Readaptation Plan (Article 69 of the General Regulation of Detention 

Facilities67). As such, the standards are not general, but individually assessed. 

e) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

According to the General Regulation of Detention Facilities68, the specificities are the 

following: detainees in open regime may remain outside of their accommodation space, 

using the common areas of the establishment or unit, until closure (Article 184). 

Detainees in the security regime are allowed two hours of open-air stay per day, but it is 

not allowed to have more than three detainees simultaneously in the same place (Article 

214). Furthermore, for those detained under the security regime, training or work 

activities and attendance of programmes may be authorised, which can be carried out 

 
64 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
65 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
66 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
67 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
68 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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within the accommodation space or in an appropriate physical space for that purpose, 

compatible with order and security (Article 212). Provided that order and security are 

not jeopardised, one hour of physical activity per day may be practised in a gymnasium 

or in another place intended for that purpose. Where facilities allow, the establishment 

Director may authorise the practice of collective activities, including open-air sporting 

activities, the maximum number of participants being fixed on a case-by-case basis 

(Article 213).  

The standards mentioned are applicable to all the different regimes and to persons in 

police custody and in remand, with the necessary adaptations (Articles 123 and 124 of 

the Code on the Enforcement of Custodial Sentences and Imprisonment Measures). As 

mentioned above, police custody is a temporary measure and can’t last longer than 48 

hours (Article 254 of the Code of Criminal Procedure)69.  

f) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 3. a) – e), including their respective 

legal basis. 

In the event of a violation of any of the standards, detainees may follow the procedure 

stated above (please see section 1.f.)).  

g) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspects (please provide the exact quotation in both, the national 

as well as in English language). These reports can be found on the webpage of 

the National Preventive Mechanism. For ease of reference, a list of links can be 

found via the OPCAT Database. 

The NPM70 highlights the shortage of staff and its repercussions at several times during 

the day, which deprives detainees of certain activities. The lack of spaces for detainees' 

occupational activities was also one of the situations pointed out, especially in those 

establishments with higher occupancy rates. On the other hand, there is sometimes a 

practical (in)compatibility between school attendance and work, and it was observed an 

excessive prevalence of cleaning activities as employment, particularly in smaller 

establishments: “there is a clear lack of opportunities, with demand far outstripping 

supply. Not infrequently the rate of professional occupation is less than 30%” (“há uma 

deficiência clara de oportunidades, sendo a procura bastante superior à oferta. Não raras 

vezes a taxa de ocupação profissional é inferior a 30%.”)71. The NPM also points out the 

lack of gymnasiums in several of the establishments visited. 

 

4. Solitary confinement  

 

a) What are the national standards regarding solitary confinement?   

 
69 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 
70 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman. 
71 Ombudsman (2019), Relatório à Assembleia da República 2018, Lisbon, Ombudsman, p. 29. 

https://www.apt.ch/en/knowledge-hub/opcat
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=199&tabela=leis
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
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As a disciplinary measure, detainees may be placed in solitary confinement or subject to 

the compulsory stay in his/her accommodation. As stated by the General Regulation of 

Detention Facilities72 for overall accommodation, the solitary confinement cell shall meet 

the indispensable conditions of habitability in terms of dimensions, ventilation and 

natural light as well as artificial light. Additionally, the solitary confinement cell shall be 

provided with a bed fixed to the floor, a fixed table and a chair made of flexible and 

unbreakable material, as well as sanitary facilities made of unbreakable materials. 

Furthermore, the solitary confinement cell shall be provided with a security wall with a 

vertical railing, which prevents the direct access to the cell door and allows handcuffing 

and delivery of meals without opening the cell. The cell, its equipment and sanitary 

facilities must not have any fixation points that may allow the detainee to endanger 

his/her life or physical integrity (Article 176). As previously mentioned, open air activity 

shall take place individually and shall last for two hours daily, which may be reduced up 

to one hour, by order of the Director. Detainees who have children in their care shall 

remain in the solitary confinement cell between the general unlocking and locking up 

time, after which they shall return to their accommodation to accompany the child 

during the night. Meals shall be taken in the solitary confinement cell, as well as 

medication (Article 174). These measures are in line with Articles 98-115 of the Code on 

the Enforcement of Custodial Sentences and Imprisonment Measures73. If there is no cell 

intended for the execution of solitary confinement or when it is not foreseeable that 

within a maximum period of 30 days this can begin, the temporary transfer of the 

detainee to another institution is to be requested (Article 171 of the General Regulation 

of Detention Facilities). 

Furthermore, according to the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures (Article 105), in case of multiple disciplinary offences, even if 

the sum of the disciplinary measures applied exceeds 60 days, the placement in solitary 

confinement or compulsory stay in the accommodation may not exceed this duration, 

without prejudice to the provisions of Article 113. According to Article 113, the 

successive execution of a disciplinary measure of internment in a disciplinary cell may 

not exceed 30 days and in case the execution of the measure has to be interrupted, it 

shall be resumed after 8 days. Also, the detainee may challenge before the Penalty 

Enforcement Court the decisions of application of the disciplinary measures of 

compulsory stay in his/her accommodation and of confinement in a disciplinary cell 

(Article 114). 

According to the information received from the DGRSP74, a non-binding Order of the 

General Director was issued in November 2019, which, in line with international 

recommendations, advises that the imposition of permanence in a disciplinary cell should 

not exceed fifteen days, that the sanctioned detainee should daily be observed by the 

medical staff and that the detainee should enjoy two hours of open-air stay daily. 

Regarding case law, in the case no. 529/17.1TXLSB-1.S175, of the Supreme Court of 

Justice with the decision date of 20/11/2019, the plaintiff argues that he was held in 

solitary confinement without properly warm garments following the imposition of a 

disciplinary sanction. According to him, the disciplinary sanction was not being enforced 

 
72 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
73 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
74 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
75 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case no. 529/17.1TXLSB-1.S1, of 20 
November 2019.  

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/bf25e111d45dbf0e802584b8005e6e0d?OpenDocument


17 

 

in the manner provided by law and his fundamental rights were being violated when he 

was removed from his cell and taken to the disciplinary area, where he was left alone 

and without warm garments. Therefore, he made an habeas corpus request to put an 

end to the situation. However, the case was dismissed by the court, concluding that 

there was no abuse of power because the detainee had his right to defense ensured and 

the measure was properly applied by the competent administrative authority. Therefore, 

the requirements for the habeas corpus request were not met76. 

b) Are there any national standards with regard to checking and/or monitoring the 

wellbeing of detainees in solitary confinement? If so, what do they require? 

According to the General Regulation of Detention Facilities77, the entry of the detainee 

into solitary confinement shall be registered in a specific book, kept in the disciplinary 

sector, stating the date and time of entry and the officials in charge of the detainee, and 

describing any visible injuries on the detainee's body, which shall be photographed. The 

book shall also record the number of days the prisoner has to serve in solitary 

confinement and the effective date of expiry of the measure, all medical assistance 

provided during the period of stay in the disciplinary sector and any occurrence related 

to the detainee. Upon entry into solitary confinement, the detainee shall be subject to a 

full strip-search (Article 174). A detainee placed in solitary confinement shall be under 

clinical surveillance, being visited daily by a qualified nurse and observed by a physician 

as often as deemed necessary and, where medical observation shows that the fulfilment 

of the measure is likely to seriously affect the state of physical or mental health of the 

detainee, the physician shall propose, in writing, to the Director the interruption of the 

execution of the measure or its modification (Article 175). Furthermore, the solitary 

confinement cell shall be provided with an alarm and communication system that allows 

contact with the staff at all times (Article 176). As previously stated, an Order of the 

General Director, issued in November 2019 recommends that the sanctioned detainee 

should daily be observed by the medical staff78. 

c) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

There are no significant differences in the standards set, regarding solitary confinement. 

The standards mentioned are applicable to all the different regimes and to persons in 

police custody and in remand, with the necessary adaptations (Articles 123 and 124 of 

the Code on the Enforcement of Custodial Sentences and Imprisonment Measures). As 

mentioned above, police custody is a temporary measure and can’t last longer than 48 

hours (Article 254 of the Code of Criminal Procedure)79. 

d) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 4. a) - c), including their respective 

legal basis. 

In the event of a violation of any of the standards, detainees may follow the procedure 

stated above (please see section 1.f.)). Additionally, as previously stated, the detainee 

may challenge before the Penalty Enforcement Court the decisions of application of the 

 
76 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case no. 529/17.1TXLSB-1.S1, of 20 
November 2019.  
77 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
78 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
79 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/bf25e111d45dbf0e802584b8005e6e0d?OpenDocument
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=199&tabela=leis
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disciplinary measures of compulsory stay in his/her accommodation and of confinement 

in a disciplinary cell (Article 114). 

e) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national as 

well as in English language). These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference, a list of links can be found 

via the OPCAT Database. 

With respect to solitary confinement cells, the existence of support points in some 

establishments, namely horizontal bars, was considered by the NPM as the main 

negative point, as they present a risk for self-harm behaviour (“A existência de pontos 

de apoio e, designadamente, de barras horizontais tem sido o ponto negativo mais 

encontrado nas celas disciplinares”)  (“The existence of support points and, namely, 

horizontal bars have been the most negative aspect found in disciplinary cells.” )80. 

 

5. Access to healthcare 

 

a) What is the national standard with regard to access to medical services in prisons, 

including emergency care? (E.g.: Do detainees have prompt access to medical 

services within prisons and/or externally? Do detainees have access to dentists, 

opticians, etc.?) If so, what does it require? 

According to the Code on the Enforcement of Custodial Sentences and Imprisonment 

Measures81, after admission to the establishment and while serving the sentence or 

measure involving deprivation of liberty, the detainee shall be guaranteed access to 

health care under the same conditions of quality and continuity as those ensured to all 

citizens, as the detainee is, for all purposes, a user of the National Health Service (Article 

32). As stipulated in the General Regulation of Detention Facilities82, the request for 

healthcare by detainees is made in writing. The detainee deposits his or her request in a 

receptacle intended for that purpose, to which only members of the clinical services have 

access, (collected, whenever possible, on a daily basis). The provision of health care to 

the inmate is carried out in the establishment and, when necessary, in outside health 

units (Article 58). Whenever the care required by the detainee's state of health cannot 

be provided inside the institution, the Director shall authorise for that purpose, upon the 

proposal of the clinical services, the detainee's release to the outside. The need for 

admission to an outside health unit shall be communicated by the clinical services to the 

Director, who shall propose the detainee's departure to the General Director for 

authorisation. Should the admission to an outside health unit be due to an emergency 

situation, it shall be incumbent on the Director to authorise the internee's release, while 

safeguarding security requirements, by communicating the fact to the General Director. 

Prisoners who must receive healthcare outside prison must be accompanied by all 

necessary clinical information, in a sealed envelope, addressed to the doctor or health 

 
80 Ombudsman (2019), Relatório à Assembleia da República 2018, Lisbon, Ombudsman, p. 41. 
81 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
82 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.apt.ch/en/knowledge-hub/opcat
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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services of destination (Article 59). Detainees shall be guaranteed screening tests for 

contagious and transmissible diseases free of charge, according to clinical criteria, either 

at the time of the initial clinical evaluation or periodically. The results shall be 

confidential and conveyed to the detainee by a health professional (Article 61). In the 

event of a positive test result, the medical services will inform the Director of the prison 

establishment confidentially in writing and propose appropriate measures to prevent 

contagion of third parties. The Director shall, on the basis of the proposal of the medical 

services, adopt the appropriate measures (Article 62). Furthermore, each institution shall 

prepare and submit a plan for health promotion and illness prevention for the approval of 

the Director-General, with particular emphasis on reducing risk behaviour (Article 55).  

According to the DGRSP83 the prison establishments have, therefore, their own health 

professionals (doctors and nurses). In addition to these services, the DGRSP also 

celebrated protocols with NHS hospitals, with regard to HIV and viral Hepatitis. This 

collaboration covers all prison establishments. There are also specific protocols between 

certain prison establishments and medical institutions for the provision of medical care 

within the establishments.   

Regarding national case law, in the case no. 329/16.6BESNT84, of the Administrative and 

Tax Court of Sintra, with the decision date of 17/10/2018, the plaintiff claims that the 

necessary medical exams were not performed and that he was not provided with the 

necessary medication. However, the court concluded that there were no violations of the 

plaintiff’s right to health protection. In the case no. 41/17.9GBTVD.S1 of the Supreme 

Court of Justice with the decision date of 11/03/2020, the plaintiff argues the lack of 

medical treatment suitable to his problems (drug addiction and hepatitis). However, the 

appeal was dismissed because it wasn’t within the court competence85. Finally, in case 

no. 27/20.6GBALM-A.L1-5 of the Lisbon Appeal Court86, from 24/11/2020, the plaintiff 

also claims the lack of support for his existing health problems, due to overcrowding and 

lack of social distancing which put him at risk of contraction COVID-19. However, the 

court dismissed the case since the detention conditions alleged by the defendant couldn’t 

be taken as grounds for changing the coercive measures applied. A similar argument 

was also presented by the plaintiff in case no. 5553/19.7T8LSB-L.S187, but the habeas 

corpus request was rejected by the Supreme Justice Court.  

b) Are there any national standards concerning the availability of qualified medical 

and nursing personnel? If so, what do they require?  

Apart from the already mentioned legal provisions, there are no national standards 

defined in any of the documents, the Code on the Enforcement of Custodial Sentences 

and Imprisonment Measures and the General Regulation of Detention Facilities. 

According to the DGRSP88, currently, the recruitment of health professionals is done 

through internal mobility, external recruitment and temporary contracts. Since 31 

December 2019 there is no longer any outsourcing in prison health care. 

c) Are there any national standards for an initial medical examination upon 

 
83 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
84 Portugal, Administrative and Tax Court of Sintra (Tribunal Administrativo e Fiscal de Sintra), case no. 
329/16.6BESNT, 17 October 2018.  
85 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case  no.41/17.9GBTVD.S1, 11 March 
2020.  
86 Portugal, Lisbon Appeal Court (Tribunal da Relação de Lisboa), case no. 27/20.6GBALM-A.L1-5, 24 
November 2020. 
87 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), Case no. 5553/19.7T8LSB-L.S1, 11 
November 2020.  
88 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 

http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/6d03694bfacd5a838025864000585884?OpenDocument
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deprivation of liberty or transfer of a detainees? If so, what do they require? 

Under the provisions of the General Regulation of Detention Facilities89, admission 

procedures imply the adoption of immediate health care, when necessary, and the 

recording of any visible injuries or complaints of previous aggressions (Article 4). 

Immediate medical care shall be ensured to any detainee who claims to need it, who is 

in obvious distress or who suffers from psychoactive substance or alcohol deprivation 

syndrome (Article 10) and the discovery of any visible injury or complaint of aggression 

prior to entry shall be recorded and, if the detainee consents, the injuries shall be 

photographed. In such cases, a medical examination shall always be carried out and a 

report drawn up, ensuring immediate medical care when required. The establishment 

director shall immediately send the Director-General a copy of the report and, if the 

prisoner consents thereto, the medical report (Art. 11). Within a maximum period of 24 

hours after admission, the detainee shall be seen by the nurse on duty at the admission 

consultation, who opens the medical file, in which the detainee's personal data and 

information on his/her state of health is recorded, adopts the measures deemed 

necessary and directs the detainee to subsequent consultations. Data concerning the 

detainee's registration as a user of the National Health Service shall also be collected, 

and their personal physician shall be contacted, provided that the detainee so consents, 

in order to obtain information on the medical history. Within 72 hours of admission, the 

detainee shall be brought for medical consultation, during which the detainee's 

assessment shall be carried out. During this medical consultation, special attention shall 

be paid to the following aspects: presence of mental disorders; risk factors for suicide; 

abstinence syndromes, signs of aggression or physical or sexual violence; transmissible 

and contagious diseases and chronic pathologies. When necessary, the physician shall 

prescribe complementary examinations. If not registered as a user of the National Health 

Service, the services shall register the detainee (Article 53). At the time of the initial 

clinical evaluation, the detainee must be informed of the duties of health professionals, 

particularly with regard to confidentiality and independence of clinical acts (Article 54). 

The individual clinical file must always contain the requests for attendance of the 

detainee, his or her complaints and the results of the observation carried out, with a 

detailed description and, whenever possible, a photographic record of the injuries 

presented, mentioning the cause indicated by the detainee and a brief technical 

judgment as to the possible adequacy of the cause indicated for the clinical observation. 

Records concerning physical injuries compatible with aggression must be immediately 

brought to the attention of the Director, and such communication shall be recorded in 

the individual clinical file (Article 56). Access to the individual clinical file shall be carried 

out in accordance with the law and shall be restricted to prisoners and the health 

technicians responsible for their follow-up (Article 57).  

These provisions also apply to the entry of a detainee by transfer (Article 25) and, 

mutatis mutandis, to temporary transfer (Article 26).. The transport of a detainee in a 

precarious state of health shall be carried out with the proper care, as defined by the 

physician, if necessary by means of an ambulance or non-prison vehicle, subject to 

authorisation by the Director (Article 27). 

d) Are there any national standards relating to the provision of specialist care? (E.g. 

for long-term diseases, for sick and elderly detainees, the mentally ill, drug 

addicted detainees, etc.) If so, what do they require? 

 
89 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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Under the aforementioned Article 32 of the Code on the Enforcement of Custodial 

Sentences and Imprisonment Measures90, detainees who are victims of physical, 

psychological or sexual abuse and who suffer from chronic illnesses have guaranteed 

access to specific and sustained care. The General Regulation of Detention Facilities91 

(Article 55) establishes that each establishment must have specific programmes for 

clinical intervention namely in areas such as: drug addiction; infectious diseases; mental 

health; prevention of suicide and harmful behaviour. 

e) Are there any national standards with regard to a medical treatment of the 

detainee’s own choosing? If so, what do they require? 

Detainees may, at their own expense, be assisted by a physician of their own choice, in 

conjunction with the establishment's clinical services (Articles 32 and 60, of the Code on 

the Enforcement of Custodial Sentences and Imprisonment Measures92 and General 

Regulation of Detention Facilities93, respectively). 

f) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

Regarding access to healthcare, no significant distinctions are made between the 

different regimes. The standards mentioned are applicable to all the different regimes 

and to persons in police custody and in remand, with the necessary adaptations (Articles 

123 and 124 of the Code on the Enforcement of Custodial Sentences and Imprisonment 

Measures). As mentioned above, police custody is a temporary measure and can’t last 

longer than 48 hours (Article 254 of the Code of Criminal Procedure)94.  

g) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 5. a) – f), including their respective 

legal basis. 

In the event of a violation of any of the rights expressed above, detainees may follow 

the procedure stated previously (please see section 1.f.)). 

h) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspects (please provide the exact quotation in both, the 

national as well as in English language). These reports can be found on the 

webpage of the National Preventive Mechanism. For ease of reference a list of 

links can be found via the OPCAT Database. 

 
90 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
91 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
92 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
93 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei n.º 
51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
94 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 
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According to the NPM95, there is a particular concern about the inability to attract and 

retain qualified professionals needed in the prison establishment (“Suscita especial 

apreensão a incapacidade de atração e manutenção dos profissionais qualificados de que 

se carece”96). Furthermore, in some establishments, access to dental care in an area of 

concern. Due to staff shortages, access to health care has been compromised by the 

postponement of medical consultations and medical exams outside the institution. The 

shortage of nursing staff was also noted in several establishments and sometimes there 

were delays in the distribution of medication. The NPM welcomes the articulation with 

external health care services but considers it still insufficient, mainly due to lack of 

personal and technical means. In its 2018 report, the NPM argued that the feasibility of 

extending external automatic defibrillation programmes to establishments was at least 

amenable to consideration. Furthermore, the NPM refers extensively in both reports to 

the insufficient treatment of psychological and psychiatric issues, both in the separation 

of the population and in the quality of the existing accommodation and the care 

provided.  

 

6. Special measures in place to protect young detainees 

 

a) Are there any national standards with regard to the separation of young 

detainees from adults? If so, what do they require? (e.g. a separate juvenile 

ward, or part of the building, canteen, common area etc.?) 

According to the Educational Guardianship Law97, young detainees, aged between 12 and 

16, may be subject to internment in an education centre (Articles 1 and 4). The measure 

may continue until the young detainee reaches the age of 21, when it ceases to apply 

(Article 5).  

In Portugal, the age of criminal responsibility is 16. The Decree-Law 401/8298 establishes 

the system applicable in criminal matters to young people aged between 16 and 21 

years. It also establishes the regime applicable in criminal matters to young people 

between the ages of 16 and 21. As specified in Article 6, considering the circumstances 

of the case and where a sentence of imprisonment up to 2 years is applicable, the judge 

may impose corrective measures, including internment in a detention centre. According 

to Article 13, the location and functioning of those detention centres shall be the object 

of a special order, and as long as detention centres are not functioning, internment shall 

take place in appropriate establishments or in autonomous sections of other 

establishments. This means that the Law allows that in some cases the young person 

may stay in a detention centre, instead of a prison establishment.  

Finally, according to the Code for the Execution of Penalties and Measures Depriving 

Liberty99, prison establishments may consist of one or several units, differentiated 

according to several factors, including age. Without prejudice to these distinctions, there 

 
95 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman.  
96 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p. 32. 
97 Portugal, Law 166/1999 that approves the Educational Guardianship Law (Lei n.º 166/1999, que aprova a 
Lei Tutelar Educativa), 14 September 1999. Amended by Law 4/2015, of 15 January.  
98 Portugal, Decree-Law 401/82, that approves the regime applicable in criminal matters to young people 

between the ages of 16 and 21 (Decreto-Lei n.º 401/82, que aprova o regime aplicável em matéria penal aos 
jovens com idade compreendida entre os 16 e os 21 anos), 23 September 1982.  
99 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
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must be prison establishments or units within the establishments especially designed for 

detainees up to the age of 21 or, where it is beneficial to the individual, up to the age of 

25 (Article 9). 

b) Please indicate the age categories of young persons falling under your country’s 

(juvenile) detention regime.  

The Educational Guardianship Law100 regulates the measures applied to young detainees 

aged between 12 and 16 for acts classified by law as crimes (Article 1). As stated, 

included in the available measures is internment in an education centre. The measure of 

internment in an educational centre is applied according to one of the following regimes: 

open regime; semi-open regime; closed regime (Article 4). The measure may continue 

until the young detainee reaches the age of 21, when it ceases to apply (Article 5). The 

measure of internment in an educational centre in closed regime is applicable when the 

following cumulative requirements are verified: the young person has committed an act 

qualified as a crime that corresponds to a maximum prison sentence, abstractly 

applicable, of more than five years or has committed two or more acts against people 

qualified as crimes that correspond to a maximum prison sentence, abstractly applicable, 

of more than three years; and is aged 14 years or more at the date of application of the 

measure. 

In Portugal, the age of majority for civil purposes is 18101, but the age of criminal 

responsibility is 16102. Children between 12 and 16 who have committed an act that 

infringes the criminal law may be subjected to an educative measure if it is considered 

that the offender needs to be educated on fundamental community values.  The 

proceedings that fall under the Educational Guardianship Law are not criminal 

proceedings, but proceedings which are specially designed for children and which can 

lead to educative measures. These children are tried by the Family and Youth Courts. 

Children over the age of 16 accused of having perpetrated a crime are tried by general 

criminal courts and the general provisions of the criminal procedural law and penal law 

apply to them, with two particularities. As regards substantial penal law, a special 

regime was approved for children and young adults from 16 to 21 years old – the Young 

Adult’s Special Penal Regime103. It allows for the application of reduced sentences104 and 

of corrective measures105, as an alternative to an up to two-year imprisonment sentence, 

such as admonition, imposition of obligations, fine and detention in a detention centre. 

This special regime is not, however, mandatory. As regards criminal procedural law, the 

general provisions of the Criminal Procedure Code apply to any person over the age of 

16. Nonetheless, it has a few dispositions particularly addressed to defendants under the 

age of 21, enhancing these defendants’ rights. For example, defendants under 21 are 

mandatorily assisted by a defence lawyer in every procedural act106. 

c) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.).  

No different standards are applicable to different regimes. The standards mentioned are 

applicable to all the different regimes and to persons in police custody and in remand, 

 
100 Portugal, Law 166/1999 that approves the Educational Guardianship Law (Lei n.º 166/1999, que aprova a 

Lei Tutelar Educativa), 14 September 1999. Amended by Law 4/2015, of 15 January. 
101 Article 122 of the Civil Code. 
102 Article 19 of the Penal Code. 
103 Portugal, Regime aplicável em matéria penal aos jovens com idade compreendida entre os 16 e os 21 anos, 
aprovado pelo Decreto-Lei n.º 401/82, de 23 de setembro (Young Adult’s Special Penal Regime). 
104 Article 4 of the Young Adult’s Special Penal Regime. 
105 Article 6 of the Young Adult’s Special Penal Regime. 
106 Article 64 (d) of the Criminal Procedure Code. 
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with the necessary adaptations (Articles 123 and 124 of the Code on the Enforcement of 

Custodial Sentences and Imprisonment Measures). As mentioned above, police custody 

is a temporary measure and can’t last longer than 48 hours (Article 254 of the Code of 

Criminal Procedure)107.  

d) Please indicate any remedies available to young detainees in case of a breach or 

violation of the standards addressed under 6. a) – c), including their respective 

legal basis. 

As stated in the Educational Guardianship Law108, detainees may address, verbally or in 

writing, in an open or sealed envelope, requests or complaints to the probation services 

regarding matters relating to their internment. This is, in fact, one the children’s rights 

established in Article 171 (2) o) of the Educational Guardianship Law (“the child has the 

right to (...) make requests, present complaints, make claims or lodge appeals”). The 

requests or complaints may also be addressed to the Director of the establishment, who 

shall decide on them if they fall within his or her competence, or, if not, shall refer them 

to a superior or to the competent authorities. These provisions are applicable to requests 

or complaints made by parents, legal representatives or by those who have the de facto 

custody of young detainees (Article 157). The family and juvenile court is responsible for 

deciding on requests and complaints regarding any circumstances during the execution 

of the measures that may undermine the rights of children (Article 39). For those serving 

sentence in prison establishments, in the event of a violation of any of the rights 

expressed above, may follow the procedure stated above (please see section 1.f.)). 

e) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national as 

well as in English language). These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference a list of links can be found 

via the OPCAT Database. 

Concerning separation of detainees, the NPM109 mentions that, in most establishments, 

there is no real separation between detainees. Also, the NPM highlights the singularity of 

the establishments of Leiria (Jovens) and Linhó in the national territory, with the 

associated effects in terms of family (dis)integration (“assinale-se, para a vocação 

específica dos EP de Leiria (Jovens) e do Linhó, a sua singularidade no território 

nacional, com os efeitos associados em termos de (des)enquadramento familiar”) 110.  

 

7. Special measures in place to protect detainees from violence 

 

a) Are any special measures in place to protect detainees against violence from 

guards/prison staff, including sexual violence? (E.g.: Are there emergency call 

buttons? Do guards receive special training? Do detainees have access to a 

complaints mechanism?)  

 
107 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 
108 Portugal, Law 166/1999 that approves the Educational Guardianship Law (Lei n.º 166/1999, que aprova a 
Lei Tutelar Educativa), 14 September 1999. Amended by Law 4/2015, of 15 January. 
109 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman. 
110 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p. 28. 
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According to the Code for the Execution of Penalties and Measures Depriving Liberty111, 

the preservation of order and security within prison establishments is subject to the 

principles of necessity, adequacy and proportionality (Articles 86 and 87). The use of 

coercive means is admissible when the order and security of the establishment are in 

danger and cannot be otherwise eliminated. These include the prevention of individual or 

collective acts of insubordination, rebellion, mutiny or evasion; the perpetration of acts 

of violence against the detainees or others personal property/assets; the active or 

passive act of resistance to a lawful order; and to prevent the removal of detainees or 

the unlawful entry or permanence of individuals in the establishment. Also, coercive 

means may only be used for the period of time strictly necessary to achieve the purpose 

they are intended for, in accordance with the principles of necessity, adequacy and 

proportionality, and they may not affect the dignity of the detainee, nor may they be 

used as a disciplinary measure. Additionally, training in the proper use of coercive means 

must be provided (Article 94). The types and conditions of use of coercive means are 

specified by the Regulation on the Use of Coercive Means in Prison Services112 (Article 

95). Furthermore, the use of coercive means is decided by the Director (or in his/her 

absence by a substitute) and, if weapons are used, an enquiry process is open and 

immediately communicated to the General-Director (Article 96). The General Regulation 

of Detention Facilities113 also stipulates that the use of handcuffs must be preceded, 

whenever possible by warning and, if the need persists after one hour, the medical 

services must be contacted for evaluation and adoption of the measures deemed 

appropriate to the detainee's clinical condition (Article 159). 

The General Regulation of Detention Facilities114 does not mention special measures to 

protect detainees against violence from prison staff. However, within 72 hours of 

admission, the detainee shall undergo a medical consultation, in which special attention 

shall be paid to signs of physical aggression or physical or sexual violence (Article 53). 

All contacts of the detainee with the clinical services are documented in the individual 

clinical file, and physical injuries compatible with a situation of aggression must be 

immediately brought to the attention of the Director, with this communication being 

registered in the individual clinical file (Article 56). According to Article 64, in cases of 

death with signs of violence or unknown causes, the Director must determine the 

appropriate measures to preserve the place of occurrence, signs and evidence until the 

arrival of the competent criminal police, interdicting the access to that place and, if 

necessary, determining the creation of a security perimeter ensured by elements of the 

surveillance and security services. 

The Code of Enforcement of Prison Sentences and Imprisonment Measures115 also fails to 

mention special measures to protect detainees from violence from prison staff, 

specifying that clinical staff shall immediately notify the Director, in writing, of the 

 
111 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 

Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 

da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
112 Portugal, Order 5801/2011, that approves the Regulation on the Use of Coercive Means in Prison Services 
(Despacho n.º 5801/2011, que aprova o Regulamento de Utilização de Meios Coercivos nos Serviços 
Prisionais), 28 March 2011. 
113 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
114 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
115 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
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existence of signs indicating physical violence (Article 37).  

In addition, there are emergency call buttons in the cells that can be used by detainees. 

However, in many cells, the buttons do not work, as evidenced in the 2019 Mechanism 

report116.  

According to the DGRSP117 until the end of 2020, CCTV systems were implemented 

and/or reformed to ensure safety conditions. Currently, 33 prison establishments are 

equipped with CCTV systems, with full or partial coverage. Also, according to the 

information provided by the DGRSP118, any allegation of ill-treatment always leads to the 

opening of an enquiry procedure and, if the facts constitute a crime of a public nature, to 

the participation of the Public Prosecutor's Office for the initiation of criminal 

proceedings. It also highlights the entry into force of Circular No. 1/2017, which 

established the procedures to be observed when a medical examination is conducted 

after the admission of the inmates and also whenever they show physical injuries, 

coercive means are used or when they file complaints of alleged physical mistreatment. 

It was also decided that all staff members who contact with detainees must display an 

identification card with photograph and the process of issuing and distribution of this 

card is in its final phase. 

Regarding the national case law, in the case no. 1206/17.9S6LSB-C.S1, of the Supreme 

Court of Justice119, from 16/05/2019, the plaintiff claims physical and psychological 

abuse. However, the case was dismissed because it was not within the court 

competence. Similarly, in the case no. 465/13.0BELRA-A, of the Administrative Court of 

Appeal South120, from 04/02/2021, the plaintiff also claims physical and psychological 

abuse by a staff member, but according to the court the evidence presented did not 

support the appellant’s claims that the detainee was a victim of physical or psychological 

abuse. 

b) Are any special measures in place to protect detainees against violence from 

other detainees, including sexual violence? (E.g.: Are detainees supervised by 

prison staff? Are there emergency call buttons? Do guards receive training in de-

escalation? Do detainees have access to a complaints mechanism?) 

In its article regarding accommodation, the General Regulation of Detention Facilities121 

states that accommodation spaces shall be equipped with an alarm and communication 

system allowing the detainee to contact the staff at any time (Article 34). The same 

principle is stated in Article 26 of the Code of Enforcement of Prison Sentences and 

Imprisonment Measures122, where it is stated that the detainee shall be ensured the 

possibility of permanent contact with the staff of the surveillance and security services.  

Articles 158 and 160 of the General Regulation of Detention Facilities also allows the 

restriction of contact with other detainees or access to common areas and the placement 

 
116 Ombudsman (2019), Relatório à Assembleia da República 2019, Lisbon, p. 40-41. 
117 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
118 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 28 June 2021. 
119 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case no. 1206/17.9S6LSB-C.S1, 16 May 
2019.  
120 Portugal, Administrative Court of Appeal South (Tribunal Central Administrativo-Sul), Case no. 
465/13.0BELRA-A, 4 February 2021.  
121 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
122 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
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of the detainee in a cell separate from the rest of the population. 

The DGRSP has a specific programme aimed at detainees, called "Emotional Stabilisation 

Programme", which aims to develop personal skills of impulse control and resilience in 

the face of frustration and setbacks, promoting greater capacity for emotional self-

regulation and consequential thinking123. 

Furthermore, the annual training plan provided by the DGRSP aimed at prison guards 

contains formation on "Dynamic safety and human rights", “Attitude and ethics”, 

"Communication, interpersonal relationships and stress management" and "posture and 

ethics". These training actions integrate the thematic area of "Safety and Behaviour in 

Prison Environment"124. 

c) Are there any special measures in place to protect LGBTI detainees, who are 

particularly vulnerable to violence/sexual violence?  

There is no mention of LGBTI detainees in any of the documents, neither the General 

Regulation of Detention Facilities nor in the Code of Enforcement of Prison Sentences 

and Imprisonment Measures. The DGRSP as informed us125 that a manual of technical 

recommendations for the "Assessment and Management of transgender persons 

deprived of their liberty" is under development and will be implemented soon. 

d) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

No different standards are applicable to different regimes. The standards mentioned are 

applicable to all the different regimes and to persons in police custody and in remand, 

with the necessary adaptations (Articles 123 and 124 of the Code on the Enforcement of 

Custodial Sentences and Imprisonment Measures). As mentioned above, police custody 

is a temporary measure and can’t last longer than 48 hours (Article 254 of the Code of 

Criminal Procedure)126. 

e) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 7. a) – d), including their respective 

legal basis. 

In the event of a violation of the standards the detainee may follow the procedure stated 

previously (please see section 1.f.)).  

f) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021; if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national as 

well as in English language) These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference a list of links can be found 

via the OPCAT Database. 

 
123 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 28 June 2021. 
124 DGRSP (2020), Plano Anual de Formação 2020, Lisbon, DGRSP. 
125 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 28 June 2021. 
126 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 

https://www.apt.ch/en/knowledge-hub/opcat
https://dgrsp.justica.gov.pt/Portals/16/Instrumentos%20de%20Planeamento%20e%20Gest%C3%A3o/Forma%C3%A7%C3%A3o/paf_2020.pdf?ver=2020-08-19-092850-413
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=199&tabela=leis
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Regarding the protection of detainees, the NPM127 stresses that the lack of professional 

staff is also reflected in security issues inside the establishments. As mentioned, this 

situation is more present in larger establishments: “the ratio of guards to inmates per 

wing is much lower than desirable, reaching 1 to 100 at certain times. This reduces the 

control over the normal functioning of daily prison life and the very knowledge of the 

detainees by the guards. Therefore, it is not surprising that there may be incidents of 

violence, drug problems and less attention to the individual situation of each detainee” 

(“o ratio guardas/reclusos por ala é muito inferior ao desejável, chegando a ser de 1 

para 100 em certos momentos. Tal diminui o controlo existente sobre o normal 

funcionamento do quotidiano prisional e o próprio conhecimento dos reclusos pelos 

guardas. Daí que não surpreenda que possa haver maior número de incidentes de 

violência, problemas associados às drogas, e menor atenção à situação individual de 

cada recluso”128). 

On the other hand, the NPM reports that the emergency call buttons, as a rule, do not 

work.  

The NPM also notes that in the above-mentioned case of Petrescu v. Portugal 

(23190/17), the court, in addition to recognising problems arising from the conditions of 

detention, also found the guarantees and effective complaint mechanisms to prevent the 

continuation of the alleged ill-treatment insufficient.  

Concerning the separation of detainees, the reality observed by the NPM indicated, with 

some exceptions, a greater emphasis on night separation. According to the latter report, 

it is evident that the strong constraint that, in this regard, is dictated by the current 

configuration of the infrastructures, meaning that the adequacy of regimes is, 

sometimes, completely compromised. 

 

8. Women in detention 

 

a) Are there any national standards for conditions of detention of women in 

general? If so, what do they require? 

Women in detention are subject to the same rules and conditions defined for the 

different regimes, with the specificities provided for the following areas: personal 

hygiene, medical assistance, transport, execution of disciplinary measures of 

confinement to their cells, solitary confinement and release from the institution (Article 

237 of the General Regulation of Detention Facilities129). 

b) Are there any national standards for holding and accommodating male and 

female detainees separate from each other? If so, what do they require? 

As stated in Article 237 of the General Regulation of Detention Facilities130, the execution 

of custodial sentences and measures depriving women of their liberty shall take place in 

 
127 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman. 
128 Ombudsman (2019), Relatório à Assembleia da República 2018, Lisbon, Ombudsman, p. 29. 
129 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
130 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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a specific prison establishment or unit. This is in accordance with the stipulate in Article 

9 of the Code of Enforcement of Prison Sentences and Imprisonment Measures131. 

According to the DGRSP132, there is a total separation between male and female 

detainees. There are three establishments exclusive for women, and three separated 

units for women in three male prison establishments. 

c) Are there any national standards for special hygiene conditions and/or hygiene 

products for female detainees? If so, what do they require? 

The establishment shall periodically provide detainees who can prove that they cannot 

afford it, with a basic set of hygiene products, the composition of which shall be 

approved by order of the Director-General.  Furthermore, detainees shall be guaranteed 

access to hairdressing services, the frequency and timetable of which shall be 

determined by the Director (Article 238 of the General Regulation of Detention 

Facilities133). Currently, as informed by the DGRSP134, the basic set of hygiene products 

contains, in the case of female detainees, sanitary pads and tampons, as determined by 

an Order of the General Director. 

d) Are there any national standards for special healthcare for female detainees that 

respond to their specific needs, including i.e. pregnancy and post-natal 

treatment, and treatment/support of mother and child? If so, what do they 

require? 

As defined in Article 239 of the General Regulation of Detention Facilities135, the 

establishment shall ensure adequate medical monitoring and periodic screening for 

gynaecological diseases. Female detainees who are pregnant or have recently given birth 

shall be provided with specialised medical care. As far as possible, every effort shall be 

made to ensure that the birth takes place in a hospital outside the institution of 

detention. 

According to the DGRSP136, the monitoring and referral of pregnant detainees to 

hospitals and clinics of the National Health Service, takes place under the same terms, in 

which medical assistance and deliveries to women living in society are processed. Thus, 

the internment in a Health Unit, regardless of the reason, only takes place according to 

clinical criteria legitimated by doctors. 

e) Are there any national standards on pregnant detainees in terms of special 

prison cells for pregnant detainees and/or special facilities for female detainees 

with babies or young children? If so, what do they require? 

 
131 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 

da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
132 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
133 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 

n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
134 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 

written response by e-mail, 28 June 2021. 
135 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 

n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 

several amendments. The last one was by Decree-Law 70/2019, 24 May. 
136 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 

written response by e-mail, 28 June 2021. 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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The General Regulation of Detention Facilities137 states that the accommodation of a 

detainee with a child shall be located in an area of the institution set aside for that 

purpose, separated from the accommodation of other detainees. The accommodation 

space shall be provided with the furniture and equipment necessary for the child to stay 

and shall be of an adequate additional size (Article 244). Furthermore, the detainee may 

have in the accommodation childcare and hygiene products, the child's clothing and toys, 

in the quantities and types determined by the Director (Article 245). 

f) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

In relation to the enforcement of the disciplinary measures for accommodation and 

solitary confinement, the General Regulation of Detention Facilities138 states that the 

physician shall be heard prior to the enforcement of such measures in cases of 

pregnancy, puerperium or after pregnancy interruption. Disciplinary cell confinement 

shall not be applied to detainees in the six months following labour (Article 241). 

The standards mentioned are applicable to all the different regimes and to persons in 

police custody and in remand, with the necessary adaptations (Articles 123 and 124 of 

the Code on the Enforcement of Custodial Sentences and Imprisonment Measures). As 

mentioned above, police custody is a temporary measure and can’t last longer than 48 

hours (Article 254 of the Code of Criminal Procedure)139. 

g) Please indicate any remedies available to female detainees in case of a breach 

or violation of the standards addressed under 8. a) – f), including their 

respective legal basis. 

In the event of a violation of the standards the detainee may follow the procedure stated 

previously (please see section 1.f.)). 

h) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021, if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding this aspect (please provide the exact quotation in both, the national 

as well as in English language) These reports can be found on the webpage of 

the National Preventive Mechanism. For ease of reference a list of links can be 

found via the OPCAT Database. 

In its 2018 report, the NPM140 stresses the need for establishments to be prepared for 

the special care of breastfeeding mothers, and the importance of ensuring easy access 

and the availability of feminine hygiene items. As highlighted, the inability to meet such 

needs may in itself amount to degrading treatment (“o MNP sublinha a necessidade de 

os EPs estarem preparados para os cuidados especiais das lactantes, sendo importante 

assegurar o fácil acesso e a disponibilização de artigos de higiene feminina. A 

incapacidade de dar resposta a tais necessidades poderá configurar, em si, um 

 
137 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 

n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
138 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
139 Portugal, Decree-Law 78/87, that approves the Code of Criminal Procedure (Decreto-Lei n.º 78/87, que 
aprova o Código de Processo Penal), 17 February 1987. 
140 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman. 

https://www.apt.ch/en/knowledge-hub/opcat
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=199&tabela=leis
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
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tratamento degradante”) (“NPM underlines the need for prison establishments to be 

prepared for the special care of breastfeeding mothers and to ensure easy access and 

availability of feminine hygiene products. The inability to meet such needs may 

constitute, in itself, a degrading treatment”),141.  

 

9. Nutrition 

 

a) Are there any national standards with regard to nutrition in detention in 

general? If so, what do they require? 

As stated in Article 31 of the Code of Enforcement of Prison Sentences and 

Imprisonment Measures142, detainees shall be provided with meals in the quantity, 

quality and presentation that correspond to their dietary requirements, age, health 

condition, nature of their work, season and climate, and their philosophical and religious 

convictions. Furthermore, a regular quality control must be ensured, as well as a regular 

control of the composition and nutritional value of the meals provided. Potable water 

shall be permanently available. Detainees may receive food from the exterior, in small 

quantities, except when they are being placed in secure conditions, and may also 

acquire, at their own expense, through the prison canteen service, perishable goods and 

products or objects useful for their daily life provided that health, hygiene and safety 

reasons do not advise against it. Furthermore, the physician or other legally authorised 

and technically qualified person shall carry out regular inspections of the prison 

establishment and shall make recommendations to the director with regard to the 

quantity, quality, preparation and distribution of food supplies (Article 37). According to 

the DGRSP143, this inspection occurs on a daily basis. 

Regarding case law, in the aforementioned case no. 41/17.9GBTVD.S1 of the Supreme 

Court of Justice144, with the decision date of 11/03/2020, mentions inadequate food, but 

the case was dismissed because it wasn’t within the court competence. Similarly, in the 

case no. 5553/19.7T8LSB-L.S1 of the Supreme Court of Justice145 with the decision date 

of 11/11/2020, the plaintiff also claims inadequate food portions, but the habeas corpus 

request was rejected by the court. Lastly, in the case no. 27/20.6GBALM-A.L1-5 of the 

Lisbon Appeal Court with the decision date of 24/11/2020, the plaintiff also mentions 

insufficient food, but the court dismissed the case since the detention conditions alleged 

by the defendant couldn’t be taken as grounds for changing the coercive measures 

applied146. 

b) Are there any national standards with regard to frequency and regularity of 

provision of meals (warm and cold)? If so, what do they require? 

 
141 Ombudsman (2019), Relatório à Assembleia da República 2018, Lisbon, Ombudsman, p. 31. 
142 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
143 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
144 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case  no.41/17.9GBTVD.S1, 11 March 
2020. 
145 Portugal, Supreme Court of Justice (Supremo Tribunal de Justiça), case no. 5553/19.7T8LSB-L.S1, 11 
November 2020. 
146 Portugal, Lisbon Appeal Court (Tribunal da Relação de Lisboa), case no. 27/20.6GBALM-A.L1-5, 24 
November 2020.  

http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/6d03694bfacd5a838025864000585884?OpenDocument
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
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According to the General Regulation of Detention Facilities147 three meals a day and a 

light supper distributed with the 3rd meal are provided (Article 45). No mention of 

requirement for one of the meals to be warm is made. According to the DGRSP148, the 

provision of food is outsourced and the quality and quantity of the food follows rigorous 

criteria, defined by the doctor and nutritionist. 

c) Are there any national standards with regard to healthy food, special diets or 

dietary restrictions? If so, what needs to be provided to detainees? 

In addition to the aforementioned Article 31 Code of Enforcement of Prison Sentences 

and Imprisonment Measures149, Article 45 of the General Regulation of Detention 

Facilities150 states that the institution also shall provide specific food diets as prescribed 

by the physician, and as far as possible, the establishment shall provide specific diets 

that respect the inmate's religious or philosophical convictions. 

d) Please indicate whether there are different standards applicable to different 

detention regimes (pre-trial and post-trial detention and for example, if applicable 

in your jurisdiction: open, semi-open, closed etc.). 

As defined by the General Regulation of Detention Facilities151, detainees who are ill, in 

compliance with a disciplinary measure or subject to a special means of security that 

imply a stay in a specific space, or by reasoned determination of the Director, shall take 

their meals in their cell (Article 47).  

Detainees placed under the open regime may be authorised to prepare their meals in 

places suitable for that purpose, to be defined by the Director, without prejudice to their 

right to receive meals provided by the institution (Article 186).  

In the security regime, food is exclusively provided by the institution, and the entry of 

external items is forbidden. Meals are taken in the cell itself (Article 203). In pre-trial 

detention the entry of meals prepared outside, or drinks of any kind is not allowed.  

Provided that health, hygiene and safety reasons do not advise against it, the entry of 

small quantities of food is allowed, up to a maximum total weight of 1 kg per delivery 

(Article 221).  

During the implementation of a disciplinary measure or while in solitary confinement, 

meals are provided in the accommodation itself (Article 173). 

e) Please indicate any remedies available to detainees in case of a breach or 

violation of the standards addressed under 9. a) – d), including their respective 

legal basis. 

 
147 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
148 Directorate-General of Reinsertion and Prison Services (Direção-Geral de Reinserção e Serviços Prisionais), 
written response by e-mail, 25 May 2021. 
149 Portugal, Law 115/2009 that approves the Code on the Enforcement of Custodial Sentences and 
Imprisonment Measures (Lei n.º 115/2009, que aprova o Código da Execução das Penas e Medidas Privativas 
da Liberdade), 12 October 2009. This law had several amendments. The last one was by Law 27/2019, of 28 
March. 
150 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 
151 Portugal, Decree-Law 51/2011, that approves the General Regulation on Detention Facilities (Decreto-Lei 
n.º 51/2011, que aprova o Regulamento Geral dos Estabelecimentos Prisionais), 11 April 2011. This law had 
several amendments. The last one was by Decree-Law 70/2019, 24 May. 

https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1147&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?ficha=1&artigo_id=&nid=1317&pagina=1&tabela=leis&nversao=&so_miolo=
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In the event of a violation of the standards the detainee may follow the procedure stated 

previously (please see section 1.f.)). 

f) Please, provide a link to the National Preventive Mechanism’s reports from the 

reference period (1 May 2018 to 15 April 2021, if no report is available for this 

period, please provide links to the most recent one and the relevant CPT reports 

from the reference period) and whether there are any recommendations 

regarding these aspect (please provide the exact quotation in both, the national 

as well as in English language) These reports can be found on the webpage of the 

National Preventive Mechanism. For ease of reference a list of links can be found 

via the OPCAT Database. 

The NPM152 highlights the inexistence of meal prepping spaces in some establishments 

and lack of proper space to serve meals, with the meals being served in the detainees’ 

cells. The NPM also highlighted the case of the establishment of Angra do Heroísmo, 

objecting to the poor hygiene of the reused plastic boxes used for food distribution (“As 

condições do refeitório e a impossibilidade de empratamento das refeições no momento 

em que são servidas motivaram queixas dos reclusos de Angra do Heroísmo, 

contestando-se a pouca higiene das caixas de plástico reutilizadas que se usavam para a 

distribuição da comida”) (“The conditions of the cafeteria and the impossibility of cooking 

the meals at the moment they are served motivated complaints from the Angra do 

Heroísmo detainees, who contested the poor hygiene of the reused plastic boxes used in 

the distribution of the food”)153. 

 

 

 

 
152 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman; Ombudsman (2019), 
Relatório à Assembleia da República 2018, Lisbon, Ombudsman. 
153 Ombudsman (2020), Relatório à Assembleia da República 2019, Lisbon, Ombudsman, p. 41. 

https://www.apt.ch/en/knowledge-hub/opcat
https://www.provedor-jus.pt/site/public/archive/doc/MNP_2019_web.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
http://www.provedor-jus.pt/site/public/archive/doc/MNP_2018.pdf
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Part II: National jurisprudence 
 

 

Portugal, Administrative and Tax Court of Sintra (Tribunal 

Administrativo e Fiscal de Sintra), Case no 1173/17.9BELSB 
 

Thematic area Criminal detention; cell conditions;  

Decision date Not available 

Reference details  

 

Portugal, Administrative and Tax Court of Sintra (Tribunal 

Administrativo e Fiscal de Sintra), Case no 

1173/17.9BELSB. 

Key facts of the case 

 

A., who was serving a prison sentence, filed an 

administrative action against the State, claiming that he 

had been forced to share a 35 square meters cell with 

other 11 inmates, for 19 hours a day. He further alleges 

that the cell lacks sufficient sanitary conditions because 

the two existing toilets are near to the beds and have no 

separation from the remainder of the cell. For this, A. 

asks the court to order the state to pay compensation of 

€5,000.00 for non-pecuniary damages. 

Main 

reasoning/argumentation 

 

The appellant argued that the State violated his rights to 

human dignity and privacy, causing stress, depression 

and the feeling of being tortured. In response, the State 

argued that the judicial action was unfounded. After 

taking into account the established case law of the 

European Court of Human Rights related to this case and 

the proven facts, the Court deemed that the conditions 

to which A. was subjected were unlawful, and violate 

Article 3 of the European Convention on Human Rights 

and Articles 1 and 25 of the Portuguese Constitution. 

Key issues (concepts, 

interpretations) clarified 

by the case  

In this case the Court clarified and explained the 

assumptions established by Law 67/2007 [amended and 

republished by Law 31/2008] and Article 483 of the Civil 

Code regarding non-contractual civil liability of the State 

and their cumulative nature: voluntary act, unlawfulness 

(ilicitude) and fault, damage, and causal link between the 

act and the damage. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Court concluded that the fact that caused damage to 

A. could only be attributed to the State prison service 

itself. Therefore, the Court considered that the 

requirements of the non-contractual civil liability of the 

State were fulfilled. Because the Court was unable to 

properly quantify the extent of the damage, it partially 
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upheld A.’s administrative action, condemning the 

Portuguese State to pay the plaintiff €1,000.00, in 

compensation for non-pecuniary damages.        

Key quotation in original 

language and translated 

into English  with 

reference details  

 

“Note-se que, não se pode confundir o cumprimento de 

uma pena privativa da liberdade sem o plácido o conforto 

que, em geral, é fornecido por qualquer habitação, com a 

sujeição de um recluso a condições degradantes, do 

ponto de vista da salubridade e de condições mínimas 

aceitáveis, para o cumprimento e alcance dos fins das 

penas.” 

“It should be noted that one cannot confuse serving a 

prison sentence without the ease and comfort that, in 

general, is provided by any housing, with the subjection 

of an inmate to degrading conditions, from the point of 

view of wholesomeness and minimum acceptable 

conditions for the enforcement and achievement of the 

purpose of penalties.” 

 

Portugal, Administrative and Tax Court of Almada (Tribunal 

Administrativo e Fiscal de Almada), Case no. 984/16.7 BEALM 

 

Thematic area Criminal detention; Cell conditions; 

Decision date Not available 

Reference details  

 

Portugal, Administrative and Tax Court of Almada 

(Tribunal Administrativo e Fiscal de Almada), Case no. 

984/16.7 BEALM. 

Key facts of the case 

 

A., filed an administrative action against the State in 

which he requested the payment of a compensation of 

€5,000.00 for the violation of Articles 3 and 8 of the 

European Convention on Human Rights (ECHR). In 

response, the State argued that the administrative action 

was unfounded, arguing that the requirements of the 

non-contractual civil liability of the State weren’t fulfilled. 

Main 

reasoning/argumentation 

The appellant argued that for 16 months he shared a 

prison cell with 10 other detainees, with an approximate 

area of 22 square meters, which included 11 beds, 10 

closets and one bathroom. In its reasoning, the Court 

noted that in order to examine an alleged violation of 

Article 3 of the ECHR, it should consider the requirements 

established by the European Court of Human Rights 

regarding the interpretation of that article.  



36 

 

Key issues (concepts, 

interpretations) clarified 

by the case  

In this judgement, the Court explained the requirements 

established by the European Court of Human Rights in the 

“Kalachnikov vs. Russia” (Application no. 47095/99) case 

regarding the interpretation of Article 3 of the ECHR. 

According to these requirements, in order for an act to 

constitute a violation of Article 3, it has to have a 

“minimum degree of severity” and constitute a situation 

of degrading treatment i.e. has to inspire feelings of fear, 

anguish and inferiority, or the suffering and the 

humiliation inflicted surpass the limits of a form of 

legitimate treatment or punishment. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

According to the court, A. wasn’t subjected to a situation 

of degrading treatment because he and the other 

detainees remained in their cell for 14 hours a day, had 

bunk beds, and, there were no allegations in terms of 

poor hygiene and salubrity. Therefore, there was no 

evidence that any illnesses or damages resulting from the 

detention conditions to which A. was subjected. In 

addition, there was no proven violation regarding the 

right to privacy protected by Article 8 of the ECHR. As 

such, the Court decided to dismiss the administrative 

action and, consequently, the State was acquitted. 

Key quotation in original 

language and translated 

into English with 

reference details  

 

“Ora, a apreciação de uma situação de tal modo 

intolerável que possa ser reconduzida à apreciação de 

“degradante”, não se basta com a circunstância adversa 

da área disponível ser diminuta devendo resultar 

cumulativamente de outras circunstâncias igualmente 

negativas e nefastas para o visado, alegadas e provadas, 

todas confluindo para a ponderação da existência de uma 

situação cuja gravidade seja configurável como 

“degradante” e que consubstancie a violação dos direitos 

humanos, salvaguardadas pelo artigo 3.º da CEDH”. 

“However, the assessment of a situation so intolerable 

that it can be considered "degrading", is not sufficient 

with the adverse circumstance of the reduced available 

area, but should result cumulatively from other 

circumstances equally negative and harmful for the 

appellant, alleged and proven, all converging to the 

consideration of the existence of a situation whose gravity 

is considered as "degrading" and embodying the violation 

of human rights, safeguarded by Article 3 of the ECHR”. 

 

Portugal; Lisbon Appeal Court (Tribunal da Relação de Lisboa); Case 

no. 27/20.6GBALM-A.L1-5, 24 November 2020 
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Thematic area 
Criminal detention; cell space and conditions; 

sanitary conditions; nutrition; healthcare; 

Decision date 24/11/2020 

Reference details  

 
Portugal; Lisbon Appeal Court (Tribunal da Relação de 

Lisboa); Case no. 27/20.6GBALM-A.L1-5 

Key facts of the case 

 

Not satisfied with the application of the coercion 

measure of pre-trial detention, the now appellant, Q, a 

Chinese citizen, filed an appeal asking the Court to 

change the coercion measure to an obligation to 

remain at home.  

Main 

reasoning/argumentation 

 

According to the appellant, he was subjected to 

degrading treatment in pre-trial detention: he shared 

a cold 7-square-metre cell with no ventilation with 

other detainees; there were no sanitary installations; 

the food was terrible and insufficient; there was 

overcrowding and there was no social distance 

between detainees, and since Q. had heart, stomach 

and lung problems, he was at risk of contracting a 

COVID-19 infection. He added that because he also 

suffered from distress and depression, he deteriorated 

in prison with no physical or emotional support. In 

relation to the detention conditions put forward in 

evidence by Q, the Court argued that they couldn’t be 

taken as grounds for changing a coercive measure. 

Furthermore, the Court noted that the coercive 

measure applied was justified, legal and respected the 

principles of necessity, adequacy and proportionality, 

with no rules being violated.  

Key issues (concepts, 

interpretations) clarified by 

the case  

In this case, the Court clarified the legal regime behind 

the search and seizure orders, their relationship to the 

principles of minimum intervention and 

proportionality, and the application of coercive 

measures. According to the court, the arguments put 

forward by the appellant concerning the conditions of 

the establishment in which he is held cannot be 

considered as grounds for the appeal of against the 

specific order which, in the context of the indictment 

and the requirements for the application of a measure 

of constraint, remanded him in pre-trial detention.  

Results (sanctions) and key 

consequences or 

implications of the case  

The Court decided to dismiss the appeal filed by the 

appellant. However, because the application of 

coercive measures is subordinate to the rebus sic 

stantibus clause, in the course of the process, if the 

elements of the case are altered, during the progress 

of the investigation, the Court, unofficially or upon 

request, can reconsider and change the coercive 

measure applied. 

 

http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/a6e11f47c81d325d80258639004850aa?OpenDocument&Highlight=0,cela
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Key quotation in original 

language and translated 

into English with reference 

details  

 

“Os argumentos aduzidos pelo recorrente quanto às 

condições do estabelecimento prisional em que se 

encontra, ainda que eventualmente a considerar 

noutra sede, não podem ser atendidos como 

fundamentos do recurso do concreto despacho que, no 

quadro da indiciação e dos requisitos para aplicação de 

medida de coacção, decidiu aplicar-lhe a prisão 

preventiva.” 

The arguments put forward by the appellant 

concerning the conditions of the establishment in 

which he is held, even if they should be considered 

elsewhere, cannot be considered as grounds for the 

appeal against the specific order which, in the context 

of the indictment and the requirements for the 

application of a measure of constraint, remanded him 

in pre-trial detention". 

 

Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no. 5553/19.7T8LSB-L.S1, 11 November 2020 

 

Thematic area 
Criminal detention; cell space and conditions, 

sanitary conditions, nutrition, healthcare 

Decision date 11/11/2020 

Reference details  

 
Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no. 5553/19.7T8LSB-L.S1 

Key facts of the case 

 

The appellant filed a habeas corpus request for illegal 

imprisonment arguing, inter alia, that he was being 

subjected to degrading treatment in detention, claiming 

that he shared an unventilated cell with another detainee, 

in a space less than 3m2 in area; there were no sanitary 

conditions, and the showers were communal and without 

privacy; he was starving since the budget for 3 daily 

meals was €1.29; there was overcrowding and no social 

distancing between prisoners who also did not wear 

protective masks; there was regular violence perpetrated 

by staff and there was no psychological support; he had 

no access to the Internet. 

Main 

reasoning/argumentation 

 

The Court starts its reasoning by noting that the habeas 

corpus request serves to protect against abuses of power. 

Therefore, this legal concept is designed to put a prompt 

end to indisputable situations where detention is illegal. 

Hence, the grounds for habeas corpus are set out, in an 

exhaustive manner, in Articles 220 and 222 of the Code 

of Criminal Procedure.  

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/6d03694bfacd5a838025864000585884?OpenDocument
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Key issues (concepts, 

interpretations) clarified 

by the case  

In this case, the Court clarifies the legal system behind 

the habeas corpus request and configures this legal 

concept as a unique remedy to be used when other 

guarantees of the right to freedom fail, and why it cannot 

be used as an appeal.  

Results (sanctions) and 

key consequences or 

implications of the case  

 

According to the court, the conditions, in which the 

appellant allegedly finds himself, do not constitute 

grounds for the provision of habeas corpus since, 

evidently, it does not fit into any of the situations 

provided for in the law. As such, the Court decided to 

reject the habeas corpus request for the lack of a legal 

basis.  

Key quotation in original 

language and translated 

into English with 

reference details  

 

"Como este Supremo Tribunal vem sistematicamente 

decidindo, a providência de habeas corpus está 

processualmente configurada como uma providência 

excepcional, não constituindo um recurso sobre actos do 

processo, designadamente sobre actos através dos quais 

é ordenada ou mantida a privação de liberdade do 

arguido, nem sendo um sucedâneo dos recursos 

admissíveis..." 

"As this Supreme Court has consistently ruled, the habeas 

corpus provision is procedurally configured as an 

exceptional measure, and does not constitute an appeal 

over acts of the process, namely acts through which the 

defendant's deprivation of liberty is ordered or 

maintained, nor is it a substitute for admissible 

appeals..." 

 

Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no.41/17.9GBTVD.S1, 11 March 2020 

 

Thematic area 
Criminal detention and conditions; cell space and 

conditions, healthcare and nutrition 

Decision date 11/03/2020 

Reference details  

 
Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no.41/17.9GBTVD.S1 

Key facts of the case 

 

AA. filed a complaint claiming that the Court should have 

considered the degrading conditions, in which he was 

detained. AA. claimed that he had stayed in a cold 

and unventilated cell of 5 square meters, locked up for 

hours, without medical treatment suitable to his problems 

(drug addiction and hepatitis). He also claimed that the 

food in the prison was inadequate, since the budget for 4 

meals was €1.29. Lastly, he also complained about the 

lack of privacy, the lack of a phone and internet. 

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/6033409bec2559b080258688007cd02d?OpenDocument&Highlight=0,celas
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Main 

reasoning/argumentation 

 

The Court recognizes that a prison sentence cannot entail 

placing a person in inhuman or degrading places or 

depriving the person from any other fundamental right 

which is not incompatible with the deprivation of liberty. 

The Court also recognizes that prisoners have the right to 

complain if they feel that their fundamental rights are 

being violated.  

Key issues (concepts, 

interpretations) clarified 

by the case  

The Court clarifies that the law does not give powers to 

the Supreme Court to assess factual matters (matéria de 

facto), only legal matters (matéria de direito). In this 

case, a mere allegation is not sufficient, no matter how 

much AA. vehemently affirms that the conditions under 

which he is deprived of his liberty are inhuman and 

degrading. Therefore, the decision that AA. intended 

requires factual investigation that needs to happen as 

part of an adversarial process, with evidence from the 

prison services, and with the trial taking place in a public 

hearing. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

According to the Court, the guarantor of the fundamental 

rights of the prisoners isn’t the Supreme Court of Justice 

but the Penalty Enforcement Court (Tribunal de Execução 

de Penas). If the decision of the Penalty Enforcement 

Court isn’t favourable to the prisoner, then he can appeal 

to the Appeal Court. The Court decided to dismiss the 

appellant's claim, because it found the claim to be legally 

unfounded.  

Key quotation in original 

language and translated 

into English  with 

reference details  

 

«Competindo ao TEP “garantir os direitos dos reclusos”, 

um dos quais é, precisamente, o direito a que “os espaços 

de alojamento respeitam a dignidade do recluso e 

satisfazem as exigências de segurança e de 

habitabilidade, designadamente quanto a higiene, luz 

natural e artificial, adequação às condições climatéricas, 

ventilação, cubicagem e mobiliário”, deve, pois, o 

reclamante, invocando o seu estatuto de preso 

preventivo, (ou, depois, enquanto preso em cumprimento 

de pena), peticionar, em primeira instância, àquele 

tribunal de competência especializada que determine aos 

serviços prisionais a efetivação daquele seu direito, 

enquanto estiver preso. Se a decisão do TEP lhe for 

desfavorável, pode recorrer para a Relação». 

«As the TEP is responsible for “guaranteeing the rights of 

prisoners”, one of which is the right for “the 

accommodation to respect the dignity of the prisoner and 

satisfy the requirements of safety and habitability as 

regards hygiene, natural and artificial light, adaptation to 

climatic conditions, ventilation, volume and furniture”, the 

claimant should invoke his status as a person in custody, 

(or, later, as a prisoner serving a sentence), and in the 

first instance, petition this court of specialized 

competence to order the prison services to uphold his 

right, while he is imprisoned. If the decision of the TEP is 
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Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no. 41/176.9GBTVD.S1, 5 February 2020 

 

Thematic area 
Criminal detention; cell space and conditions; 

Healthcare; Nutrition;  

Decision date 05/02/2020 

Reference details  

 
Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no. 41/176.9GBTVD.S1 

Key facts of the case 

 

In 2019, AA. was sentenced to 6 years in prison for the 

crime of trafficking and other illegal activities. Not 

satisfied with this outcome, AA. filed an appeal asking the 

court to review the case. Among other reasons, AA. 

argued that he remains in a cold and unventilated cell of 

5 square metres, locked up for hours, without adequate 

medical or psychiatric treatment for his conditions. AA. 

also claims that the food provided is inadequate, as the 

budget for 4 meals a day is €1.29. He also complains 

about the lack of privacy and the lack of telephone and 

internet. 

Main 

reasoning/argumentation 

 

In their reasoning, the Court starts by saying that with 

regard to the alleged degrading conditions in prison, the 

Court cannot legally assess such claims because those 

don’t fall within the cognizance of the Supreme Court of 

Justice provided for in Article 432 of the Code of Criminal 

Procedure. Furthermore, this Court also argues that it 

shouldn’t ignore the fact that the Appeal Court judgement 

that confirmed the preventive detention does not admit 

an ordinary appeal in double degree (recurso ordinário 

em duplo grau), even if said appeal is disguised as a 

request to reassess the judicial sentence.   

Key issues (concepts, 

interpretations) clarified 

by the case  

Because the appeal presented by AA. contained other 

legal issues, the Court still clarified the legal regime 

applicable to the production of evidence and how the 

facts of the case were legally characterized. The Court 

also assessed whether or not the penalty of 6 years 

prescribed by the Court a quo was too severe. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

Given the facts of the case, the Court decided to partially 

uphold AA’s appeal, sentencing him to a 5-year prison 

sentence for the crime of trafficking and other illegal 

activities. However, in all other aspects, the Court 

confirmed the judgment under appeal.  

Key quotation in original 

language and translated 

into English with 

reference details  

“Não deveria ignorar que o acórdão da Relação que 

confirmou a prisão preventiva não admite recurso 

ordinário em duplo grau, ainda que “disfarçado” no 

pedido de reponderação da decisão condenatória. Nem 

pode desconhecer que perante este Tribunal Supremo só 

se admitem recursos que encontrem abrigo no disposto 

unfavourable, he can appeal to the Appeal Court.» 

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/bcaade8bd1bf6fc580258687006b7b64?OpenDocument
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no art.º 432º do CPP. O que não sucede com a 

impugnação do despacho que decreta medidas coativas, 

incluindo a prisão preventiva (a não ser quando a Relação 

funciona como 1ª instância). E que também não cabe nos 

poderes de cognição do STJ sindicar, em primeira linha, 

as condições em que se executa a prisão preventiva.” 

“It shouldn’t be ignored that the decision of the Appeal 

Court that confirmed the pre-trial detention does not 

allow ordinary appeal in double degree, even if 

"disguised" in the request to reconsider the condemnatory 

decision. Nor it can be unaware that before this Supreme 

Court the only acceptable appeals are the ones that come 

under the provisions of Article 432 of the CPP [Code of 

Criminal Procedure]. This does not happen with the 

challenge to the order that decrees coercive measures, 

including pre-trial detention (except when the Appeal 

Court functions as the court of first instance). Nor does it 

fall within the cognizance of the STJ [Supreme Court of 

Justice] to investigate, in the first place, the conditions 

under which pre-trial detention is carried out.” 

 

Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no. 529/17.1TXLSB-1.S1, 20 November 2019 

Thematic area Criminal detention; Solitary confinement;  

Decision date 20/11/2019 

Reference details  

 
Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no. 529/17.1TXLSB-1.S1 

Key facts of the case 

 

AA. filed a habeas corpus request for illegal imprisonment 

arguing that his fundamental rights were violated when 

he was removed from his cell and taken to the 

disciplinary area, where he was left alone with only the 

clothes on his body, a sheet and a thin blanket. AA. 

claims that the disciplinary sanction imposed on him is 

not being enforced in the manner provided by law and 

asks the Court to uphold the habeas corpus request in 

order to put an end to the situation. 

Main 

reasoning/argumentation 

 

The Court starts its reasoning by noting that the habeas 

corpus request is a reaction against abuses of power, not 

another ordinary recourse. The Court also notes that the 

situation presented didn’t constitute a violation of 

fundamental rights, but, even if it was, the now appellant 

didn’t use the appropriated means of defence that would 

guarantee his personal dignity. Furthermore, placing a 

prisoner in an inappropriate space to comply with a 

disciplinary sanction doesn’t entail a situation of abuse of 

power, but rather a defective fulfilment of the sanction. 

Therefore, the situation does not constitute a situation of 

habeas corpus. 

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/bf25e111d45dbf0e802584b8005e6e0d?OpenDocument
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Key issues (concepts, 

interpretations) clarified 

by the case  

In this case, the Court explains and clarifies the legal 

assumptions required to be faced with a situation of 

habeas corpus and the difference between the legal 

concept and ordinary recourse.  

Results (sanctions) and 

key consequences or 

implications of the case  

The Supreme Court of Justice refused the habeas corpus 

requested presented by AA., for being manifestly 

unfounded.  

Key quotation in original 

language and translated 

into English with 

reference details  

“O cumprimento defeituosamente executado não 

condensa uma situação de abuso de poder, mas 

outrossim um encargo de responsabilidade funcional que 

pode ocasionar, correlatamente, uma responsabilização 

disciplinar e/ou a responsabilidade do Estado.” 

“Defective enforcement does not condone a situation of 

abuse of power, but rather a charge of functional 

responsibility that can cause, correlatively, disciplinary 

accountability and/or the liability of the State.” 

«Dir-se-á de forma “tajante” e definitiva que não 

configura uma situação de violação de direitos essenciais 

da pessoa humana o facto de colocar alguém, em 

cumprimento de uma sanção disciplinar, num espaço 

limitado e a quem é fornecido lençol e cobertor para 

agasalho.» 

«It will be said in a “cutting” and definitive way that it 

does not constitute a situation of the essential rights of 

the human person to place someone, in compliance with a 

disciplinary sanction, in a limited space and to whom a 

sheet and blanket are provided for warmth.» 

 

Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no. 1206/17.9S6LSB-C.S1, 16 May 2019 

 

Thematic area 
Criminal detention; Protection of detainees from 

violence 

Decision date 16/05/2019 

Reference details  

 
Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no. 1206/17.9S6LSB-C.S1 

Key facts of the case 

 

AA., a Moroccan citizen, filed a habeas corpus request for 

illegal imprisonment arguing, inter alia, that he was 

physically and psychologically tortured for several days, 

and that we was denied several rights, such as contacting 

the people who could help him, in particular his family. 

AA claims that the coercive measure of preventive 

detention is excessive and illegal, and asks the Court to 

declare his immediate release. 

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/783bbd889107acc6802583fd002d4eae?OpenDocument
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Main 

reasoning/argumentation 

 

The Court starts by noting that it has been decided in 

past judgements that the habeas corpus request 

constitutes an exceptional measure of urgency in the face 

of serious offenses to freedom. Therefore, the habeas 

corpus request is incompatible with the ordinary appeal of 

the decision applying preventive detention, which should 

be the means of reaction used in this case.  

Key issues (concepts, 

interpretations) clarified 

by the case  

The Court explains the nature and the legal system 

behind the legal concept of the habeas corpus request, 

and how that system relates to ordinary appeals and 

other remedies.  

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Court argues that it cannot legally assess the claims 

made by AA. because those don’t fall within the 

cognizance of the Supreme Court of Justice provided for 

in Article 222(2)(c) of the Code of Criminal Procedure. As 

such, the Court decided to dismiss AA.’s claim, because it 

found the claim to be legally unfounded. 

Key quotation in original 

language and translated 

into English with 

reference details  

 

“A diversidade do âmbito de protecção do habeas corpus 

e do recurso ordinário (garantia do duplo grau de 

jurisdição) configuram diferentes níveis de garantia do 

direito à liberdade, numa relação de complementaridade, 

em que aquela providência permite preencher um espaço 

de protecção para além das garantias da validação 

judicial da detenção e do recurso ordinário.” 

“The diversity of the scope of protection of habeas corpus 

and the ordinary appeal (guarantee of the double degree 

of jurisdiction) configure different levels of guarantee of 

the right to freedom, in a relationship of 

complementarity, in which the habeas corpus provision 

allows for the filling of a protection space beyond the 

guarantees of judicial validation of detention and the 

ordinary appeal” 

 

Portugal; Administrative Court of Appeal South (Tribunal Central 

Administrativo Sul); Case no. 465/13.0BELRA-A, 4 February 2021 

 

Thematic area 
Criminal detention; Protection of detainees from 

violence 

Decision date 04/02/2021 

Reference details   Portugal; Administrative Court of Appeal South (Tribunal 

Central Administrativo Sul); Case no. 465/13.0BELRA-A 

http://www.dgsi.pt/jtca.nsf/170589492546a7fb802575c3004c6d7d/df31c9d03245b35880258673003026b5?OpenDocument&Highlight=0,cela
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Key facts of the case  

P. and L. appealed against the judgment of the Court a 

quo, which had dismissed their action based on non-

contractual liability against the State for M.'s death. In 

their appeal, P. and L. alleged that, while M. was serving 

his sentence of weekend detention, he was the victim of 

physical and psychological abuse by a staff member. On a 

weekend detention, M. was isolated in a cell after drugs 

were discovered in his trousers. He was found dead the 

following day. The appellants now seek the annulment of 

the judgment under appeal, arguing, among other things, 

that the Court a quo made an error in assessing the facts 

of the case; and when it decided that the lack of proper 

investigation into M.'s death, the illegality of M.'s isolation 

in a cell, and the lack of surveillance did not meet the 

requirements for State civil liability. 

Main 

reasoning/argumentation  

Among other arguments, the Court concludes that there 

was no error of judgement when assessing the facts of 

the case, because the evidence presented did not support 

the appellants’ claims that M. was a victim of physical or 

psychological abuse on the part of a guard. As for the 

error of judgement regarding the State’s civil liability, the 

Court starts by saying that the determination of the lack 

of investigation of criminal responsibilities does not fall 

within the scope of the administrative jurisdiction. As for 

the lack of surveillance, the Court finds that there was no 

factual evidence that could justify a different form of 

surveillance of M. and that, the highlighted illegality of 

the act that determined M.’s isolation does not constitute 

non-contractual civil liability of the State, since there isn’t 

a causal link between M.’s death and the lack of 

surveillance or the illegality of his isolation.  

Key issues (concepts, 

interpretations) clarified 

by the case  

In this judgment, the Court clarifies the requirements 

established by Law no. 67/2007 [amended and 

republished by Law no. 31/2008] regarding the non-

contractual civil liability of the State. The Court also 

established that these requirements are cumulative in 

their nature.  

Results (sanctions) and 

key consequences or 

implications of the case  

 

The Court decided to dismiss the appeal and confirmed 

the appealed decision, because there was no evidence 

that the victim was physically or psychologically abused 

by a guard and because the court considered that the act 

that determined M.’s isolation did not comply with the 

requirements for the non-contractual civil liability of the 

State.  

Key quotation in original 

language and translated 

into English with 

reference details  

“Diferentemente seria se viesse provado que o de cujus 

se mostrasse na data do evento significativamente 

alterado, assumindo um comportamento suicida, 

designadamente afirmando que se iria matar ou se 

estivesse provado que este era uma pessoa deprimida, 

com risco elevado de suicídio. O que não ocorre (nem foi 

sequer alegado). Ou seja, por reporte ao estado físico e 

psicológico de M., não resulta da factualidade dada como 

provada nenhum elemento com base no qual se possa 

considerar que existia alguma razão passível de poder 
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justificar uma vigilância diferenciada do mesmo.” 

“It would be different if it were proven that the deceased 

was significantly altered on the date of the event, 

assuming suicidal behaviour, namely stating that he 

would kill himself, or if it were proven that he was a 

depressed person with a high risk of suicide. Which does 

not occur (nor was it even alleged). In other words, as 

regards M.'s physical and psychological state, there is no 

element that emerges from the facts proven, on the basis 

of which it could be considered that there was any reason 

capable of justifying differentiated surveillance of him”. 

 

Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no. 42/14.9SOLSB-B.S1, 24 May 2017 

 

Thematic area Criminal detention; Cell conditions; 

Decision date 24/05/2017 

Reference details  

 

Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no. 42/14.9SOLSB-B.S1 

 

Key facts of the case 

 

In 2017, D. was sentenced, by a cumulative legal 

decision, to 13 years in detention for several crimes of 

theft. Not satisfied with this outcome, D. filed an appeal 

to the Lisbon Court of Appeal, asking the Court to review 

the case and change his sentence. However, because the 

Appeal Court hadn’t made a decision, D. filed to the 

Supreme Court of Justice a habeas corpus request for 

illegal imprisonment arguing, among other things, that he 

is housed in a cold, grey and damp cell. He is now asking 

the Supreme Court of Justice to grant his immediate 

release. 

Main 

reasoning/argumentation 

 

In their reasoning, the Court argues that the habeas 

corpus request is a reaction against abuses of power, not 

an ordinary appeal that discusses possible wrongdoings 

that may have motivated a judicial sentence.  

Key issues (concepts, 

interpretations) clarified 

by the case  

In this case, the Court explains the legal system behind 

the habeas corpus request, and why it cannot be used as 

an ordinary appeal since its extraordinary nature does not 

refer to its subsidiarity in relation to the ordinary appeal, 

but rather to the fact that it is a measure designed to 

respond to situations of extreme abuse of power, with a 

speed incompatible with the previous exhaustion of other 

judicial remedies. 
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Results (sanctions) and 

key consequences or 

implications of the case  

According to the court, just because the Appeal Court has 

not made a decision, that does not mean that the 

appellant is in a situation of preventive detention. 

Furthermore, the fact that the appellant is housed in a 

cold, grey and damp cell does not constitute grounds for 

the provision of habeas corpus since, evidently, it does 

not fit into any of the situations foreseen in the law. As 

such, the Court decided to dismiss the appellant's claim, 

because it found the claim to be legally unfounded. 

Key quotation in original 

language and translated 

into English with 

reference details  

 

“Com efeito, a natureza extraordinária da providência não 

se refere à sua subsidiariedade em relação aos meios de 

impugnação ordinários das decisões judiciais, mas antes e 

apenas à circunstância de se tratar de providência 

vocacionada a responder a situações de gravidade 

extrema, com uma celeridade incompatível com a prévia 

exaustação dos recursos ordinários e com a sua própria 

tramitação.” 

“Indeed, the extraordinary nature of the measure does 

not refer to its subsidiarity in relation to the ordinary 

means of challenging judicial decisions, but rather to the 

fact that it is a measure designed to respond to situations 

of extreme gravity, with a speed incompatible with the 

previous exhaustion of ordinary appeals and with its own 

processing.” 

 
 

Portugal; Supreme Justice Court (Supremo Tribunal de Justiça); 

Case no. 61/17.3YFLSB, 9 August 2017 

 

Thematic area 
Criminal detention; cell conditions; Recreation 

time; Nutrition; 

Decision date 09/08/2017 

Reference details  

 
Portugal; Supreme Justice Court (Supremo Tribunal de 

Justiça); Case no. 61/17.3YFLSB 

Key facts of the case 

 

AA. filed a habeas corpus request for illegal 

imprisonment arguing that since his detention he has 

never benefited from an individual cell and has 

sometimes had to share a cell with 30 detainees in a 

restricted space, in truly sub-human conditions. He 

added that because of the prison guards' almost monthly 

strikes, his recreation time has been reduced, visits from 

family and friends suspended, the canteen closed during 

the strike period, and his correspondence and 

communication rights restricted. Now AA. is asking the 

Court to order his release or place him under house 

arrest. 

http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/60ef9e244fc9a23a80258178005b0255?OpenDocument
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Main 

reasoning/argumentation 

 

The Court starts its reasoning by noting that the habeas 

corpus mechanism aims to react against any arbitrary 

deprivation of freedom or against the maintenance of 

manifestly illegal imprisonment. However, in this case, 

the appellant does not present any fact or circumstance 

that would show a situation of illegal imprisonment.  

Key issues (concepts, 

interpretations) clarified 

by the case  

In this case, the Court explains that the habeas corpus 

request cannot be used as an ordinary appeal, since this 

legal concept aims to be a remedy against a direct, 

immediate, patent and gross violation of the right to 

freedom. Furthermore, the Court also points out that the 

request to convert a prison sentence into house arrest is 

a request that has to follow the rules established by Law 

no. 115/2009 [amended and republished by Law no. 

27/2019]. However, even under the rules of Law no. 

115/2009, the conditions in which the sentence is carried 

out don’t fall within the requisites established to modify 

the sentence.  

Results (sanctions) and 

key consequences or 

implications of the case  

 

According to the court, the conditions in which the 

sentence is carried out don’t fall within the scope of the 

habeas corpus request, such as asking the Court to 

change the sentence to house arrest. As such, the Court 

decided to dismiss the appellant's claim, because it found 

the claim to be legally unfounded.  

Key quotation in original 

language and translated 

into English with 

reference details  

 

“A providência [habeas corpus] visa, pois, reagir, de 

modo imediato e urgente, contra a privação arbitrária da 

liberdade ou contra a manutenção de uma prisão 

manifestamente ilegal, ilegalidade essa que se deve 

configurar como violação directa, imediata, patente e 

grosseira dos seus pressupostos e das condições da sua 

aplicação.” 

“The aim of the request [habeas corpus], is therefore, to 

react, immediately and urgently, against the arbitrary 

deprivation of liberty or against the maintenance of a 

manifestly illegal prison, an illegality that must be 

configured as a direct, immediate, patent and gross 

violation of its assumptions and conditions of its 

application.” 

 

Portugal, Administrative and Tax Court of Sintra (Tribunal 

Administrativo e Fiscal de Sintra), Case no. 329/16.6BESNT, 17 

October 2018 

 

Thematic area Criminal detention; Healthcare;  

Decision date 17/10/2018 

Reference details  Portugal, Administrative and Tax Court of Sintra (Tribunal 

Administrativo e Fiscal de Sintra), Case no. 
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329/16.6BESNT 

Key facts of the case 

C. brought an administrative action against the State, 

asking the Court to order the payment of compensation 

for non-pecuniary damages. According to C., when he 

entered the prison establishment, he asked to see a 

doctor because of his health problems. However, after 

that first medical appointment, C. never had the medical 

tests that were promised, never had another medical 

appointment and was never given any medication. He 

was also placed in a cell occupied by an inmate suspected 

of being infected with hepatitis, which put him at risk of 

worsening his health condition. He adds that he was 

treated with indifference while he was in prison, and that 

he was only allowed to make a phone call after 

threatening to start a hunger strike and to kill himself. 

After being released, he resumed his medical treatment 

and had to start psychological and psychiatric treatment 

due to how he was treated in prison.  

Main 

reasoning/argumentation 

 According to the Court there was not any violation of C.’s 

right to health protection since his stay in prison was 

short and there was no reason to conclude that C. needed 

medical care that wasn’t provided. It was also proven that 

C. made a phone call when he entered the prison and that 

he was not treated with indifference.  

Key issues (concepts, 

interpretations) clarified 

by the case  

In this judgment, the Court clarified the requirements 

established by Law 67/2007 [amended and republished 

by Law 31/2008] regarding non-contractual civil liability 

of the State and established a distinction between 

wrongful behaviour (ilicitude) and illegal behaviour 

(ilegalidade). Furthermore, the court also established that 

the requirements for the non-contractual civil liability of 

the State are cumulative. 

Results (sanctions) and 

key consequences or 

implications of the case  

 

According to the Court, the first requirement to assess 

non-contractual civil liability of the State - wrongful 

behaviour (ilicitude) – was not fulfilled. As such, the Court 

decided to dismiss the administrative action and, 

consequently, the State was acquitted.  

Key quotation in original 

language and translated 

into English with 

reference details  

 

 “É certo que o autor não foi imediatamente observado 

pelos serviços clínicos do Estabelecimento Prisional 

aquando do seu ingresso no mesmo. Contudo, não é 

menos certo que a circunstância de o autor ter declarado, 

aquando do ingresso, de que, tendo em atenção, o seu 

estado de saúde, precisava de ser visto por um médico, 

não impõe a conclusão de que o mesmo necessitava de 

cuidados médicos imediatos. (...) Por outro lado, cumpre 

referir que o facto de não terem sido realizados exames 
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médicos e de o autor nunca mais ter estado em consulta 

médica, bem como de não lhe ter sido ministrada 

qualquer medicação (...), não contende necessariamente, 

com o seu direito à protecção da saúde. (...) De facto, 

importa ter presente que o autor esteve preso 14 dias, ou 

seja, um período de tempo relativamente curto, pelo que, 

e atenta a factualidade provada, não podemos concluir 

que a sua permanência (...) contendeu com a prestação 

dos cuidados médicos regulares de que necessita. (...). 

Acrescente-se que se é certo que não foi ministrada 

qualquer medicação ao autor, não é menos certo que o 

autor nada alegou concretamente quanto à necessidade 

de ser medicado durante o período em que esteve preso.” 

“It is true that the plaintiff was not immediately seen by 

the clinical services of the institution upon his admission. 

However, it is no less certain that the circumstance of the 

plaintiff having declared, when he entered the prison, that 

he needed to be seen by a doctor due to his health 

condition, does not require the conclusion that he needed 

immediate medical care. (...) On the other hand, it must 

be stated that the fact that no medical examinations were 

carried out and that the plaintiff never had another 

medical consultation, as well as the fact that no 

medication was administered to him (...), does not 

necessarily conflict with his right to health protection. (...) 

In fact, it is important to bear in mind that the plaintiff 

was detained for 14 days, i.e. a relatively short period of 

time, so that, in view of the proven facts, we cannot 

conclude that his detention (...) contravened the 

provision of regular medical care that he needs. (...). It 

should be added that, while it is true that no medication 

was administered to the plaintiff, it is no less true that the 

plaintiff did not specifically allege any need for medication 

during the period in which he was imprisoned.” 

  

Portugal, Administrative and Tax Court of Leiria (Tribunal 

Administrativo e Fiscal de Leiria), Case no. 2076/16.0BELSB, 1 June 

2020  

 

Thematic area Criminal detention; Cell conditions; 

Decision date 01/06/2020 

Reference details  Portugal, Administrative and Tax Court of Leiria (Tribunal 

Administrativo e Fiscal de Leiria), Case no. 
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2076/16.0BELSB 

Key facts of the case 

D. filed an administrative action against the State, asking 

the Court to order the payment of compensation for non-

pecuniary damages. In his claim, D. argues that while he 

was serving his sentence, he was held in a common cell 

with 17 other detainees. D. said that the common 

accommodation was about 40 square meters in area, 

which, according to him, violates Articles 3 and 8 of the 

European Convention on Human Rights, causing stress, 

anguish and a feeling of being tortured. 

Main 

reasoning/argumentation 

After considering the facts of the case, the Court states 

that the Portuguese law does not establish anything 

regarding the size of prison accommodation. The Court 

noted that the European Court of Human Rights (ECHR) 

has established that 4 square meters per inmate is 

the desirable and approximate area for common 

detention cells. Thus, considering that D. stayed in a 

dormitory cell with 70.62 square meters – which had a 

common area of 19.65 square meters for a total of 18 

inmates - it can be considered that the dimensions 

established by the ECHR are observed, since each 

detainee has an area of 3.92 square meters and, if we 

consider the dimensions of the common space, 5.02 

square meters. Thus, there isn't a violation of D.'s rights.  

Key issues (concepts, 

interpretations) clarified 

by the case  

In this judgment, the Court explains and clarifies 

the principle of civil liability of the State, explaining the 

requirements needed to determine if the State is liable. 

Thus, the non-contractual civil liability of the State has to 

necessarily fulfil the cumulative requirements of the facts, 

wrongful behaviour (ilicitude), culpability, damage and 

the causal link between the facts and the damage.   

Results (sanctions) and 

key consequences or 

implications of the case  

 

According to the court, the first requirement to assess 

non-contractual civil liability of the State - wrongful 

behaviour (ilicitude) - was not fulfilled. As such, the Court 

decided to dismiss the administrative action and, 

consequently, the State was acquitted. 

Key quotation in original 

language and translated 

into English  with 

reference details  

 

“(…) legislação portuguesa nada prevê a respeito da área 

propriamente dita dos alojamentos prisionais, limitando-

se a estabelecer, no n.º 4 do artigo 26.º do Código da 

Execução das Penas e Medidas Privativas da Liberdade, 

que “Os espaços de alojamento respeitam a dignidade do 

recluso e satisfazem as exigências de segurança e de 

habitabilidade, designadamente quanto a higiene, luz 

natural e artificial, adequação às condições climatéricas, 

ventilação, cubicagem e mobiliário”. Neste desiderato, 

importa, então, atender aos entendimentos veiculados 
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pelo TEDH, o qual tem vindo a densificar o comando 

normativo plasmado no supracitado artigo 3.º da CEDH. 

Assim, e pese embora o TEDH tenha, efectivamente, 

apontado o espaço de 7 m2 por recluso como a área 

desejável e aproximada das celas comuns de detenção, 

tal entendimento viria a ser objecto de revisão, tendo o 

TEDH vindo a fixar esse mesmo espaço em 4 m2, no caso 

Ostrovar v. Moldova”. 

"(...) Portuguese legislation does not stipulate anything 

about the size of prison accommodation, and is limited to 

establishing, in paragraph 4 of Article 26 of the Code of 

Execution of Penalties and Measures Restricting Liberty, 

that "Prison accommodation shall respect the dignity of 

the prisoner and meet the requirements of safety and 

habitability, particularly with regard to hygiene, natural 

and artificial light, adequacy in relation to the climatic 

conditions, ventilation, cubic capacity and furniture". In 

this respect, it is important to pay attention to the 

understandings of the ECHR, which has been 

consolidating the legislative order set out in the 

aforementioned Article 3 of the ECHR. Thus, and although 

the ECHR had, in fact, indicated the space of 7 m2 per 

detainee as the desirable and approximate area of the 

common detention cells, this understanding would be 

subject to review, and the ECHR has come to fix this 

space at 4 m2, in the case of Ostrovar v. Moldova". 

 

 


