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Introduction 
Over the past decade, the prominence of the rule of law at the EU level has increased 
tremendously. The phenomenon of rule of law backsliding has led amongst other measures 
to the introduction of the European Rule of Law Mechanism, a preventive mechanism 
within the EU’s Rule of Law Toolbox, and the rule of law has become an important area of 
activity for the EU.  

The Venice Commission Checklist has been referred to in the Commission’s 2019 rule of 
law Communication A blueprint for action and in the annual reports on the rule of law that 
the Commission has published since 2020. The European Parliament has called on the 
European Commission “for the inclusion in the annual report of important missing elements 
of the Venice Commission’s 2016 Rule of Law Checklist, such as prevention of the abuse 
of powers, equality before the law and non-discrimination”.2 The EU’s Committee of the 
Regions has also called on the EU to further develop its rule of law monitoring “using and 
refining the Venice Commission’s Rule of Law Checklist”.3 In the context of adopting the 
rule of law conditionality regulation (2020/2092), the European Economic and Social 
Committee stressed that it was important to develop concrete criteria in the form of 
guidelines for the identification of rule of law deficiencies, and that the European 
Commission could in this context also draw on the Checklist.4 Last but not least, the 
Checklist has been referred to by the Court of Justice of the European Union.5 In sum, the 
Checklist provides an important standard for the EU in establishing benchmarks to 
measure the situation of the rule of law and the functioning of judicial systems in the EU 
Member States.6  

At the same time, over the past decade, the EU system has provided important stimuli for 
further developing the notion of the rule of law within and beyond the EU. This ranges 
from the judiciary (the Court of Justice has developed a line of landmark rulings)7 to the 
EU policy makers with, for instance, the European Commission highlighting key elements 
of the rule of law going beyond traditional principles such as legality, legal certainty, 
equality and access to justice. In that sense, there is potential for cross-fertilisation 
between the Council of Europe and EU systems.  

 
2 European Parliament, resolution of 28 February 2024 report on the Commission’s 2023 Rule of Law 
report (2023/2113(INI)), para 82. See already resolution of 30 March 2023 on the 2022 Rule of Law 
Report — the rule of law situation in the European Union (2022/2898(RSP)), para 20 and resolution 
of 19 May 2022 on the Commission’s 2021 Rule of Law Report (2021/2180(INI)), para 2. The 
Checklist is referred to in the rule of law regulation of the EU, see EU regulation 2020/2092, Recital 
16. 
3 Committee of the regions, Opinion — Strengthening the rule of law within the Union — A blueprint 
for action, 12 February 2020, para 26.  
4 EESC, Opinion, 18 October 2018, Point 4.3. In fact, the Guidelines as adopted by the Commission 
refer to the Venice Checklist. See Communication from the Commission Guidelines on the application 
of the Regulation (EU, EURATOM) 2020/2092 on a general regime of conditionality for the protection 
of the Union budget 2022/C 123/02, para 63.  
5 See e.g. CJEU, C-157/21, 16 February 2022, para 325; T-290/17, 30 January 2019, para 68.  
6 European Parliament resolution of 18 April 2023 on the institutional relations between the EU and 
the Council of Europe (2022/2137(INI)), lit. R.  
7 See Laurent Pech and Dimitry Kochenov, Respect for the Rule of Law in the Case Law of the 
European Court of Justice: A Casebook Overview of Key Judgments since the Portuguese Judges 
Case, SIEPS 2021.  
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Based on these developments and on the availability of FRA research and findings, the 
European Union Agency for Fundamental Rights (FRA) hereby suggests selected 
considerations for possible additions and updates to the Checklist. The selection of 
suggestions does not necessarily signal a ranking of urgency or importance; it is based on 
the data collected and analysed by FRA over the recent years. 
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1. Further strengthening the guarantee of human rights 
as a rule of law benchmark 

The interdependency between the rule of law and human rights is well recognised. In the 
recent words of the UN High Commissioner for Human Rights: “human rights are at the 
heart of the rule of law and building trust in public institutions. Human rights are the 
Grundnorm, the underlying basis for any functioning rule of law system.”8 

Paragraph 36 of the current Checklist states that in combination with the provisions of the 
ECHR, the Rule of Law creates obligations of the State “to guarantee that individuals under 
their jurisdiction have access to effective legal means to enforce the protection of their 
human rights, in particular in situations when private actors infringe these rights”. 
Nevertheless, apart from equality (D) and access to justice (E), respect for human rights 
is not a separate benchmark as such in the Checklist. The Checklist only deals with human 
rights ”when they are linked to specific aspects of the Rule of Law”.9 It is interesting to 
note that the Checklist adopted in 2016 followed the structure of the Venice Commission’s 
2011 Report on the rule of law, omitting only one of the six self-standing benchmarks, 
namely “respect for human rights”.10 A comparative analysis shows that fundamental and 
human rights are a key element of any list of rule of law benchmarks.11 

The Venice Commission could consider integrating a more encompassing approach to 
human rights. The European Court of Human Rights has underlined that the Rule of Law 
inspires all ECHR provisions.12 It also appears that the link between the Rule of Law and 
human rights is becoming increasingly obvious. The Court has even qualified the ECHR as 
“essentially a rule-of-law instrument”.13 

 
8 Volker Türk, UN High Commissioner for Human Rights, Briefing on the Secretary-General’s new 
Vision for the Rule of Law, see also New Vision of the Secretary-General for the Rule of Law, published 
by the Secretary-General in follow-up to his 2021 Our Common Agenda report (A/75/982) where he 
committed to promote a new vision for the rule of law in support of efforts to put people at the 
centre of justice, July 2023. 
9 See paragraph 31 of the Checklist.  
10 The 6 benchmarks (there called “necessary elements”) identified in the 2011 report are: (1) 
Legality, including a transparent, accountable and democratic process for enacting law (2) Legal 
certainty (3) Prohibition of arbitrariness (4) Access to justice before independent and impartial 
courts, including judicial review of administrative acts (5) Respect for human rights (6) Non-
discrimination and equality before the law. 
11 See for instance, factor 4 of the WJP Rule of Law Index including equal treatment and absence of 
discrimination; the right to life and security of the person is effectively guaranteed; due process of 
the law and rights of the accused; freedom of opinion and expression is effectively guaranteed; 
freedom of belief and religion is effectively guaranteed; freedom from arbitrary interference with 
privacy is effectively guaranteed; freedom of assembly and association; fundamental labour rights. 
These must all be effectively guaranteed as ”a system of positive law that fails to respect core human 
rights established under international law is at best “rule by law,” and does not deserve to be called 
a rule of law system”. See WJP Rule of Law Index – Factor 4 (fundamental rights). 
12 European Court of Human Rights (ECtHR), Engel v. the Netherlands, No. 5370/72, 8 June 1976, 
paragraph 69.  
13 European Court of Human Rights (ECtHR), Grzęda v. Poland, No. 43572/18, 15 March 2022, 
paragraph 339. 
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1.1. Non-implementation 
While the Checklist establishes the benchmark of “compliance with human rights law, 
including binding decisions of international courts” under A.3. (Relationship between 
international law and domestic law) and also under E.2.d. (Effectiveness of judicial 
decisions), the issue of non-implementation of human rights law could be addressed more 
prominently.  

Recurrent and persistent non-implementation of human rights is a major rule of law 
problem, as it sends a clear signal to society that the law no longer rules. This is especially 
problematic where judgments by national higher courts against which no judicial remedy 
is available are not implemented. Admittedly, such a situation also arises at the European 
level, but is not limited to this layer of governance. At the beginning of 2024, 624 leading 
ECtHR judgments were awaiting implementation in EU Member States, leading to a 
situation where 44% of the leading judgments issued against EU Member States in the 
past decade remain unimplemented. In addition, many EU Member States fail to fully 
comply with judgments of the CJEU.14 There appears to be no available data comparing 
non-implementation of decisions of national higher courts. Where higher court judgments 
in areas of such importance as human rights are not implemented, the authority of the 
judicial system - a core element of the rule of law - is put a risk. The European Commission 
has reacted to this situation by addressing the non-implementation of ECtHR judgments 
in its annual Rule of Law report, thereby signalling that the non-implementation of judicial 
decisions relating to human (and fundamental) rights is a key rule of law concern.   

As an example, border management is one of the areas where non-implementation can 
clearly lead to a rule of law issue. Although numerous reports of violations of fundamental 
rights appear credible, many of the incidents are not investigated. This is what FRA 
concludes in a recent report. The Agency was able to identify only a few national 
investigations and very few national court proceedings that led to actual convictions. The 
report concludes that “[a] sense of impunity prevails”. Many of the cases that the ECtHR 
has so far adjudicated point to “systemic gaps in national investigations”.15 In its 
submission to the 2023 annual rule of law report, FRA also stresses the following: To 
prevent irreparable harm, the ECtHR receives many requests for interim measures. For 
example, in regard to the situation in the three EU Member States bordering Belarus, 
between 20 August 2021 and 18 February 2022, the ECtHR received requests for interim 
measures in 69 cases concerning a total of 270 applicants, which were granted in most 
(65 cases). The non-implementation of binding rulings from both European courts creates 
legal uncertainty, which also erodes the principle of legality – all inherent in the concept 
of the rule of law under EU law.16  

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below for consideration by the Venice Commission: 

 
14 See Justice delayed and justice denied: Non-implementation of European Courts Judgments and 
the Rule of Law, 2024 edition; see Council of Europe (2024), Supervision of the execution of 
judgments decisions of the European Court of Human Rights – 17th Annual Report of the Committee 
of Ministers – 2023.  
15 FRA (2024), Guidance on investigating alleged ill-treatment at borders, pp. 3 and 24.  
16 FRA (2023), Submission by the European Union Agency for Fundamental Rights to the European 
Commission in the context of the preparation of the annual Rule of Law Report 2023, p. 45.  
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Compliance with the law. Do public authorities act on the basis of, and in 
accordance with standing law?17 See A.2. of the Checklist (also A.5. is relevant) 

i. Are the powers of the public authorities defined by law? 
ii. Is the delineation of powers between different authorities clear?  
iii. Are the procedures that public authorities have to follow established by law?  
iv. May public authorities operate without a legal basis? Are such cases duly justified?  
v. Do public authorities comply with their positive obligations by ensuring 

implementation and effective protection of human rights?  
vi. In cases where public tasks are delegated to private actors, are equivalent 

guarantees established by law? 
vii. Is there a mechanism in place to ensure that binding judicial decisions, especially 

those concerning fundamental rights compliance, are implemented fully and without 
delay? 

viii. Is there a strategy, policy or action plan in place that aims at ensuring that (national, 
European and international) human rights obligations are fulfilled?  

ix. Is human rights data collected by independent monitoring bodies, and if so, is data 
on compliance used to inform law and policy making? 

 

1.2. Human rights institutions 
The establishment and effective operation of independent and efficient National Human 
Rights Institutions (NHRIs) can contribute to the prevention of non-implementation or 
partial implementation of human rights obligations and rule of law backsliding. Such 
institutions also play a key role in ensuring the right to good administration codified by 
Article 41 of the Charter. NHRIs are part of a global network, the Global Alliance of National 
Human Rights Institutions (GANHRI) which has a Sub-Committee on Accreditation (SCA) 
that is tasked with peer-review of the member organisations against the so-called ‘Paris 
Principles’. 18  

In the context of the Universal Periodic Reviews, States have been placing increasing 
importance on NHRIs by issuing recommendations about them to their fellow States. This 
emphasis has encouraged States to either establish NHRIs or assist existing NHRIs in 
meeting the requirements for full compliance with the Paris Principles. This is also linked 
to the UN Sustainable Development Goal number 1619, which is referred to in the Checklist 
(para 23). Indicator 16.a.1. of that goal requires the existence of “independent national 
human rights institutions in compliance with the Paris Principles”.20 

 
17 CDL-AD(2016)007, Rule Of Law Checklist, point A.2.  
18 FRA (2014), Handbook on the establishment and accreditation of National Human Rights 
Institutions in the European Union, p. 5.  
19 SDG 16 aims at the promotion of peaceful and inclusive societies, access to justice for all and the 
building of “effective, accountable and inclusive institutions at all levels”. 
20 On the rationale the UN explains the following: “These fundamental functions that NHRIs play 
and their increasing participation in the international human rights fora make them important 
actors in the improvement of the human rights situation, including the elimination of 
discriminatory laws and the promotion and enforcement of non-discriminatory laws. At the national 
level reporting, the better the accreditation classification of the NHRI reflects that it is credible, 
legitimate, relevant and effective in promoting human rights at the national level.” See for more on 
indicator 16.1.1. the SDG indicator metadata as available here. 
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States have widely recognised independent human rights bodies as key guarantors of the 
rule of law. For instance, the Committee of Ministers has underlined that “effective, 
pluralist and independent national human rights institutions (NHRIs) are among the pillars 
of respect for human rights, the rule of law and democracy”.21 Their legal basis should 
preferably be in the constitution.22 NHRIs monitor the implementation of human rights and 
access to justice. They directly contribute to facilitating access to justice through providing 
information and awareness raising, and may serve as quasi-judicial mechanisms.23 Such 
institutions also play a key role in ensuring the right to good administration codified by 
Article 41 of the EU Charter of Fundamental Rights. Finally, they play a key role in the 
legislative and policy-making process through their power to advise based on monitoring 
of “existing and draft policies and legislation with human rights implications before, during 
and after their adoption”.24  

The rule of law relevance of NHRIs became especially visible during the COVID crisis when 
many focused on the rule of law implications of the various government measures.25 This 
is also true for other independent bodies with specialised mandates, such as equality 
bodies. Strong and cohesive independent human rights bodies are a vital part of the 
national level human rights protection system. By raising awareness, providing advice, 
monitoring and holding authorities to account, they can be important partners for 
governments in crisis situations while also contributing to holding government 
accountable. The increasing weight given to NHRIs can also be seen in the country-specific 
recommendations in the Commission’s 2024 Rule of Law report.26 For instance, Czechia, 
Italy, Malta and Romania are called upon to take the final steps in establishing an NHRI 
and obtaining A-accreditation so that all EU Member States are equipped with a fully 
independent NHRI. The yearly submission of the European Network of Human Rights 
Institutions (ENNHRI) to the Commission21 and their website dedicated to the State of the 
rule of law in Europe are examples of how human rights bodies approach their 
responsibility as rule of law actors proactively.  

Moreover, in 2024 the EU recognised the importance of independent bodies by harmonising 
the standards for equality bodies across the EU. The respective EU directives require 
Member States to establish bodies that are “independent and free from external influence, 
and that ... do not seek or take instructions from the government or from any other public 

 
21 Recommendation CM/Rec(2021)1 of the Committee of Ministers to member States on the 
development and strengthening of effective, pluralist and independent national human rights 
institutions. 
22 Ibid., Article I (2) of the Appendix. 
23 FRA (2020), Strong and effective national human rights institutions – challenges, promising 
practices and opportunities, p. 63.  
24 Recommendation CM/Rec(2021)1 of the Committee of Ministers to member States on the 
development and strengthening of effective, pluralist and independent national human rights 
institutions, Article II (3) of the Appendix. 
25 Out of 34 NHRIs surveyed, 24 focused on the rule of law. See FRA (2020), Strong and effective 
national human rights institutions – challenges, promising practices and opportunities, p. 94.  
26 The Commission also acknowledges the role the NHRI plays in Slovakia for its role on the rule of 
law; the prominent role of the NHRI in Cyprus in monitoring the use of EU funds; the fact that 
Denmark took steps to increase the NHRI’s independence; that Ireland took steps to strengthen 
their NHRI; that Germany engaged in a reaccreditation as A-status NHRI and that Sweden took steps 
to secure funding and attain A-status for its new NHRI. At the same time, the Commission expresses 
concerns over lack of resources in Ireland, workload without resources in France and protracted 
governance issues in the NHRI of the Netherlands. See European Commission, 2024 Rule of law 
report - Country chapter abstracts and recommendations, July 2024. 
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or private entity while performing their tasks and exercising their competences”. The 
legislation also requires that “each equality body is provided with the human, technical 
and financial resources necessary to perform all its tasks and to exercise all its 
competences effectively”. Finally, the directives oblige Member States to ensure that all 
equality bodies are able to receive complaints and to provide assistance to victims, they 
must be empowered to conduct inquiries, issue decisions and opinions and also to act 
before the courts.  

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below for consideration by the Venice Commission: 

Human rights institutions 

i. Is there an independent, A-accredited National Human Rights Institution established 
in compliance with the Paris Principles and/or an Ombudsman institution established 
in line with the Venice Principles?  

ii. Is their mandate legally prescribed at the constitutional level, and/or in a law which 
defines the mandates and functions of such institutions, guarantees their 
independence and provides them with the means necessary to accomplish their 
functions effectively? 

iii. Do the independent human rights bodies have the necessary human and financial 
resources to carry out their mandates?  

iv. Are there visible efforts to implement the recommendations by GANHRI’s Sub-
Committee on Accreditation (SCA) regarding compliance with the Paris Principles and 
ongoing efforts to ensure that the NHRIs are independent and effective and fully 
compliant with the Paris Principles as interpreted by the SCA General Observations? 

v. Are independent human rights bodies invited to participate in consultations by law 
and policy makers in order to help ensure that legislation and policies conform with 
human rights? (see also A.5.v. of the Checklist). Do such bodies have the power to 
issue opinions or recommendations on draft legislation on their own initiative? Are 
there legal requirements and measures in place to ensure a government response to 
and follow-up to such recommendations within a specified time period? 

vi. Are independent human rights bodies consulted by law and policy makers whenever 
emergency situations arise that require special emergency responses? Are they 
effectively involved when the government considers a temporary derogation from 
certain human rights (see B.6. of the Checklist)? 
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2. An enabling framework for civic space as a 
benchmark for the rule of law  

Civic space is defined in the respective 2020 UN guidance note as the environment that 
enables people and groups to participate meaningfully in society. It is the States who shape 
the space where people can engage in dialogue with one another and with authorities 
about issues that affect their lives, from “the quality of basic services, to better institutions 
and respect for fundamental freedoms”. Civic space is also linked to a reliance on 
“mechanisms that allow effective access to information, dialogue and the expression of 
dissenting and unpopular views”.27  

Over the past decade, it has been increasingly recognised that an enabling framework for 
civic space is a precondition for a solid rule of law culture. Equally, it has been increasingly 
acknowledged that civil society organisations (CSOs) play a key role in upholding the rule 
of law.28  

The Agency has underlined in its reports that civil society contributes to the rule of law in 
a variety of ways, including by:   

 contributing to law and policy making (via advocacy or involvement in public 
consultations); 

 fostering a rule of law culture (including through advocacy and awareness raising);  
 feeding into and supporting the work of independent authorities and bodies such 

as the judiciary and NHRIs;  
 contributing to checks and balances through monitoring, advocacy and litigation;  
 improving the public participation of vulnerable groups;  
 promoting good governance, and strengthening the transparency and 

accountability of public authorities;  
 promoting access to justice;  
 promoting and safeguarding media freedom and pluralism, and enabling an 

inclusive democratic debate;  
 contributing to the overall anti-corruption framework in the respective country.29  

  

The Committee of Ministers of the Council of Europe has recognised and valued “the work 
of all human rights defenders, including NHRIs and civil society organisations, which each 
make important contributions to an environment of respect for and the active promotion 
of human rights, democracy and the rule of law in Europe”. The ministers stressed that 
the “existence of civil society organisations expressing a diverse range of views and 
interests is a manifestation of the right to freedom of association under Article 11 of the 
European Convention on Human Rights and of their host country’s adherence to principles 
of democratic pluralism and commitment to human rights and the rule of law”.30 

 
27 UN Guidance Note, Protection and Promotion of Civic Space, September 2020, p. 3.  
28 FRA (2022), Europe's civil society: still under pressure - 2022 update; European Commission 
(2022), A thriving civic space for upholding fundamental rights in the EU, 2022 Annual Report on 
the Application of the EU Charter of Fundamental Rights, COM/2022/716 final, 6.12.2022.   
29 FRA (2022), Europe's civil society: still under pressure - 2022 update, esp. pp. 7-18.   
30 Recommendation CM/Rec(2018)11 of the Committee of Ministers to member States on the need 
to strengthen the protection and promotion of civil society space in Europe - Youth, November 2018. 
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CSOs have also been recognised as rule of law actors at the political level by the Council 
of the EU which has stated that “strong rule of law is often an indicator of a healthy civic 
space and vice versa”, CSOs are “an indispensable element in the system of checks and 
balances” and “unjustified restrictions to their operating space can present a threat to the 
rule of law.”31   

Corruption, arbitrariness and abuse of powers are all examples of violations of the rule of 
law (Checklist, para 115). At the other end of the spectrum is good governance, which is 
also linked to civil dialogue and participation. Article 11(2) of the Treaty on European Union 
(TEU) and Article 15(1) of the Treaty on the Functioning of the European Union (TFEU) 
recognise civil dialogue and civil society participation as tools for good governance. This is 
affirmed in relevant EU policy documents, such as the EU Strategy to strengthen the 
application of the Charter of Fundamental Rights in the EU (‘EU Charter’)32, the European 
Democracy Action Plan33, and various sectorial action plans on anti-racism, LGBTQI+ 
equality, Roma inclusion, children’s rights, disability, victims’ rights, women’s rights and 
migrant integration.  

In 2022, the European Commission dedicated its annual report on the application of the 
EU Charter of Fundamental Rights to the role of civic space, in which it also underlined the 
role of CSOs in the context of the rule of law. The report emphasises the role of CSOs in 
holding national authorities and EU institutions “accountable for respecting fundamental 
rights and the rule of law”, and describes civil society as “a key partner of the EU in 
promoting a stronger rule of law culture”. The report also acknowledges the role of CSOs 
and rights defenders in informing, educating and training “on fundamental rights and their 
enforcement, democratic decision-making, and the rule of law”.34  

The European Union recognises “financial support for civil society organisations” as an 
instrument that promotes the rule of law and its application.35 The importance of an 
enabling framework for civil society is also prominently reflected in the 4th pillar in the 
European Commission’s rule of law report. The report addresses challenges to the enabling 
framework for civil society every year, and issues country specific recommendations to the 
Member State to ensure that the rule of law is protected. For instance, in its 2024 report, 
the Commission calls on Germany to adapt the tax-exempt status for non-profit 
organisations with a view to address the challenges which the currently applicable rules 
present for their operation in practice. Greece is asked to evaluate the current legal 
framework for the registration of CSOs. The Commission recommends that Hungary 
remove obstacles affecting CSOs and “foster a safe and enabling civic space, including by 
repealing legislation that hampers their capacity of working”. Ireland should address legal 
obstacles related to access to funding for CSOs, and Poland is encouraged to continue the 
on-going process “to improve the framework in which civil society operates, taking into 

 
31 Council of the European Union, Conclusions on the application of the EU Charter of Fundamental 
Rights; The role of the civic space in protecting and promoting fundamental rights in the EU – Council 
conclusions (10 March 2023), para 4.   
32 European Parliament, Council of the European Union and the European Commission (2000), 
Charter of Fundamental Rights of the European Union, OJ 2000 C 364. 
33 European Commission (2020), European democracy action plan, COM(2020) 790 final, 3 
December 2020. 
34 European Commission (2022), A thriving civic space for upholding fundamental rights in the EU, 
2022 Annual Report on the Application of the EU Charter of Fundamental Rights, COM/2022/716 
final, 6.12.2022.  
35 Regulation (EU, Euratom) 2020/2092, 16 December 2020, Recital 14. 
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account European standards on civil society organisations”. Finally, Sweden is asked to 
ensure that the reforms to the legal framework for the funding and operation of civil society 
organisations do not unduly affect civil society engagement.36 

Independent media also plays a crucial role in the protection of the rule of law and of a 
vibrant civic space. In order to ensure a pluralistic media environment, the EU has adopted 
the European Media Freedom Act which contains protections for editorial independence, 
journalistic sources, the independence of public service media and rules for transparency 
of media ownership. 

Another challenge to a pluralistic civic space lies in the abuse of lawsuits for the purpose 
of discouraging participation of journalists and civil society organisations in the public 
debate, in the form of so-called strategic lawsuits against public participation (SLAPPs). In 
2024, in order to provide protection from such lawsuits, the EU adopted the anti-SLAPP 
Directive . The directive, which for reasons related to EU competence only applies to cross-
border cases, allows for early dismissal of manifestly unfounded cases. Member States will 
also have to ensure that claimants in cases brought on account of a person’s engagement 
in public participation may be required to provide security for the estimated costs of the 
proceedings. The directive provides for penalties and other appropriate measures, 
including the possibility to order claimants who have brought abusive court proceedings 
to bear the costs of the proceedings. It also provides for protection from non-EU country 
judgments, which will not be enforced in the EU if the related proceedings are considered 
SLAPPs. It is accompanied by a recommendation from the Commission, which deals with 
purely national cases. The directive and the recommendation mirror the Council of Europe 
Committee of Ministers’ Recommendation on the topic of SLAPPs, which also aims to 
address the chilling effect of such lawsuits on the freedom of expression. 

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below for consideration by the Venice Commission:  

Legal framework 

i. Is it possible to associate with others for a common purpose without being legally 
required to register? 

ii. Is the registration of civil society organisations facilitated and not subject to 
unnecessary bureaucratic hindrance? 

iii. Is the continued existence of civil society organisations effectively protected in law, 
including against attempts to dissolve them or otherwise disband them without 
sufficient cause? 

iv. Are individuals and organisations advocating for respect for fundamental rights and 
the rule of law free of the arbitrary exercise of power by the state, for example 
through unfounded criminal charges, tax inspections and harassment? 

v. Do existing laws and policies recognise and protect fundamental rights related to 
civic space (freedom of expression, assembly, association)? And are restrictions to 
these rights in line with international human rights standards (e.g. proportional, non-
discriminatory)? 

vi. Are there laws that protect privacy and freedom of expression for media 
professionals, including against surveillance? 

 
36 European Commission (2024), COM(2024) 800 final, 24.07.2024, Annex to the 2024 Rule of Law Report. 
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vii. Is the right to receive information guaranteed, including in relevant legislation, and 

applied in line with international standards? 
viii. Is the freedom of expression guaranteed against unnecessary interferences, 

including in relation to information and ideas that offend, shock or disturb? 
ix. Are there mechanisms in place that ensure that law and policy making is assessed 

from the perspective of unintended restrictions, challenges and threats that 
legislative or policy initiatives might imply for civic space actors?  

x. Are constitutional and legal protections in place to ensure a pluralistic media 
landscape? Does the law protect the freedom of the media, including editorial 
independence and protection of sources? 

 

Protection from threats and attacks 

i. Is there sufficient protection of civil society organisations against acts of violence, 
threats or intimidation? 

ii. Is there protection for the freedom of peaceful assembly from any third parties 
seeking to block its exercise through the use or threat of force, while protecting the 
right to counterdemonstrations? 

iii. Are effective provisions in place to ensure that there is no abuse of the right to file 
lawsuits against media and civil society actors for the purpose of dissuading them 
from public participation?  

iv. Are there legal and practical barriers for CSOs and/or journalists to reveal corruption, 
rights abuses, wrongdoing or other public interest matters? 

v. Is free legal aid available for CSOs and activists facing legal attacks due to their 
work? 

vi. Is there a dedicated policy/framework or support measures in place to enhance and 
protect an enabling environment for civil society to work on issues relevant for the 
rule of law, such as the protection of human rights? 

 

Participation in decision making 

i. Are rules and mechanisms in place for the effective participation of civil society 
organisations in the development, implementation and monitoring of laws and 
policies?  

ii. Are efforts by civil society to participate in the development, implementation and 
monitoring of laws and policies, at all levels of government (local, regional, national 
and supranational), respected and facilitated? 

iii. Is inclusive participation supported through funding, awareness raising and capacity 
building activities? Is the efficiency of such measures regularly assessed?  
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Access to funding 

i. Does civil society have the possibility to access funds, both domestically and from 
abroad, without unnecessary restrictions, transparently, non-discriminatory, and 
without overly bureaucratic procedures? 

ii. Are CSOs able to access or raise funds without facing reprisals or restrictions? 
iii. Do the available funding opportunities for CSOs also cover rule of law relevant 

activities such as advocacy and watchdog functions as well as capacity building for 
these purposes? 

  

3. Updating the benchmark on prevention of abuse 
(misuse) of powers 

The current Checklist notes that “[a]n exercise of power that leads to substantively unfair, 
unreasonable, irrational or oppressive decisions violates the Rule of Law (para 64). FRA 
research in the area of counter-terrorism shows that administrative measures used in the 
field of security often lack the robust legal and procedural safeguards that are necessary 
to prevent their arbitrary or discriminatory application, and there is often a lack of access 
to an effective remedy.37 This is problematic especially with respect to administrative 
measures, which while categorised as preventive, closely resemble criminal sanctions due 
to their severe restrictions on rights and punitive nature. These research findings of FRA 
are based primarily on face-to-face interviews with a total of 107 practitioners in seven 
Member States with particular experience or specialisation in counter-terrorism. The 
practitioners interviewed included trial judges and investigative judges, defence lawyers, 
public prosecutors, law enforcement officers, experts from relevant non-governmental 
organisations, academic specialists on counter-terrorism and related criminal law matters, 
and oversight experts, including representatives of Ombudsman institutions and bodies 
with a specialised oversight mandate. Lower and less clearly defined requirements for 
imposing administrative measures result in their being used as an alternative to criminal 
procedures, circumventing the constraints linked to criminal processes.38 

In this regard, the UN Committee against Torture has expressed concern about the 
increased reliance on pre-emptive justice, which circumvents regular criminal judicial 
procedures to grant wide-reaching powers to the police.39 The UN High Commissioner for 
Human Rights recently underlined: while administrative measures such as administrative 
detention, movement restrictions, travel bans, terrorist listing, and deprivation of 

 
37 FRA (2021) Directive (EU) 2017/541 on combating terrorism ― Impact on fundamental rights and 
freedoms (chapter 5). These research findings are based on interviews FRA conducted with judges 
and investigative judges, defence lawyers, public prosecutors, law enforcement officers, experts 
from relevant non-governmental organisations (NGOs), academic specialists on counter-terrorism 
and related criminal law matters, and oversight experts including representatives of ombuds 
institutions and bodies with a specialised oversight mandate, in selected Member States. 
38 FRA (2021) Directive (EU) 2017/541 on combating terrorism ― Impact on fundamental rights 
and freedoms, p. 98. 
39 CAT/C/DEU/CO/6, para 41  
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nationality may aim as tools to counter terrorism, at enhancing security, they raise serious 
questions about their adherence to the rule of law and their impact on human rights.40 
Therefore, to prevent their misuse, the UN Commissioner called on States to ensure that 
any administrative measures that resemble criminal sanctions are subject to rigorous 
procedural guarantees, transparency, and independent judicial oversight, tantamount to 
those applicable to criminal measures. 

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
question below in point C of the current Checklist for consideration by the Venice 
Commission: 

Are there legal safeguards against arbitrariness and abuse of power 
(détournement de pouvoir) by public authorities? 
 
i. If yes, what is the legal source of this guarantee (Constitution, statutory law, case-

law)?  
ii. Are there clear legal restrictions to discretionary power, in particular when 

exercised by the executive in administrative action? 
iii. Are there mechanisms to prevent, correct and sanction abuse of discretionary 

powers (détournement de pouvoir)? When discretionary power is given to officials, 
is there judicial review of the exercise of such power?  

iv. Are public authorities required to provide adequate reasons for their decisions, in 
particular when they affect the rights of individuals? Is the failure to state reasons 
a valid ground for challenging such decisions in courts? 

v. Does the law provide adequate procedural safeguards, including fair trial 
guarantees, and access to an effective remedy, in case of administrative measures 
which in substance amount to the determination of a criminal charge irrespective of 
their categorisation in domestic law? 

 

4. Updating the benchmark on equality before the law 
and non-discrimination 

Equality and an efficient fight against discrimination are also key for trust in public 
institutions, which is another foundation on which any well-functioning rule of law system 
rests. FRA evidence shows that experiences of discrimination have a negative impact on 
trust in public institutions, confirming the relevance of equality for generating trust. 
Moreover, a lack of trust in the police or the legal system leads to underreporting of 
discrimination, harassment and crime, and therefore to an unreliable assessment of the 
effectiveness of law and policy. This also reduces access to justice and redress for victims 
of discrimination and crime – which are clear aspects of the rule of law. 

Efficient enforcement of equality legislation is key to guaranteeing that the law does not 
remain law on the books, but rather shapes the normative and factual environment of 
societies. Two factors are important in this regard: first, effective, proportionate and 

 
40 UN Human Rights Council, Terrorism and human rights, Report of the United Nations High 
Commissioner for Human Rights, A/HRC/57/29, 7 August 2024. 
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dissuasive sanctions, in order to make sure that non-discrimination legislation is observed 
and, secondly, the existence of independent equality bodies mandated to carry out 
activities to prevent discrimination and to promote equal treatment, including by receiving 
complaints and providing assistance to victims.  

The obligation to ensure effective, proportionate and dissuasive sanctions to address 
discrimination and enforce the right to equality is solidly enshrined in EU legislation that 
obliges the Member States to “lay down the rules on sanctions”, and “take all measures 
necessary to ensure that they are applied” but also to ensure that the sanctions are 
“effective, proportionate and dissuasive”.41  

Regarding the need to ensure an efficient institutional machinery to implement equality-
related obligations, in 2018 the European Commission adopted a set of recommendations 
to the EU Member States. These set out measures that Member States may apply to help 
improve the independence and effectiveness of equality bodies, in particular as regards 
their capacity to ensure that individuals and groups that are discriminated against can fully 
enjoy their rights.42 Against the background of the key role of such bodies for the 
implementation of equality legislation, the EU legislator followed up with hard law. In 2024, 
two directives were adopted43 that require EU Member States do designate equality bodies 
that:  

 are independent and free from external influence,   
 have the human, technical and financial resources necessary to perform all their 

tasks and to exercise all their competences effectively, 
 are able to provide assistance to victims and are mandated to receive complaints 

of discrimination, 
 are able to offer parties the possibility of seeking an alternative resolution to their 

disputes, 
 are empowered to conduct an inquiry into whether a breach of the principle of equal 

treatment laid has occurred, 
 may provide and document their assessment of a case, including establishing the 

facts and a reasoned conclusion on the existence of discrimination, 
 have the right to act in court proceedings in civil and administrative law matters 

relating to the implementation of the principle of equal treatment. 

Member States are also obliged to “adopt appropriate measures, such as strategies, to 
raise awareness among the general population, throughout their territory, with particular 
attention to individuals and groups at risk of discrimination”, of the rights under the 
legislation and on the existence of equality bodies and their services. Such a proactive 

 
41 See for instance Art. 17 of Council Directive 2000/78/EC of 27 November 2000 establishing a 
general framework for equal treatment in employment and occupation. 
42 Art. 2 of Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality 
bodies. 
43 Directive (EU) 2024/1500 of the European Parliament and of the Council of 14 May 2024 on 
standards for equality bodies in the field of equal treatment and equal opportunities between 
women and men in matters of employment and occupation, and amending Directives 2006/54/EC 
and 2010/41/EU, OJ 2024 L 1500; Council Directive (EU) 2024/1499 of 7 May 2024 on standards 
for equality bodies in the field of equal treatment between persons irrespective of their racial or 
ethnic origin, equal treatment in matters of employment and occupation between persons 
irrespective of their religion or belief, disability, age or sexual orientation, equal treatment between 
women and men in matters of social security and in the access to and supply of goods and 
services, and amending Directives 2000/43/EC and 2004/113/EC, OJ 2024 L 1499.  
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stance is important to generate and/or maintain trust in public institutions, which is key 
for a society based on the rule of law.44  

Over the past decade, large scale FRA surveys have consistently shown that rights 
awareness tends to be low, including awareness about equality bodies and other avenues 
of redress. FRA’s Fundamental Rights Survey 2020 (based on a total sample of 34,948 
respondents ranging from 1000 to 3000 per Member State), concludes as follows: “One 
way to ensure a high level of trust is by taking steps to guarantee that public services 
‘work’ for people – that they provide people with the necessary information concerning 
rights, offer effective complaint mechanisms to make sure that decisions are made in 
compliance with laws, and that public authorities function efficiently, transparently and 
free from corruption.”45 Under EU legislation, Member States are obliged to disseminate 
information so that the relevant provisions “are brought to the attention of the persons 
concerned by all appropriate means throughout their territory”.46  

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below (see D.2. and D. 3 in the current Checklist) for consideration by the Venice 
Commission: 

Non-discrimination 
 
i. Is respect for the principle of non-discrimination ensured? 
ii. Does the constitution prohibit discrimination? 
iii. Is non-discrimination effectively guaranteed by law? 
iv. Does the Constitution and/or legislation prescribe an independent monitoring and 

accountability mechanism that supports the regular assessment of the effective 
implementation of the principle of non-discrimination? 

v. Does legislation establish effective, proportionate and dissuasive sanctions in order 
to guarantee enforcement of non-discrimination and promote trust in public 
institutions? 

vi. Are there policies in place that promote rights awareness, especially amongst 
individuals and groups at risk of discrimination? 

vii. Is data collected and monitoring carried out to ensure that certain groups are not 
disproportionately subject to interference with their rights e.g. through measures of 
detention, evictions, policing and other forms of state action? 

 
 

  

 
44 See e.g. Art. 5 of Council Directive (EU) 2024/1499. 
45 The Fundamental Rights Survey collected data in 29 countries: 27 EU Member States, the United 
Kingdom (an EU Member State at the time of the survey interviews) and North Macedonia (the only 
non-EU country with observer status at FRA when the survey was designed). In each country, a 
representative sample of respondents – ranging from about 1,000 in most countries to about 3,000 
in France and Germany – participated in the survey. The survey interviews, which took place between 
January and October 2019, resulted in a total sample of 34,948 respondents. 
46 Art. 10 of the Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal 
treatment between persons irrespective of racial or ethnic origin. 



17 

 
 

Equality in law. Is equality in law guaranteed? 
 
i. Does the Constitution require legislation (including regulations) to respect the 

principle of equality in law? Does it require differentiations to be objectively justified?  
ii. Can legislation violating the principle of equality be challenged in courts?  
iii. Are there individuals or groups with special legal privileges? Are these exceptions 

and/or privileges based on a legitimate aim and in conformity with the principle of 
proportionality?  

iv. Are positive measures expressly provided for the benefit of particular groups, 
including national minorities, in order to address structural inequalities? 

v. Are positive measures expressly provided to ensure that the general population as 
well as particular groups are made aware of their rights? 

vi. Does the Constitution and/or legislation introduce minimum standards for competent 
bodies/equality bodies to guarantee their independence and ensure their 
effectiveness in strengthening the application of the principle of equal treatment, 
including through open, transparent and merit-based appointments?  

vii. Have such bodies been established and do they function/operate effectively?  

 

5. Updating the benchmark on Access to justice 
 

5.1. Presumption of Innocence 
The presumption of innocence is essential in ensuring the right to a fair trial, which is an 
essential element of the rule of law. The current Checklist recognises this by including a 
list of five questions which serve to check whether the presumption of innocence is in fact 
guaranteed.   

In its 2021 report Presumption of innocence and related rights – Professional perspectives, 
FRA published the findings from its research on the practical implementation of the 
presumption of innocence in criminal proceedings.  

FRA data confirm that although criminal justice authorities are careful in their official 
statements and avoid using language that depicts someone as guilty, assumptions about 
alleged perpetrators may lead to one-sided investigations. Past convictions can in many 
ways also undermine the presumption of innocence and may lead to potential biased action 
on the part of authorities, either during investigations (such a bias could materialise when 
deciding to investigate particular persons, applying pre-trial detention or prioritising 
investigations into persons with criminal records) or at the trial stage when convicting 
accused persons. Moreover, media coverage of cases, the ethnic background or nationality 
of defendants, the economic and social background of defendants, their gender, the type 
of crime committed, and even the location where the crime was committed and where the 
suspect was arrested may also influence criminal justice officials, lay judges and juries.47 

Another important aspect to consider relates to the use of physical restraints, placing 
defendants in separate areas and other physical attributes such as the clothes worn by 

 
47 FRA (2021) Presumption of innocence and related rights – Professional perspectives, Chapter 2. 



18 

 
 
defendants, which in practice may influence the presumption of innocence. While handcuffs 
and other restraint measures used for security reasons are not intended as a visual sign 
of guilt and the way that defendants are presented (e.g. clothing) does not influence the 
opinions of professional judges, they may affect lay judges and jurors, and public opinion.48 

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below in II E 2 c for consideration by the Venice Commission: 

Is the presumption of innocence guaranteed? 
 
i. Is the presumption of innocence guaranteed by law? Does the law contain safeguards 

to ensure it is applied equally to all defendants and that any prejudice and bias in its 
application are avoided?  

ii. Are there clear and fair rules on the burden of proof?  
iii. Are there legal safeguards which aim at preventing other branches of government 

from making statements on the guilt of the accused? 
iv. Is the right to remain silent and not to incriminate oneself nor members of one’s 

family ensured by law and in practice?  
v. Are there guarantees against excessive pre-trial detention?  
vi. Are there guarantees against the excessive use of restraints? 

 

5.2. Other aspects of the right to a fair trial 
Protection of the rights of persons suspected or accused of a crime is an essential element 
of the rule of law. Courts, prosecutors and police officers need to have the power and 
means to enforce the law, but trust in the outcomes of their efforts will quickly erode 
without effective safeguards to control how their powers are actually used. 

FRA’s findings on the application of the right to access to a lawyer in practice, based on 
face-to-face interviews with 252 practitioners and experts, namely 169 criminal justice 
professionals (such as judges, prosecutors, police officers, lawyers, staff of bodies that 
monitor detention facilities) and 83 defendants (48 arrested in the Member State in which 
they were charged and 35 arrested in another EU country based on the European Arrest 
Warrant) conducted in eight EU Member States, confirm the crucial importance of 
defendants having access to legal assistance – especially from the very beginning of 
criminal proceedings.49 At the same time, FRA’s findings show that police sometimes 
discourage defendants from exercising their right to a lawyer. For instance, they tell them 
that the case is simple and that there is no need for the presence of a lawyer; or that 
proceedings are just beginning, and lawyers are not needed at the initial stage. FRA’s 
findings also show that defendants deprived of liberty, in particular, face difficulties in 
accessing lawyers directly and/or in private. Moreover, in practice, defendants deprived of 
liberty do not always have the possibility of talking to their lawyers in private before the 
first questioning. Instead, where conversations happen at all, they are often short and/or 
take place in public corridors in the presence of police officers. 

 
48 FRA (2021) Presumption of innocence and related rights – Professional perspectives, Chapter 3. 
49 FRA (2019) Rights in practice: access to a lawyer and procedural rights in criminal and European 
arrest warrant proceedings. 
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The right of access to a lawyer as one of the rights of persons suspected or accused of a 
crime is an essential component of fair trial as guaranteed by both Council of Europe 
standards and EU law. The European Committee for the Prevention of Torture and 
Inhumane or Degrading Treatment (CPT) has recognised this right as one of the three 
most crucial rights in protecting against the risk of ill-treatment in cases of deprivation of 
liberty.50 FRA research shows how important it is for the overall fairness of a trial in practice 
for defendants to have access to a lawyer and to have the confidentiality of their 
communication with their lawyer respected.  

In the context of the ongoing update of the current Checklist, FRA suggests adding the 
underlined questions below in Section II E 2 c for consideration by the Venice Commission: 

Are additional fair trial standards enshrined in law and applied in practice? 
 
i. Is equality of arms guaranteed by law? Is it ensured in practice? Is data collected 

and monitored to ensure that there is no discrimination in the criminal justice 
system? 

ii. Are there rules excluding unlawfully obtained evidence?  
iii. Are proceedings started and judicial decisions made without undue delay? Is there a 

remedy against undue lengths of proceedings?  
iv. Is the right of access to a lawyer without undue delay and the confidentiality of 

lawyer-client communication guaranteed? 
v. Is the right to timely access to court documents and files ensured for litigants? 
vi. Is the right to be heard guaranteed?  
vii. Are judgments well-reasoned?  
viii. Are hearings and judgments public except for the cases provided for in Article 6.1 

ECHR or for in absentia trials?  
ix. Are appeal procedures available, in particular in criminal cases?  
x. Are court notifications delivered properly and promptly? 

 

6. Issues related to digitalisation and Artificial 
Intelligence 

Technological developments have led to an unprecedented creation and use of digital data 
and sparked new ways of using algorithms and automation, including advances in the area 
of artificial intelligence (AI). While these developments have led to new opportunities, they 
also entail major risks to human rights, democracy and the rule of law.  

The way digitalisation challenges the rule of law is complex, manifold and broad, requiring 
in-depth analysis of various aspects. This section highlights selected points relevant to the 
Rule of Law Checklist concerning AI as well as online content moderation. The selection is 
based on the availability of reports and analysis published by the EU Agency for 
Fundamental Rights (FRA) and does not indicate any prioritisation.  

 
50 E.g. Council of Europe, European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CPT) (2019), 28th General Report of the CPT, Strasbourg, 
Council of Europe, 26 April 2019, para 66. 
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6.1. Artificial intelligence 
In its 2020 report Getting the Future Right. Artificial Intelligence and Fundamental Rights, 
FRA provides an overview of the fundamental rights at stake when using AI.51 In particular, 
new technologies involving algorithms, automation and AI can negatively impact on the 
protection of people’s privacy, can lead to discrimination and increased inequality, and 
threaten people’s right to access to justice. However, as AI can be used in all areas of life, 
all fundamental rights can potentially be affected by its use in one way or another. 

It is in particular a lack of transparency that challenges standards for the rule of law in 
various ways. For example, if public authorities use untransparent algorithms in AI systems 
for decision-making, e.g. for assessing entitlements to certain allowances, it will not be 
possible to determine how and why the system produced the outputs it did. This is 
problematic from the point of view of good administration and accountability. The 
transparency of the design and use of an AI system is a prerequisite for upholding people’s 
right to an effective remedy and fair trial.  

FRA has identified three main challenges for access to an effective remedy in the context 
of the use of AI52:  

 People may not be aware of the use of AI and that it may produce incorrect 
outcomes;  

 People may not know where and how to challenge a decision informed or made by 
an AI system;  

 For those using/deploying an AI system, it may be hard to explain the functioning 
of the algorithms and outputs due to the complexity of the system.  

Anyone who wishes to challenge an AI supported decision needs sufficient information for 
an “equality of arms” when going to court. Therefore “the computer said no”, is not an 
acceptable explanation, and those using AI need to be in a position to explain how the AI 
system arrived at a certain outcome, and how this resulted in a particular decision.  

To safeguard access to an effective remedy when AI is used for decision making as well as 
to address other fundamental rights concerns, FRA has called for mandatory fundamental 
rights impact assessments for AI systems. These require detailed documentation of the 
purpose of the activity, the technology and data used and accuracy testing.   

States need to ensure that an effective system of oversight is in place to ensure 
accountability. This involves requirements to make enough information available to allow 
for an assessment of the fundamental rights impacts. It also requires external monitoring 
and human rights oversight by competent bodies. In addition, a precise definition of AI 
and clear regulation of its use is needed to protect rule of law standards. As shown by FRA 
research, without clear regulation and guidance, companies and public authorities are not 
sure how to properly assess human rights implications before using AI. 

 
51 FRA (2020), Getting the future right – Artificial intelligence and fundamental rights, Luxembourg, 
Publications Office of the European Union (Publications Office). 

52 FRA (2020), Getting the future right – Artificial intelligence and fundamental rights, Luxembourg, Publications 
Office of the European Union (Publications Office). 
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While the use of AI in all areas needs to be in compliance with the law, there are some 
areas of particular concern due to the power imbalance involved. First is the use of AI and 
digitalisation in the judiciary. Although the use of data and algorithms can make access to 
justice more efficient, particular scrutiny of the proper functioning of AI systems and 
fundamental rights compliance is needed before being used in practice. In addition, the 
use of AI by law enforcement can lead to challenges in relation to non-discrimination and 
the presumption of innocence – two key aspects of the rule of law, as too much trust may 
be placed in predictive algorithms and their outputs. Data protection and privacy need to 
be effectively safeguarded as well.  

One example is the use of remote biometric identification in the context of law 
enforcement, which can create new levels of surveillance of people and entails several 
risks to human rights.53 The example of data for surveillance used in the current Rule of 
Law Checklist could be updated. While surveillance through video footage may create 
challenges on its own, the use of remote biometric identification, most notably facial 
recognition technology, has changed the level of intrusion into privacy, and the potential 
abuse of powers by state authorities for targeted and untargeted surveillance of people. 
These new technologies need clear regulation as well as oversight of their use by law 
enforcement authorities.  

Another example is the use of AI for predictive policing, where police may consider using 
AI for predicting where and when crimes will be committed. FRA’s report on bias in 
algorithms has shown that such systems may lead to discrimination.54 Its use also raises 
other concerns from a human rights perspective. The EU has prohibited AI systems used 
for assessing or predicting the risk of a natural person to commit a criminal offence, based 
solely on profiling or for assessing their personality traits and characteristics.55 

In 2024, the European Union adopted the AI Act which governs the use of AI in various 
areas.56 European data protection law provides guidance and restricts the use of personal 
data. It defines and requires the lawful processing of personal data, as well as limitations 
to its use for profiling. In certain cases, fundamental rights impact assessments are also 
required. 

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below for consideration by the Venice Commission.   

  

 
53 FRA (2019): Facial recognition technology: fundamental rights considerations in the context of 
law enforcement | European Union Agency for Fundamental Rights. 
54 FRA (2022): Bias in algorithms – Artificial intelligence and discrimination. 
55 Regulation - EU - 2024/1689 - EN - EUR-Lex. 
56 Regulation - EU - 2024/1689 - EN - EUR-Lex. 
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Use of artificial intelligence (AI) and algorithms.  
 
i. Is the use of AI regulated through specific and clear laws that require transparency 

of AI systems and their use, particularly in areas where their use may pose a high-
risk to human rights, democracy and the rule of law, such as the judiciary and law 
enforcement? 

ii. Are users of AI in high-risk areas required to assess and mitigate risks for the 
protection of fundamental rights? 

iii. Is there an independent mechanism in place that ensures oversight of and 
accountability for the use of AI? If yes, is it provided with adequate resources, 
including investigative powers, personnel and financial support?  

 

6.2. Online content moderation 
Digitalisation and the emergence of online platforms have led to fundamental changes in 
the way people communicate, including through increasingly large online platforms 
operated by large corporations that are used by billions of people on a daily basis.  

The facilitation of online communication through large, private companies creates a variety 
of challenges, including for safeguarding the freedom of expression and information. 
Online platforms moderate online communication through deleting content that is not in 
line with their terms and conditions as well as content that is illegal. However, a private 
company making decisions on the legality of content with respect to vast amounts of online 
content challenges the freedom of expression and information. In combination with 
potentially unclear definitions of illegal content, such as hate speech, it is especially 
important to have clear rules in place that govern large online platforms. Risks to the rule 
of law may also stem from other systemic risks that are created through the design and 
functioning of large online platforms, such as through their content recommender systems 
and content moderation policies and practices.  

FRA has highlighted major challenges with respect to moderating online hate speech.57 
This includes the use of algorithms for content moderation. FRA data shows that algorithms 
for hate speech detection can be strongly biased and should be used in combination with 
human review.58 

This evidence of challenges related to the proper moderation of hate speech online extends 
to other areas of online content, including safeguarding the freedom of expression and 
information in public discourses around elections. 

In 2022, the European Union adopted the Digital Services Act, which stipulates a variety 
of provisions for online platforms to observe, including requirements for transparency and 
risk assessment.59 Moreover, the Digital Markets Act restricts the market power of large 

 
57 FRA (2023): Online Content Moderation – Current challenges in detecting hate speech. 
58 FRA (2022): Bias in algorithms – Artificial intelligence and discrimination. 
59 Regulation - 2022/2065 - EN - DSA - EUR-Lex. 
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digital platforms and contributes to safeguarding a high level of consumer protection in 
the EU.60 

In the context of the ongoing update of the current Checklist, FRA suggests the underlined 
questions below for consideration by the Venice Commission:   

Online communication and large platforms 

 

i. Are there rules to protect consumers against actions and omissions of online 
platforms? 

ii. Is the use of personal data by large platforms regulated and the regulation enforced 
by independent oversight bodies? 

iii. Is there a legal framework in place that regulates how online platforms have to 
address illegal content online? 

iv. Are online platforms required to assess and mitigate risks to human rights that may 
occur due to the design or functioning of the online platforms (such as 
recommender systems and content moderation)? 

 
60 Regulation - 2022/1925 - EN - EUR-Lex. 
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Annex: Legal standards and FRA reports relevant to the 
additions suggested for the update of the Checklist 

 

Human Rights 

 
1. Hard law 

 
Directive (EU) 2024/1500 of the European Parliament and of the Council of 14 May 2024 on standards 
for equality bodies in the field of equal treatment and equal opportunities between women and men in 
matters of employment and occupation, and amending Directives 2006/54/EC and 2010/41/EU, OJ 2024 
L 1500. 
 
Council Directive (EU) 2024/1499 of 7 May 2024 on standards for equality bodies in the field of equal 
treatment between persons irrespective of their racial or ethnic origin, equal treatment in matters of 
employment and occupation between persons irrespective of their religion or belief, disability, age or 
sexual orientation, equal treatment between women and men in matters of social security and in the 
access to and supply of goods and services, and amending Directives 2000/43/EC and 2004/113/EC, 
OJ 2024 L 1499.   

 

2. Soft law 
 

a. Council of Europe 
 

Council of Europe, Commission for Democracy through Law (2011), Report on the rule of law, 
Strasbourg, Council of Europe, 4 April 2011.   
 
Council of Europe, Committee of Ministers (CM) (2024), Supervision of the execution of judgments 
decisions of the European Court of Human Rights. 17th Annual Report of the Committee of Ministers, 
Strasbourg, Council of Europe, April 2024.   
 
Council of Europe, European Commission for Democracy through Law (2019), Principles on the 
protection and promotion of the Ombudsman institution (“the Venice Principles”), 3 May 2019.  
 
Council of Europe, Recommendation CM/Rec(2021)1 of the Committee of Ministers to member States 
on the development and strengthening of effective, pluralist and independent national human rights 
institutions, 31 March 2021.   
 
b. European Union  

  
European Commission (2024), Rule of Law Report 2024. Country chapter abstracts and 
recommendations, July 2024. 
 
European Commission (2018), Recommendation (EU) 2018/951 of 22 June 2018 on standards for 
equality bodies, 22 June 2018.   
 
c. United Nations 

 
United Nations (UN), UN Secretary-General (2023), New Vision of the Secretary-General for the Rule of 
Law, July 2023. 
 
United Nations (UN), Principles relating to the Status of National Institutions (The Paris Principles), 20 
December 1993. 
 

3. FRA reports  
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FRA (European Union Agency for Fundamental Rights) (2024), Guidance on investigating alleged ill-
treatment at borders, Luxembourg, Publications Office of the European Union (Publications Office). 
 
FRA (European Union Agency for Fundamental Rights) (2023), Submission by the European Union 
Agency for Fundamental Rights to the European Commission in the context of the preparation of the 
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