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QUESTIONS

As envisaged in the section on Research Methodology, please note that some questions require consultation with
organisations and/or practitioners working in relevant fields covered by the research to cross-check findings from the desk
research with respect to the way in which the examined rights are applied in practice (such as judges, lawyers, interpreters
and translators or civil society organisations active in the field of legal assistance in criminal proceedings).

SECTION A: The right to interpretation and translation in criminal proceedings

RIGHT TO
1. INTERPRETATION! Brief Description
Please provide answers to the following for each stage of proceedings as indicated below:

11
a) Who has the responsibility for determining the need of interpretation at each stage of the proceedings?

b) How it works in practice for the various stages of the proceedings to ascertain whether suspected or accused persons
speak and understand the language of the proceedings?

c) Who bears the cost of interpretation at each stage?
d) What is the timeframe (deadline) for providing interpretation at each stage of the proceedings?

.Please cross-check findings from the desk research by consulting relevant organisations and/or practitioners.

a) England and Wales: The custody officer or other custody staff as directed by the custody
 police questioning; officer shall determine whether a suspe_ct unqler arrest or a det_ainee requires an in_terpreter.2 For
' suspects who are not under arrest, but interviewed under caution pursuant to section 10 of the
1.1.1 Police and Criminal Evidence Act 1984 Code C (PACE Code C), the interviewing officer is
responsible for determining whether they require an interpreter and to ensure the provision of

1 See in particular Articles 2 and 4 and related recitals of Directive 2010/64/EU.
2 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Paragraph 3.5 (c)(ii) and 3.12 (a).



interpretation and translation services.® Chief police officers are responsible for making sure
appropriate arrangements are in place to provide appropriately qualified independent persons to
act as interpreters.* With regard to persons in Wales, separate Welsh Language Schemes apply
and are produced by the police and crime commissioners of Wales in accordance with the Welsh
Language Act 1993.° In both England and Wales, if a custody officer determines that a person
requires an interpreter, arrangements must also be made for an interpreter to explain the grounds
and reasons for any continued detention, be present at the magistrates’ court for any hearing and
explain any offence with which the detainee is charged.®

Scotland: A constable is responsible for determing the need for interpretation at the police station.?
A constable must take all reasonable steps to determine whether a person in police custody or
attending the police station voluntarily requires any interpretation assistance because the person
does not speak or understand English.®

Northern Ireland: The custody officer is responsible for determining whether the suspect or
detainee requires an interpreter.® If a suspect who is not under arrest or a person attends the
police station voluntarily to assist with an investigation and they are cautioned under section 10 of
PACE (Northern Ireland) Order 1989 Code C (PACE Code C (NI)) (in other words they are a
suspect who is not under arrest or in custody), the interviewer is responsible for determining
whether the person requires an interpreter and the provision of interpretation and translation

3 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Paragraph 3.21.

4 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Paragraph 13.1.

5 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.1C.

6 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.10.

7 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 3(2). A constable is defined in regulation 2(1) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations
2014.

8 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 3(2)(a) and (b).

9 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.5(c)(ii) and 3.7, available
at: http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..



services and is responsible for informing them of that right.2° The Chief Constable is responsible
for making sure appropriate arrangements are in place for provision of suitable qualified
interpreters for people who do not understand English.!!

b) England and Wales: The procedure for detemining whether a person needs an interpreter
might involve a telephone interpreter service or using cue cards or similar visual aids which
enable the person to indicate their ability to speak and understand English and their preferred
language.!? It has been observed that there is no right-based or risk assessment-based question
during the booking-in process to assess whether interpretation is needed; police officers rely on
their discretion and common sense to identify the need for interpretation.*® The Inside Police
Custody study observed that custody officers have various techniques for identifying the need for
an interpreter, although officers tend to rely on perception. There are also a number of different
verification methods used by police officers to identify a suspect’s level of English.** In order to
identify the correct language the custody officer refers to a poster near the custody desk or uses
the Language Line Language Identification Card.'® Usually the police officers would “err on the
side of caution and instruct an interpreter where they were not sure”.® It is possible for an
interpreter to attend the police station to assess the extent to which the person can speak and

10UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.16(b), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

11 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.1 and 13.1A,, available
at: http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

12 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), note 13B.

13 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 171.

14 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 171, paragraph 4.1.

15 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 184, paragraph 4.3.

16 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 172, paragraph 4.1.



understand English.r” When the custody officer assesses that a person requires interpretation
services, he or she will call Language Line who will initially provide interpretation by telephone to
assist with the natification of rights and the decision to detain (the booking-in procedure).'8
Scotland: When the constable in charge determines that interpretation services might be
required, he or she will contact Global Language Solutions and organise for an interpreter to
attend in person.'® As in England and Wales there is no formal assessment of the need for
interpretation, police officers rely on their discretion and common sense to identify the need for
interpretation.?° Police Scotland stated that where suspect persons are to be interviewed under
caution, take part in an Identification parade, cautioned and charged or to complete the drink drive
procedure, an interpreter will be called to attend the police station where the person’s first
language is not English.?* The identification of the preferred language may be able to be
communicated in English, but where the person has no or little English then language
identification posters and cards are available within custody centres or to officers. Global
Language Services Ltd also produce a language identification leaflet.?? A telephone interpreter
service is also available which could be used to clarify where language or dialect identification is
an issue.?® However all interpretation which occurs at the police station in Scotland is in person.?*
Northern Ireland: The custody officer uses similar methods to those used by police in the rest of
the United Kingdom. The custody officer uses the telephone interpreter service through The Big

17 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), note 13B.

18 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 154, paragraph 3.2.

19 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 154, paragraph 3.2.

20 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 171.

21 UK, representative of the Police Scotland.

22 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 184, paragraph 4.3 and representative of the Police Scotland.

23 UK, representative of the Police Scotland.

24 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 152.



Word, a language solution provider, as well as using the language identification poster, which
covers 34 languages in order to ascertain which language is being spoken.?®

¢) England and Wales: Interpreters are provided at public expense and all reasonable attempts
shall be made by the police to make the suspect understand this.?® The Metropolitan Police
Service pay for interpreters used during police proceedings.?’

Scotland: All interpretation assistance must be provided free of charge.?® This is paid for by
Police Scotland.

Northern Ireland: Interpreters are provided at public expense.?® The Police Service of Northern
Ireland covers the cost of interpretation for suspects or accused persons during the police
questioning phase.*°

d) England and Wales: On arrival at the police station the custody officer must tell the person
under arrest of their right to interpretation and translation.3! If the custody officer determines that
the person does not speak or understand English or has a hearing or a speech impediment, the
custody officer must ensure that an interpreter is called to give assistance “without delay”.*

25 UK, representative of the Police Service of Northern Ireland.

26 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 13.1B.

27 UK, Metropolitan Police (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph 14,
available at: www.met.police.uk/foi/pdfs/policies/interpreters _and_translators sop.pdf.

28 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 16.

29 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.1B, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

30 UK, representative of the Police Service of Northern Ireland.

31 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C: Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 3.1(a)(iv).

82 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C: Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.12.



http://www.met.police.uk/foi/pdfs/policies/interpreters_and_translators_sop.pdf

Where a person has been charged or summonsed to appear in the magistrates’ court within two
working days, the police must arrange the interpreter for the court hearing.®

Scotland: If a constable determines that a person requires interpretation assistance, the
constable must ensure arrangements are made for interpretation or translation “as soon as
reasonably practicable” after arrival at the police station or other premises where the person is
being questioned.?* Police Scotland say that if a person requires an interpreter, none of the
specific procedures will commence unless an interpreter is available and accordingly operational
demands are the driver for this to be completed as promptly as possible. Police Scotland is not
aware of a specific deadline time publicised to officers. Sometimes geographical issues and
demand for interpretation services will impact on the arrival time but where particular challenges
or delays are due to the interpreter, then the custody staff may decide submit reports to senior
staff within the force which outline where any issues with the contractor were experienced.®
Police Scotland reported that they have Standard Operating Procedures (SOP) in respect of
interpreting and translation services and there is other guidance available to police officers.
However, Police Scotland does not publish their SOPs.%

Northern Ireland: The custody officer must ensure an interpreter is called “without delay”. When
a custody officer cannot establish effective communication with a person charged with an offence
and there is doubt about their ability to hear, speak or understand English, arrangements must be
made as soon as practicable for an interpreter to explain the offence and any information given by
the custody officer.3” Under the face to face interpretation contract, it is specified that the
contractor should aim to provide an interpreter generally within 48 hours’ notice but occasionally a
shorter period of notice, as little as two hours, may need to be given to meet operational
requirements. In emergency requests, the contractor must arrive within a maximum of two hours
anywhere in Northern Ireland, where the need arises. Response times must take into

33 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 4.4.1, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/quidance/race-confidence-and-justice/

34 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 3(3)(a).

35 UK, representative of the Police Scotland.

36 UK, representative of the Police Scotland.

87 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.7 and 13.9; available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.



http://webarchive.nationalarchives.gov.uk/20100920143552/http:/frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/

consideration the numerous demands and obligations placed on the Police Service of Northern
Ireland (PSNI), for example, legislative constraints in respect of detained persons and obtaining
evidence and the investigation of serious crime.*®

a) England and Wales: ltis the reponsibility of the magistrates’ court to arrange the interpreter
for the defendant where the police have charged a person with an offence or summonsed a
person for a court appearance, if the court hearing is more than two days after the charge or

1.1.2 summons. The police must provide the court with all the relevant information.*®* Where a case is
committed, sent for trial or transferred to the crown court, the crown court will arrange any
interpreter necessary to interpret for the defendant during court proceedings.*® The court must
facilitate the participation of the defendant which includes finding out whether the defendant needs
interpretation because he does not speak English or he has a hearing or speech impediment.** It
is the judge’s responsibility to ensure the defendant speaks the language of the court adequately.
The interpretation provided should enable the defendant to understand the case against him and
to defend himself, by being able to put before the court his or her version of the events. This may
extend to a degree of subsequent control over the adequacy of the interpretation provided. The
judge in particular is required to treat the defendant’s interests with “scrupulous care”. %? In most
cases the police ascertain whether a defendant requires interpretation services by the first hearing
or the legal representatives will identify the need, but it is for the judge in the case to decide that
an interpreter is required.*®* HMCTS reported that once the court is made aware that a defendant
requires an interpreter they will ensure that an interpreter is arranged for every hearing at which
the defendant is due to attend. In a situation where the need for an interpreter is identified at a
hearing, the judge will determine whether, due to the type of hearing, it would be possible to

e court hearings;

38 UK, representative of the Police Service of Northern Ireland.

39 UK, HM Government (2007) Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 4.5.1, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/quidance/race-confidence-and-justice/.

40 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 4.5.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

41 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 3.9(4).

42 UK, HM Government (2007) Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 3.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

43 UK, representative of the HM Court and Tribunals Service.



http://webarchive.nationalarchives.gov.uk/20100920143552/http:/frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/
http://webarchive.nationalarchives.gov.uk/20100920143552/http:/frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/
http://webarchive.nationalarchives.gov.uk/20100920143552/http:/frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/

proceed without an interpreter in that instance. If it is not possible to proceed in the absence of an
interpreter the judge will instruct that efforts are made to arrange an interpreter. There should not
be any instances where an interpreter is refused by the court.** Where a defendant requires
interpretation, the court officer must arrange for interpretation to be provided at every hearing
which the defendant is due to attend.* The criminal practitioner reported that there are certain
crown court judges who question the need for interpreters if the defendant has been in the country
for a lengthy period but on the whole if a lawyer, as an officer of the court, says his client needs an
interpreter one is provided.*®

Scotland: The court must take all reasonable steps to determine whether the person subject to
criminal proceedings requires any interpretation assistance because the person does not speak
English, does not understand English, has a hearing or speech impediment.*” Where the court
determines that a person requires interpretation assistance, it must ensure that arrangements are
made for the person to be provided with that assistance at every hearing at which the person is
due to appear, for the purpose of safeguarding the fairness of the proceedings in accordance with
Directive 2010/64/EU.*® Ultimately the court has to be satisfied that the accused is fit to plead or
stand trial and can comprehend the conduct of proceedings against them.*°

Northern Ireland: The judge has the responsibilty for deciding if the defendant requires
interpretation.®® The chief clerk shall appoint an interpreter for a defendant in a hearing, where an
interpreter is required.>! If the chief clerk has not appointed an interpreter, the court may give a
direction about the appointment of an interpreter if a defendant needs one.>?

b)England and Wales: In practice the police or the Crown Prosecution Service (CPS) or the
defendant’s legal representatives ascertain whether the defendant speaks or understands the

44 UK, representative of the HMCTS.

45 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (Sl 2014/1610)(14 October 2014), rule 3.9(5)(a).
46 UK, criminal practitioner.

47 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 8(1).

48 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 8(2).

49 UK, representative of the Scottish Courts and Tribunals Service.

50 UK, representative of the Northern Ireland Courts and Tribunals Service.

51 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(2)

52 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(7).
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language of the proceedings and will inform the court that the defendant requires interpretation.>3
In order to assist the court, the police will, within three working days of the charge or summons or
two days before the hearing, provide the court with all the relevant information including the
language and dialect spoken by the defendant, the names of interpreters used by the police and
defence solicitors and any particular difficulties which may be encountered by, for example, using
an interpreter from a particular ethnic group or political affiliation.>* However, it is for the judge at
court to decide whether the defendant requires interpretation services. >

Scotland: If an accused requires interpretation services, this should be communicated to the
court by the police and the Crown Office and Procurator Fiscal Service (COPFS) who will have
had prior dealings with the accused and should have assessed his or her requirements. If an
accused appears directly from custody, the police will arrange for the attendance of an interpreter
on behalf of Scottish Court and Tribunals System (SCTS).%®

Northern Ireland: The interpretation needs of a defendant are initially identified by the Police
Service of Northern Ireland at the investigation stage. If it has been overlooked or missed at the
investigation stage, the need for interpretation would be identified by the defendant’s solicitor or
the judge during initial questioning.®’

c) England and Wales: The judge at court will make provision for the payment of an interpreter
for a defendant out of central funds because of the accused’s lack of English.%®

Scotland: All interpretation assistance must be provided free of charge.>® The Scottish Courts
and Tribunals Service covers the cost of interpretation for the accused. COPFS makes

53 UK, representative of the HM Courts and Tribunals Service.

54 UK, HM Government (2007) Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), page 5, paragraph 4.5.1, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/quidance/race-confidence-and-justice/.

55 UK, representative of the HM Courts and Tribunals Service.

56 UK, representative of the Scottish Courts and Tribunals Service.

57 UK, representative of the Northern Ireland Courts and Tribunals Service.

58 UK, HM Government (1985) Prosecution of Offences Act 1985 (1985 c 23) Section 19 (3)(b). See also UK Lord Chief Justice of England and
Wales (2014) Practice Direction Costs in Criminal Proceedings Amendment no 1 (23 July 2014) [2014] EWCA Crim 1570, paragraph 2.5 and
representative of the HM Courts and Tribunals Service.

59 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 16.
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arrangements for and covers the cost of interpretation for crown witnesses and arrangements for
defence witnesses generally lie with the legal representatives for the defence.®°

Northern Ireland: In cases prosecuted by the Public Prosecution Service (PPS), the cost of
supplying the interpreter for defendants at the first court appearance is paid for by the Police
Service of Northern Ireland (PSNI). The cost of providing in-court interpretation for defendants at
second and subsequent hearings was jointly met by the Northern Ireland Courts and Tribunal
Service (NICTS), the PPS and the Department of Justice (DoJ).®* However the NICTS say that
this is no longer the case and the cost of in-court interpretation between the court and defendant
is paid for by the NICTS. Other agencies pay for their own interpreters, for example, the PPS pay
for prosecution witnesses and the Legal Service Commission (since 1 April 2015, the Legal
Services Agency) pay for defence witnesses.®? NICTS will arrange and pay for an interpreter to
support a non-English speaking defendant in criminal cases prosecuted by all other agencies, for
example, TV Licensing, Driver and Vehicle Licensing, Crown Solicitors Office in extradition cases.

d) England and Wales: Where a judge has ordered that an interpreter is required, the court will
as soon as possible book an interpreter through the Ministry of Justice’s contracted service
provider® to attend all hearings, including trial, which the defendant is due to attend.%*
Scotland: As soon as possible after the judge has made the order that an interpreter is
required.%®

Northern Ireland: Interpretation is provided at each stage of the process as soon as possible.®®

a) England and Wales: The custody officer at the police station is responsible for ensuring that
the interpreter attends the magistrates’ court for the hearing of an application for a warrant of
further detention or any extension or further extension of such warrant to explain any grounds and
1.1.3 reasons for the application and any information about the authorisation of their further detention

e any necessary
interim hearings;

60 UK, representative of the Scottish Courts and Tribunals Service.

61 UK Northern Ireland Courts and Tribunal Service (2013) Interpreter and translation services, Belfast, available at: http://www.courtsni.gov.uk/en-
gb/services/interpreteration-services/Pages/default.aspx. See also UK, Northern Ireland Court Service (2010) Consultation Paper: Provision of In-
Court Interpretation Services, Belfast, Northern Ireland Court Service, pages 6 — 7, available at: www.courtsni.gov.uk/en-
GB/Publications/Public_Consultation/Documents/Consultation%20Paper%20Provision%200f%20In-

Court%20Interpretation%20Services/p _pc Provision of InCourt_Interpretation _Services.pdf .

62 UK, representative of the Northern Ireland Courts and Tribunals Service.

63 UK, Capita Tl are the sole contractor under the Ministry of Justice Language Services Framework Agreement (November 2014).

64 UK, representative of the HM Courts and Tribunals Service.

65 UK, representative of the Scottish Courts and Tribunals Service.

66 UK, representative of the Northern Ireland Courts and Tribunals Service.
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http://www.courtsni.gov.uk/en-GB/Publications/Public_Consultation/Documents/Consultation%20Paper%20Provision%20of%20In-Court%20Interpretation%20Services/p_pc_Provision_of_InCourt_Interpretation_Services.pdf

given to them by the court.” For all other interim hearings, see 1.1.2(a) under ‘court hearings’
above. The same rules apply.

Scotland: See 1.1.2(a) above. The same rules apply.

Northern Ireland: See 1.1.2(a) under ‘court hearings’ above. The same rules apply.

b) See 1.1.2(b) under ‘court hearings’ above. The same rules apply.

c) See 1.1.2(c) under ‘court hearings’ above. The same rules apply.

d) See 1.1.2(d) under ‘court hearings’ above. The same rules apply.

114

e any communication

between  suspects
and accused persons
and their legal
counsel in direct
connection with any
guestioning or
hearing during the
proceedings?

a) England and Wales: If a detainee wishes to exercise the right to consult and communicate
privately with a solicitor in accordance with paragraph 6.1 Police and Criminal Evidence Act Code
C and the detaineee cannot communicate with the solicitor because of language, hearing or
speech difficulties, an interpreter must be called.®® PACE Code C paragraph 13.9 does not restrict
the provision of interpretation services to any communication between suspects and accused
persons and their legal counsel in direct connection with any questioning or hearing during the
proceedings. The provision of an interpreter is for any communication between a suspect or
solicitor. It is set out in PACE Code C that interpretation services should be provided to enable a
suspect to understand their position and be able to communicate effectively with police officers,
interviewers, solicitors and appropriate adults, in the same way as a person who can speak and
understand English and would not require an interpreter.%® Interpretation services are usually

67 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014) Paragraph 13.10.

68 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.9.

69 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.1A.
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provided by an interpreter attending in person.” A police officer or any police staff may not be
used for this purpose.” The solicitor attending a suspect at the the police station will also assess
whether a suspect requires interpretation services, but in most cases an interpreter will have
already been called by the custody officer.”2 However, the Inside Police Custody study noted that
in a number of instances a suspect had been able to understand the booking-in procedure and
answer some straightforward questions, but when the interrogation began and the language
became more technical, the level of understanding deteriorated and an interpreter was required.”
The solicitor instructed by the suspect may use the same interpreter as the one called by the
police. The Law Society of England and Wales advises that if the police interpreter is used, the
solicitor should seek the consent of the suspect and advise that the interpreter is independent and
their code of conduct requires them to manintain confidentiality.”* The criminal practitioner we
contacted told us that he has never had concerns about an interpreter who has been called by the
police, but if his client had a concern, he would request a different interpreter. He always advises
his client about an interpreter’s duties with regard to impartiality and independence and
confidentiality. In his experience the interpreters are always independent and impartial. In fact,
they usually have a great deal of empathy with his clients.”

Scotland: As in England and Wales, lawyers in Scotland do not usually need to assess whether
interpretation is necessary, as the constable in charge of booking-in will have already assessed
the need. However, the Inside Police Custody study reported cases where interpreters had not
been called by the police, but when the solicitor spoke to the suspect it was clear they did not
speak or understand English.”® In Scotland, the interpreter used for the booking-in procedure

70 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 156, paragraph 3.3.

1 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.9.

72 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 176, see also page 183.

73 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 178, paragraph 4.2.

74 UK, The Law Society of England and Wales (2012), Use of Interpreters in Criminal Cases (24 January 2012), paragraph 4.1.1, available at:
www.lawsociety.org.uk/support-services/advice/practice-notes/interpreters-in-criminal-cases/.

75 UK, criminal practitioner.

76 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 176.
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would also be available for solicitor-client private consultation, as that interpreter would be present
at the police station.”” If, however, because of the remoteness of the police station or the rarity of
the language it is not possible for the interpreter to attend in person, the interpretation may be
provided by telephone.’ In Scotland, the explanatory note attached to the 2014 regulations states
that interpretation is to be provided for safeguarding the fairness of the proceedings in accordance
with the Directive, including interpretation between a solicitor and his client in direct connection
with any other questioning or hearing during the proceedings or with the lodging of an appeal or
other procedural application.” The condition applies in principle in Scotland, but interpretation, in
practice, is available for any communication between a solicitor and his client and the solicitor will
determine his client’s needs.®Northern Ireland: The police arrange the initial interpretation at the
police station when they identify that the suspect/accused person requires interpretation services.
[Under revised PACE Code C (Northern Ireland), the provision of interpretation services is not
restricted to communication in direct connection with any questioning or hearing during criminal
proceedings.8! The provision of an interpreter is for any communication between a suspect or
solicitor. It is set out in PACE Code C (Northern Ireland) that interpretation services should be
provided to enable a suspect to understand their position and be able to communicate effectively
with police officers, interviewers, solicitors and appropriate adults, in the same way as a person
who can speak and understand English and would not require an interpreter.? The lawyer we
contacted in Northern Ireland determines his own client’s interpretation needs and would generally
err on the side of caution and ask for an interpreter.®® The criminal practitioner reported that the

77 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 156, paragraph 3.3.

78 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 157, paragraph 3.3.

79 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
Explanatory Note, paragraph (b).

80 UK, criminal practitioner.

81 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers, paragraph 13.9, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

82 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers, paragraph 13.1A, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

83 UK, criminal practitioner in Northern Ireland.
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interpreter is used to assist with communication between him and his client and will also interpret
during the interview with the police. The lawyer and the police in his experience use the same
interpreter, he has never seen two interpreters at the police interview stage. He also stated that
there are not that many interpreters based in Northern Ireland because it is a small jurisdiction. In
his view the standard of interpretation is high and he has never been concerned about the quality
of an interpreter.®*

b) England and Wales: The Law Society of England and Wales has published guidance on using
language interpreters for criminal practitioners.®® This gives guidance on identifying suitably
gualified interpreters and identifying interpreter needs. There are faciilities at the police station to
allow lawyers, suspects and intepreters to communicate privately.® A practitioner reported that in
his experience, no formal procedure is followed for the identification of interpretation needs by
solicitors. Ultimately, if a suspect requests an interpreter at the police station or court, one is
provided. It is usually obvious once the solicitor has attempted to speak to a client that an
interpreter is required.®”

Scotland: ].A solicitor informed us that he assesses his client’s needs using a combination of
information from the police or court and his own observations. He may also obtain information
from the client and their friends or family. 8 At the police station, a lawyer who took part in the
Inside Police Custody study reported that there are often no facilities to allow private
communication between a solicitor, client and an interpreter.8®

Northern Ireland: A criminal practitioner reported that he would err on the side of caution and
instruct an interpreter. Even when the client has good English it is unlikely they will understand
some of the more technical terminology used in police stations and how officers' conduct
interviews.*

84 UK, criminal practitioner in Northern Ireland.

85 UK, The Law Society of England and Wales (2012) Use of Interpreters in Criminal Cases (24 January 2012), available at:
www.lawsociety.org.uk/support-services/advice/practice-notes/interpreters-in-criminal-cases/.

86 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 164.

87 UK, criminal practitioner in England.

88 UK, criminal practitioner in Scotland.

89 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in
Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 164.

90 UK, criminal practitioner in Northern Ireland.
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¢) England and Wales: The Legal Aid Agency of England and Wales pays for an interpreter,
required by a solicitor, for taking instructions from a client outside the courtroom, provided the cost
is reasonable.®* An interpreter is a person who is providing expert services and, under the
Criminal Legal Aid (Remuneration) Regulations 2013, will be paid at the rates set out in the
Regulations.*?

Scotland: The Scottish Legal Aid Board pays for interpretation serivices required by a defendant
who does not speak English or who is deaf or hard of hearing. Solicitors acting for the accused
person can claim “outlays actually and reasonably incurred”.®® The Scottish Legal Aid Board
provides guidance on interpretation and translation fees allowed under the Scottish Government
Legal Aid Contract.%

Northern Ireland: The Legal Services Agency Northern Ireland (previously the Northern Ireland
Legal Services Commission) is responsible for the payment of an interpreter’s fees incurred
during pre-trial preparation.®® In court, the Northern Ireland Courts and Tribunals Service pays the
costs of interpretation for the defendant, but the Legal Services Agency pays the costs of
interpretation for defence witnesses.® Expenses “properly incurred in pursuance of [...] [a criminal
aid] certificate” shall be “defrayed out of moneys provided by the [Northern Ireland] Assembly.”’

d) England and Wales: A solicitor should inform the court as soon as possible that their client
requires interpretation services, if it only becomes apparent that the defendant requires an
interpreter after being released from the police station or afer the case has been committed,

91 UK, HM Government (2013) Legal Aid Agency Guidance on the Remuneration of Expert Witnesses (updated April 2015), page 15, paragraph
6.29, available at: www.gov.uk/government/uploads/system/uploads/attachment data/file/420106/expert-withesses-fees-quidance.pdf

92 UK, HM Government (2013) The Criminal Legal Aid (Remuneration) Regulations 2013 (S| 2013/435), regulation 16 and schedule 5.

93 UK, HM Government Criminal Legal Aid (Scotland)(Fees) Regulations 1989, regulation 8 (b) and (c).

94 UK, Scottish Legal Aid Board (2012) Guidance on interpreting and translation fees, Edinburgh, Scottish Legal Aid Board (SLAB), available at:
www.slab.org.uk/providers/Interpreting.html.

9% UK, HM Government (2011) P Luney and J Coffey, Northern Ireland Courts and Tribunals Service, Consultation on the Provision of In-Court
Interpretation Services: Summary of Responses and Way Forward (21 January 2011), page 20, paragraph 4.4(i), available at:
http://bit.ly/IENDwYS.

9% UK, representative of the Northern Ireland Courts and Tribunals Service.

97 UK, HM Government (1981) Legal Aid, Advice and Assistance (Northern Ireland) Order 1981, 1981/228, Part lll, section 36(1). See also UK,
HM Government (2005) Legal Aid for Crown Court Proceedings (Costs) Rules (Northern Ireland) 2005, SR 2005/113 rules 7 and 8 and UK, HM
Government (2009) The Magistrates’ Courts and County Courts Appeals (Criminal Legal Aid)(Costs) Rules (Northern Ireland) 2009, SR 2009/313,
rule 7.
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transferred or sent for trial.® An interpreter should be provided as soon as possible. This in
practice means suspects often speak to an interpreter by telephone on arrival at the police
station.®

ScotlandThe solicitor we contacted from Scotland informed us that there is no timeframe but that
there is a regulatory basis for this which in his experience is under used.'®

Northern Ireland: [The criminal practitioner in Northern Ireland we contacted did not provide
timescales, but stated that the timeframe is based on how long interpreter needs. There is no
official line on this although the court will put pressure on the solicitor to progress the case.*

1.2

How do authorities
ensure interpretation
into rare/lesser known
languages where no
certified interpreters
exist? Please cross-
check findings from
the desk research by
consulting relevant
organisations and/or
practitioners.

England and Wales: The Metropolitan Police Service maintain their own official list of approved
Metropolitan Police Service Interpreters, which is maintained by the Language and Cultural
Services Branch of the police.? If it is not possible to find an interpreter for a rare language,
police should use the emergency back-up mechanism set out in the Standard Operating
Procedures.'® The agreement of a senior officer (Inspector or above within the Police Service)
should be obtained for using an interpreter drawn from other sources.® The Contracts
Management Team at HM Courts and Tribunals Service will first contact the contractor, Capita TI.
If Capita Tl are unable to find an appropriate interpreter, the courts can use databases such as
the National Register of Public Service Interpreters (NRPSI) to try to source a suitable interpreter.
The Contracts Management Team within the Courts and Tribunals Service have a list of other
interpreters to contact in such a situation. During court hearings or trial the judge will decide how
to proceed if no interpreter is available.'® In cases where the language spoken is so rare that a

registered interpreter is not available, it may be necessary to engage two interpreters: the first to

98 UK, The Law Society of England and Wales (2012), Use of Interpreters in Criminal Cases (24 January 2012), paragraph 5.3.1, available at:
www.lawsociety.org.uk/support-services/advice/practice-notes/interpreters-in-criminal-cases/.

99 UK, criminal practitioner in England.

100 YK, criminal practitioner in Scotland.

101 YK, criminal practitioner in Northern Ireland.

102 UK, Metropolitan Police (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph 5.2,
available at: www.met.police.uk/foi/pdfs/policies/interpreters _and_translators sop.pdf.

103 YK, Metropolitan Police (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph 5.3,
available at: www.met.police.uk/foi/pdfs/policies/interpreters_and_translators sop.pdf.

104 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 3.4.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

105 UK, representative of the HM Court and Tribunals Service.
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interpret from the rare language to another language (not English) and the second to interpret
from the other language to English.1%® A criminal practitioner reported that this is not usually an
issue in London where he practices. However, he has had experience of a multi-defendant case
in Wolverhampton Crown Court involving a number of Vietnamese defendants where the court
could not find enough interpreters for communication during the trial to be effective. This led to
unnecessary delays.’

Scotland: For the police in Scotland all arrangements are made through Global Language
Services Ltd, who would be expected to source the required language.'®® The Scottish Courts and
Tribunals Service is obliged to provide an interpreter for the court and occasionally it is necessary
to go outside of Scotland to find a suitable interpreter, starting with suppliers in England and
Wales.1%°

Northern Ireland: The Police Service of Northern Ireland uses the Big Word telephone
interpretation service to ascertain which language is being spoken. If no interpreter can be found
through the Big Word, it is up to the contractor, Flex Language Services, to source a suitable
interpreter.'° The Northern Ireland Courts and Tribunals Service responded that there are
centrally managed contracts for face to face interpretation and written translation. If required an
interpreter will be sourced from across the UK or further afield if necessary.'** The criminal
practitioner we contacted has not had to deal with a client for whom he cannot find an
interpreter.t12

1.3 Please describe
procedures in place, if
any, to ensure that
suspects or accused

England and Wales: If the suspect challenges a decision by a custody officer or interviewer that
they do not require an interpreter, the matter will be reported to an inspector to be dealt with as a
complaint under paragraph 9.2 of PACE Code C or under paragraph 12.9 PACE Code C, if the
challenge is made during the interview.'* On application by the defendant, the court must give

106 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 4.9.7, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/quidance/race-confidence-and-justice/.

107 UK, criminal practitioner in England.

108 YK, representative of the Police Scotland.

109 UK, representative of the Scottish Courts and Tribunals Service.

110 UK, representative of the Police Service of Northern Ireland.

11 UK, representative of the Northern Ireland Courts and Tribunals Service.

112 UK, criminal practitioner in Northern Ireland.

113 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 13.10D.
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persons have the right
to challenge the
decision that no
interpretation is
needed? Please
cross-check findings
from the desk
research by
consulting relevant
organisations and/or
practitioners.

any direction which the court thinks appropriate, where no interpretation has been provided.!
The HM Courts and Tribunals Service confirmed that it is for the judge in the case to make the
decision about whether interpretation is needed.!'® In the experience of a criminal practitioner, it is
rarely necessary to make such a challenge, because custody sergeants tend to err on the side of
caution and provide an interpreter when requested.!®

Scotland: Where a constable has determined that a person does not require interpretation
assistance, the person may ask for a review of this decision by an appropriate constable.'” A
person is entitled to complain if the interpretation assistance is not provided within a reasonable
period of time or if the interpretation assistance is of insufficient quality to safeguard the fairness
of the police proceedings.!® If the appropriate constable, on reviewing the original determination
or considering the complaint, decides that a person requires interpretation assistance, the

constable must give such direction as necessary to safeguard the fairness of the police
proceedings.'® If the court decides that a person does not require interpretation assistance, the
accused person can apply to the court for a review of its determination.'?° If the interpretation
assistance is not provided or the assistance provided is of such insufficient quality, the accused
person may apply to the court to give a direction in order to safeguard the fairness of the
proceedings.?* The applications under regulations 11 and 12 of the Right to Interpretation and
Translation in Criminal Proceedings (Scotland) Regulations 2014 can be made orally,must be
made as soon as reasonably practicable and the court must give the prosecutor an opportunity to

114 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction (S| 2014/1610)(14 October 2014) Rule 3.9(5)(d)(i).
115 UK, representative of the HM Court and Tribunals Service.

116 UK, criminal practitioner in England.

117 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 3(2) and 5(2). ‘Appropriate Constable’ is defined in regulation 2(1) Right to Interpretation and Translation in Criminal Proceedings
(Scotland) Regulations 2014.

118 YK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 6(1).

119 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulations 5(3) and 6(2).

120 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 11(2).

121 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 12(1) and (2).
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make representations.'?? The Scottish Courts and Tribunals Service confirmed that this is the
procedure which is followed in courts in Scotland.??

Northern Ireland: At the time of the initial report, there was no statutory provision for challenging
the decision that no interpretation is needed for police proceedings. However, the Department of
Justice in Northern Ireland completed a consultation in February 2015 on revisions to the PACE
Code (Northern Ireland) to make statutory provision for EU Directive 2010/64.12* The revised
PACE Code C came into force on 1 June 2015.1%° In the revised code there is a provision for
suspects or accused persons to challenge the decision that no interpretation is needed. The
challenge will be reported to the inspector and treated as a complaint for the purposes of 9.3 of
PACE Code C (Northern Ireland) or 12.10 of PACE Code C (Northern Ireland), if the challenge is
made during an interview.?® In court proceedings, a defendant can make an application to the
court and the court can make a direction, which it considers appropriate, where no interpreter has
been appointed by the chief clerk.?’

1.4 | With regard to remote
interpretation via
communication
technologies :

122 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 13.

123 UK, representative of the Scottish Courts and Tribunals Service.

124 UK, Department of Justice (2014), Consultation letter from Department of Justice, Northern Ireland to consultees, Refresh of PACE Codes of
Practice A-H (17 November 2014), available at: www.dojni.gov.uk/index/public-consultations/archive-consultations/pace-codes-refresh- 2014 -
consultee-letter-2.pdf.

125 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

126 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.10D, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

127 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(7).
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England and Wales: Yes, communication technologies can be used at all stages of the
proceedings.??® The guidance notes for PACE Code C states that “telephone interpreter service
maybe used”.!?® The Metropolitan Police in their standard operating Procedures set out guidelines
for use of the telephone interpreting service.* However, at the police station, telephone
interpreting should only be used for brief and straighforward communications, such as making
appointments or booking-in at the police station. It is not appropriate for evidential purposes, such
as interview. However, sometimes it is not possible to secure the attendance of a face to face
interpreter within a reasonable amount of time and the matter may be time critical (i.e. there is the
a) Can communication | risk that evidence will degrade). In such circumstances, if telephone interpreting is used, the
technologies for the | interpreter should be UK based and drawn from the National Register of Public Service

purpose of remote | Interpreters (NRPSI). Audio recordings of both parts of the conversation must be made by, for
interpretation be used? | example, a speakerphone.*! A criminal practitioner reported that remote interpretation by

If so, at what stage(s) | telephone and videolink is commonplace at the police station. At court it is more usual to have an
of the proceedings? interpreter present and in his experience remote technologies have not been used in court.**
There is a statutory provision to allow a defendant to give evidence by way of a live link (although
this provision is not yet in force), but this does not refer specifically to a defendant requiring
interpretation.*® Part 29 of the Criminal Procedure Rules allows the judge to make directions
concerning a defendant’s evidence, although these specifically relate to the use of live link and
intermediaries in criminal hearings for vulnerable defendants.’®** There is no specific statutory
provision relating to the use of remote technologies either at the police station or in court.
Scotland: At the police station the usual practice is that interpreters attend at the station to
provide interpretation. However, sometimes because of geographical or time constarints, other

128 UK, representative of the Metropolitan Police.

129 UK, HM Government (2014), Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014) note 13B.

130 UK, Metropolitan Police (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph 10, page
25; available at: www.met.police.uk/foi/pdfs/policies/interpreters_and_translators_sop.pdf.

131 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 9.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

132 UK, criminal practitioner in England.

133 UK, HM Government (1999) Youth Justice and Criminal Evidence Act 1999, section 33A, inserted by section 47 of the Police and Justice Act
2006.

134 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction (S| 2014/1610)(14 October 2014), part 29.
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technologies need to be used. A constable can decide to use remote interpretation using
communication technology, but only if the constable considers that it would be appropriate in the
circumstances and would not prejudice the fairness of the police proceedings.®** A criminal
practitioner reported that communication technology for the purposes of remote interpretation
would only be used at the police station®*®. A court may arrange for interpretation assistance to be
provided from a remote location by means of communications technology, only if it is appropriate
and would not prejudice the fairness of proceedings.*®” The regulations allow for communication
technologies, but in practice it would be unlikely for this to happen. The current practice is that
interpreters attend personally in court.138

Northern Ireland: Telephone interpretation may be used to assess which language the suspect
or accused person is speaking when attending the police station either as a suspect or if the
accused is under arrest,, however it is not used for police questioning. The guidance notes for the
new PACE Code C (Northern Ireland) states that “telephone interpreter service maybe used”.**
At all stages of the proceedings communication technologies can be considered by and ordered to
be used at the discretion of the judge.'*’ The judge at court can give directions allowing evidence
to be given by way of live link, but there is no specific provison relating to interpretation for a
defendant being allowed in this way.***

b) Which technologies
are used, if any

England and Wales: At the police station, the police officer can communicate with the interpreter
using the telephone to translate rights and entitlements while in police custody and police may use

(videoconference, video for the interviews. The Metropolitan Police Service have their own video conferencing
telephone, internet, equipment on a secure network.'*? It was noted in the empirical study, Inside Police Custody, that
etc.) remote interpretation by video is increasingly being used by the Metropolitan Police Service in

135 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),

regulation 3(4).

136 UK, criminal practitioner in Scotland.
137 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),

regulation 8(3).

138 UK, representative of the Scottish Courts and Tribunals Service.

139 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), note 13A, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

140 UK, representative of the Northern Ireland Courts and Tribunals Service.

141 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 44S.

142 UK, representative of the Metropolitan Police.
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London.'** Where no tape-recording facilities are available for the police interview, the interpreter
is required under PACE Code C, Note 12A to make a note of the interview in the native language
of the interviewee and to allow the person to sign it, if correct. This can only be done face to
face.’** HM Courts and Tribunals Service use telephone interpreting through their contractor
Capita T1.1*° Video link interpreting is increasingly being considered as a means of overcoming
shortages of interpreters and Language Service Professionals (for deaf and hard of hearing
persons), but its reliability in ensuring an appropriate level of accuracy and reliability for evidential
purposes has not yet been adequately assessed.'*® The Inside Police Custody study observed a
number of problems with the quality of interpretation when remote technologies were used instead
of face to face interpretation.4’

Scotland: The Regulations allow for the use of communication technologies, but in practice it
would be unlikely for this to happen. It is usual for interpreters to attend in person at the police
station. The current practice is that interpreters attend personally in court.'® A criminal practitioner
reported to us that only a telephone would be used for remote interpretation and only at the police
station.4®

Northern Ireland: The Police Service of Northern Ireland use telephone interpreting. All
technologies can be considered/explored at the discretion of the judge. All courts have video
conferencing equipment and special arrangements can be made if necessary.**® The criminal

143 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 153, footnote 60.

144 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 9.1, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/quidance/race-confidence-and-justice/.

145 UK, representative of the HM Court and Tribunals Service.

146 HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, translators and Language Service
Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 9.4, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

147 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), pages 162 and 163.

148 UK, representative of the Scottish Courts and Tribunals Service.

149 UK, criminal practitioner in Scotland.

150 UK, representative of the Northern Ireland Courts and Tribunals Service.
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practitioner we contacted reported that there is a dual telephone handset at the police station
which allows for telephone translation between the custody officer and the detained person.!5?

c) Do competent
authorities rely on the
tools developed in the
context of European e-
Justice (e.g.
information on courts
with videoconferencing
equipment provided on
the European E-justice
Portal)? Please cross-
check findings from
the desk research by
consulting relevant
organisations and/or
practitioners.

England and Wales: No
Scotland: No
Northern Ireland: No.

TRAINING?*®? Yes | No | Brief Description
Are providers of judicial
1.5 | training requested to England and Wales: In the crown court, the induction course for all new judges and
pay special attention to recorders sitting in the crown court refers to the need to take translation and
the particularities of interpretation issues into accout in the preparation papers for the course. There is
- . also a complete module on interpreters in the compulsory case management course:
communicating  with | Yes

the assistance of an
interpreter so as to
ensure efficient and

“Crown Court Trial seminar” provided by the Judicial College.**® The Judicial College
also runs a Circuit Seminars programme whereby each of the six Circuits provide
local training which is attended by almost all of the Circuit Judges and Recorders who
sit in the crown court. There will be a new Vulnerable Witnesses module in the 2015-

151 UK, criminal practitioner in Northern Ireland.
152 See in particular Article 6 and relevant recitals of Directive 2010/64/EU.

153 UK, Judicial College, Courts Judiciary Prospectus April 2014 — March 2015, Criminal law: Crown Court Trial Seminar, page 36, available at:
www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/judicial-college/judicial-college-prospectus-2014-15-v8.pdf.
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effective
communication? If yes,
briefly provide details.

16 programme and part of that module will deal with the use of interpreters and in
particular some of the common problems that arise during the course of a trial.>* All
judges sitting in criminal proceedings are obliged to read the Equal Treatment Bench
Book, which gives guidance on judicial conduct, in the context of equality and non-
discrimination. This forms part of their judicial training. One of the principles set out is
good communication, “Effective Communication underlies the entire legal process;
ensuring that everyone involved understands and is understood; otherwise the legal
process will be impeded or derailed”.**® A section in the Equal Treatment Bench Book
provides guidance on the judge’s role in proceedings where a defendant in criminal
proceedings needs an interpreter.1%°

Scotland: In October 2013, the Judicial Institute organised a series of courses for
Senators of the College of Justice on Foreign Language Interpretation in the Scottish
Courts. The seminars covered Directive 2010/64/EU and its implication for Scottish
law. One day courses are also being offered to Sheriffs, Stipendary Magistrates and
Justices of the Peace in 2015. Sessions on interpretation have also featured at a
number of Justices of the Peace conferences in 2014. Interpretation in the court and
working with interpreters are a compulsory part of the induction training for
prospective Justices of the Peace in Scotland.*®’

Northern Ireland: The Judicial Studies Board in Northern Ireland is preparing a
training workshop later this year for all judiciary (including magistrates’ and crown
court judges) on the issues involved in the use of interpreters in courts. This was
specifically instigated in response to the requirements set out in Directive 2010/64/EU
by the Judicial Studies Board chairman who identified this training requirement.**®

154 UK, representative of the Judicial College.

155 UK, Judicial College (2013) Equal Treatment Bench Book (November 2013), page 12, paragraph 7, available at:
www.judiciary.gov.uk/publications/equal-treatment-bench-book!/ .

156 UK, Judicial College (2013) Equal Treatment Bench Book (November 2013), pages 146 — 147, available at:
www.judiciary.gov.uk/publications/equal-treatment-bench-book/ .

157 UK, representative of the Judicial Institute for Scotland.
158 UK, representative of the Northern Ireland Judicial Studies Board.
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2. RIGHT TO
TRANSLATION  OF
DOCUMENTS?®

Brief Description

2.1

Please provide answers to the following for each stage of proceedings as indicated below:

a) Which documents (according to national law or established practice) are considered essential to translate in order to
safeguard the fairness of the proceedings?

b) Who bears the cost of translation at each stage?
¢) What is the timeframe (deadline) for the translation of documents at each stage of the proceedings?

Please cross-check findings from the desk-research by consulting relevant organisations and/or practitioners.

2.1.1 | e police questioning;

a) England and Wales: Any written translation, oral translation and oral summaries of essential
documents shall be provided in a language the detainee understands.®® Essential documents are
those records which are required to be made in accordance with the Police and Criminal Evidence
Act 1984 (PACE) Code C and which are relevant to decisions to deprive a person of their liberty,
any charge and any record considered necessary to enable a detainee to defend themselves in
criminal proceedings and to safeguard the fairness of the proceedings.'®* PACE Code C, Annex
M, paragraph 2 contains a table of documents which are considered essential for the purposes of
PACE Code C and which must be translated, subject to paragraphs 3 to 7 of PACE Code C,
Annex M. This includes authorisation for detention before and after charge given by the custody
and review officers, authorisation to extend detention without charge beyond 24 hours given by a
superintendent, a warrant of further detention issued by the magistrates’ court and any extensions
of the warrant and an authority to detain in accordance with the directions in a warrant of arrest.

159 See in particular Articles 3 and 4 and relevant recitals of Directive 2010/64/EU.

160 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 13.10B.

161 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 1.
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The police must also translate a written notice showing the particulars of the offence for which he
or she has been charged or been told that they might be prosecuted for, written interview records
and a written statement under caution.

Scotland: All essential documents are required to be translated, if it is determined that a person
does not understand English.?®2 An essential document is any document relating to the person in
police custody, which authorises the deprivation of that person’s liberty by a constable or charges
the person with having committed an offence and is required by any enactment to be provided to
the person in writing.%® A document authorising the deprivation of liberty includes a document
signed by a senior police officer at the investigation stage. A document charging a person with
having committed an offence would cover decisions by the police to charge.'®* Police Scotland
stated that although there is a requirement to provide a written translation, often for practical
reasons, there would be an oral translation given at the time by interpreters present at the police
station. This is possible because under the regulations a person can be provided with a
translation of part of a written document or oral translations or summaries, provided this does not
prejudice the fairness of the proceedings.'®® In Scotland, the most frequent document to be
translated is the Solicitor Access Recording Form (SARF). This document explains to a suspect
their rights and options regarding solicitor access.'%® Where the person is to be released on an
Undertaking to Appear at Court at a fixed time and date they are issued with (and sign) a form
which outlines the arrangements in this regard.'®” Accused persons are also asked to sign the
form utilised during the drink drive procedure and also to sign the print out of their readings form
the breath analysis equipment; and this would be completed via the support of an interpreter.1%®
The oral translation of documents outlined above takes place routinely in Scotland for procedural
or investigative processes, as these are not essential documents authorising the deprivation of
liberty in terms of the Right to Interpretation and Translation (Scotland) Regulations 2014.

162 YK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014)

regulation 4(1).

163 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),

regulation 4(4).

164 UK, representative of the Police Scotland.
165 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),

regulation 4(3).

166 UK, representative of the Police Scotland.
167 UK, representative of the Police Scotland.
168 UK, representative of the Police Scotland.
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However, the police are guided by the general rule of fairness to the accused in Scottish law and
the recognised requirement for persons to understand fully their dealings with the Police.%® Police
Scotland reported that they have standard operation procedures (SOP) in respect of interpreting
and translation services, but that they do not routinely publish their SOPs.1"®

Northern Ireland: At the time of the initial report, there were no statutory provisions setting out
which documents are essential to translate in the course of police proceedings. However,
following consultaton on the PACE Code C for Northern Ireland to make provision for Directive
2010/64 EU, the Department of Justice in Northern Ireland (DOJ NI) introduced amendments to
PACE Code C on 1 June 2015, which mirror the amendments recently made to PACE Code C in
England and Wales. Under the revised PACE Code C, essential documents comprise records
required to be made in accordance with PACE Code C which are relevant to decisions to deprive
a person of their liberty, to any charge and to any record considered necessary to enable a
detainee to defend themselves in criminal proceedings and safeguard the fairness of the
proceedings.!’* Annex M of the revised PACE Code C contains a table of essential documents
which are the same documents in the English and Welsh version of Annex M to PACE Code C,
referred to in 2.1.1(a) above.!"?

b) England and Wales: Interpretation and translation services provided at the police station are
provided “at public expense”.}”® The police pay for any translation carried out at the police station.
Scotland: All written or oral translations or oral summaries of essential documents must be
provided “free of charge”.1’* Police Scotland bear the cost of any document required by the
regulations to be translated.

169 UK, representative of the Police Scotland.

170 UK. representative of the Police Scotland.

171 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), Annex M, paragraph 1, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

172 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015) Annex M, paragraph 2, available at:
www.dojni.gov.uk/index/publications/publication-categories/pubs-paolicing-community-safety/policing/16-06-pace-code-c-2015.pdf.

173 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 13.1B.

174 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 16.
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Northern Ireland: Intepretation and translation services for suspects or accused persons at the
police station are paid for by the Police Service of Northern Ireland.*’®

¢) England and Wales: In relation to the essential documents which are required to be translated,
any record of authorisation for detention, before or after charge, authorisation to extend detention
without charge beyond 24 hours, a warrant of further detention given by the magistrates’ court and
any extension of this warrant, an authority to detain in accordance with a warrant of arrest should
be translated as soon as practicable after each authorisation has been recorded in the custody
record, and it should be provided as soon as practicable after the translation has been created,
whilst the person is detained or after they have been released.'’® Where a defendant is given a
written notice showing the particulars of the offence charged (required by PACE Code C,
paragraph 16.3) or the offence for which the suspect has been told they may be prosecuted, the
translation has to be created and provided as soon as practicable after the person has been
charged or reported.'’” Written interview records or a written statement under caution must be
created contemporaneously by the interpreter for the person to check and sign and the translation
must be provided to the person as soon as practicable after the person has been charged or told
they may be prosecuted.'’®

Scotland: The translation of documents must be provided within a reasonable time period.'”® The
translation would routinely be completed orally by the interpreter at the time, on most occasions,
because the interpreter would be present at the police station.'® Where a written translation is
required or requested, then the officer in charge of the case would be required to assess the

175 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.1B, available at:
www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf .

176 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 2(i) and note M3 in Annex M.

177 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 2(ii).

178 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 2(iii).

179 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May

2014)Regulation 4(2)(a).

180 UK, representative of the Police Scotland.
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urgency in each case. For example, if the person were released on an undertaking then it would
be expected to be available prior to this date.8!

Northern Ireland: For the translation of statements made at a police station — the time frame is
“in due course”.’®2 Under the 2015 PACE Code C, the time frame will follow the rules set down in
PACE Code C, Annex M for England and Wales (see above). The Interpreting Services Contract
states that the contractor should be able to provide text translation and speech to text transcription
within a maximum 48 hour period (i.e. in less than two days).18

2.1.2

e court hearings;

a)England and Wales: At court, it is the judge who decides which documents are to be
translated. On application or on its own initiative, the court may require a written translation to be
provided for the defendant of any document or part of a document.'8 A criminal practitioner
informed us that there is no specific definition of ‘essential documents’. It is usual for the defence
solicitor to obtain translations of documents and not the court. To obtain funding for this, the
solicitor must get prior authority from the Legal Aid Agency.' The HMCTS reported that they are
niot aware of ‘essential documents’ which are required to be translated. It is the role of the judge
to consider whether the defendant requires a written translation of all or part of a document.
Generally it would be those that are needed by defendants in order to understand what is being
said against them and to instruct their lawyers. The court will make this direction on its own
initiative or after a formal application from the parties. 1%

Scotland: The court hearing the proceedings must take all reasonable steps to determine
whether the accused person requires a translation of all essential documents because he does
not understand English.!®” An essential document means a document authorising the deprivation
of the person’s liberty, a document charging a person with having committed an offence, a court
judgment relating to the proceedings and any document which the court determines to be

181 UK, representative of the Police Scotland.

182 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.4(c), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

183 UK, representative of the Police Service of Northern Ireland.

184 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction(SI 2014/1610)(14 October 2014), rule 3.9(5)(c).

185 UK, criminal practitioner in England.

186 UK, representative of the HM Courts and Tribunals Service.

187 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 9(1).
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essential for the purpose of safeguarding the fairness of the proceedings.'® A document
authorising the deprivation of liberty includes a court order committing the accused to be
remanded in custody or detention or sentenced to custody. A document charging a person with
having committed an offence would include documents issued by the crown to indict or serve a
summary complaint. If the terms of an indictment or a complaint were modified as proceedings
progress, this may be dealt with by oral translation, as typically charges are amended or dropped
to the benefit of the accused. A court judgment in summary proceedings is not digitally recorded
so would be translated orally. In solemn proceedings, court judgments are digitally recorded and if
necessary a transcription can be made and translated.®®

Northern Ireland: The court, either on application by the defendant or of its own motion, where it
is satisfied that a document is essential and considers it is essential to the fair trial of the
defendant, may order that a written translation of a document (or a passage within a document)
should be provided.’® Courts will translate court documents as required, for example, court
transcripts, bail conditions and court orders. Other documents, for example witness statements,
would usually be translated by other criminal justice agencies.!®* NI Courts and Tribunals Service
(NICTS) confirmed that there is no specific definition of essential documents in the courts and
which documents are to be translated is done on a case by case basis by the judge. NICTS also
stated that the court does not produce many documents and documents relating to the trial will
already have been disclosed to or given to the defendant by the time the case reaches court.?®?

b) England and Wales: The cost of translation is paid for from central funds.

Scotland: All written or oral translations or oral summaries of essential documents must be
provided “free of charge”.?®® The court will bear the cost of any essential documents which are
ordered by the court to be translated. If a formal request is made to the court for translation the
court would determine who should pay for any transcription or translation requirements.®*

188 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),

regulation 9(4).

189 UK, representative of the Scottish Courts and Tribunals Service.
190 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(6).
191 UK, representative of the Northern Ireland Courts and Tribunals Service.

192 UK representative of the NICTS.

193 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),

regulation 16.

194 UK, representative of the Scottish Courts and Tribunals Service.
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Northern Ireland: All written or oral translations or oral summaries of documents are paid for by
the Northern Ireland Courts and Tribunals Service.!%

c) England and Wales: There is no set timeframe but as soon as the court makes the order, the
court will contact the contractor to arrange the translation.%

Scotland: If a formal request is made to the court for translation, the court would determine the
necessary timeline. It is desirable that documents be provided as soon as possible. Where it is
otherwise necessary to have documents translated by the Scottish Courts and Tribunals Service
contractors, they should be provided within ten calendar days of instruction from the court.*’
Northern Ireland: The contract stipulates that documents will be translated within 48 hours.!%

2.1.3

e any necessary
interim hearings;

a) Same rules as for court hearings in 2.1.2 apply.

b) Same rules as for court hearings in 2.1.2 apply.

¢) Same rules as for court hearings in 2.1.2 apply.

214

e any communication
between  suspects
and accused persons
and their legal
counsel in direct
connection with any

a) England and Wales: The documents which are usually translated are the Notice of Rights and
Entitlements at the police station, the charge sheet/indictment and witness statements. These
documents are often translated orally rather than in writing. A criminal practitioner reported that
he has obtained written translations of key evidence, when he requested a translation or required
one.'%®

Scotland: [Waiting for responses from practitioners] A criminal practitioner reported that he would
ask the court for translation of the prosecuting document. The solicitor will translate the letter to
their client and the terms of engagement.?®

195 UK, representative of the Northern Ireland Courts and Tribunals Service.
196 UK, representative of the HM Court and Tribunals Service.

197 UK, representative of the Scottish Courts and Tribunals Service.

198 UK, representative of the Northern Ireland Courts and Tribunals Service.
199 UK, criminal practitioner in England.

200 UK, practitioner in Scotland.
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guestioning
hearing during
proceedings?

or
the

Northern Ireland: [] The documents translated are the Notice of Rights and Entitlements in the
police station, including right to silence, right to a lawyer, right to have someone informed of your
arrest etc, also right to consult codes of practice for PACE and Preliminary Enquiry papers /
depositions which set out the details of the prosecution case when the case goes to court?®? The
changes to PACE Code C, which includes a list of what documents are required to be translated,
came into force on 1 June 2015, see 2.1.1(a) above.?*? During court proceedings, there is no
requirement for the Public Prosecution Service to serve the papers in the native language of the
defendant The defendant's solicitor can request authority from the Legal Services Authority to get
the papers translated. This is always granted in the experience of the criminal practitioner we
contacted.?*®

b) England and Wales:. The cost of translation will be borne by the Legal Aid Agency when the
defendant is legally aided. Prior authority is required for any disbursements of £100 or over.?*
Scotland: [] The court bears the cost of translating court documents. The legal aid fund for other
documents.?%,

Northern Ireland: [].The Legal Services Agency in Northern Ireland bears the cost of translation.
The defendant’s legal representative must get prior authority from the Legal Services Agency
before obtaining the translation. The Legla Services Agency pay Flex Language Services
directly.?%

c) England and Wales:.Translation of documents should be provided as soon as possible.?°”
Scotland: [.According to the criminal practitioner we contacted in Scotland, there is no timeframe
fro the provision of a translation of documents.2%®

201 YK, criminal practitioner in Northern Ireland.

202 YK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), Annex M, paragraph 1, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

203 UK, criminal practitioner in Northern Ireland.

204 UK, criminal practitioner in England.

205 UK, criminal practitioner in Scotland.

206 UK, criminal practitioner in Northern Ireland.

207 UK, criminal practitioner in England,

208 UK, criminal practitioner in Scotland.
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Northern Ireland: .. There is not a specific timeframe, but is based on how long the interpreter
needs to do the translation. Although the court will be putting pressure on the solicitor to progress
the case.?®

2.2

How do the competent
authorities  ascertain
whether oral
translation or oral
summary of essential
documents may be
provided instead of a
written translation?
Please cross-check
findings from the
desk research by
consulting relevant
organisations and/or
practitioners.

England and Wales:The custody officer is the person who authorises that an oral translation or
oral summary of documents listed in sections (i) and (ii) of the table of essential documents set
out in Annex M of PACE Code C is to be provided through an interpreter instead of a written
translation. An oral translation or summary may only be provided if it would not prejudice the
fairness of the proceedings by adversely affecting or otherwise undermining or limiting the ability
of the suspect in question to understand their position and to communicate effectively with police
officers, interviewers, solicitors and appropriate adults with regard to their detention and the
investigation of the offence in question and to defend themselves in the event of criminal
proceedings. The quantity and complexity of the information in the document should always be
considered.?!® Written interview records and written statements under caution (listed in section (iii)
of the table) cannot be provided orally through an interpreter.?!* In practice, according to the
Metropolitan Police Service, this is usually carried out using telephone interpretation in the
custody suite.?'2 At court this is a matter for the judge’s discretion on a case by case basis.?' A
criminal practitioner reported that it is usual practice for documents to be translated orally. He
would agree to this practice provided his client agrees.?

Scotland: A person may be provided with an oral translation or an oral summary of an essential
document, instead of a written translation, unless this would prejudice the fairness of the police or
court proceedings.?'® At the police station it is the practice to translate documents verbally by an
interpreter. This impacts on the requirements to provide written translations in terms of the
legislation, and will impact on any requests by the accused. The custody staff or investigating

209 UK, criminal practitioner in Northern Ireland.

210 YK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 3.

211 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 3.

212 UK, representative of the Metropolitan Police.

213 UK, representative of the HM Court and Tribunals Service.

214 UK, criminal practitioner in England.

215 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 4(3)(b) and Regulation 9(3)(b).
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officer would make this decision.?'® At court, this would be for the judge to determine at a
hearing.?’

Northern Ireland. Under the revised PACE Code C (Northern Ireland), the provisions for the oral
translation or an oral summary of records are the same as those for England and Wales in PACE
Code C (see above).?'8 In any court hearing, including trial, this is a decision for the judge, if he or
she considers that the provision of an oral translation or oral summary would not prejudice the
fairness of proceedings.?'°

2.3

Please describe
procedures in place, if
any, to ensure that
suspects or accused
persons have the right
to challenge  the
decision that no
translation is needed?
Please cross-check
findings from the
desk research by

England and Wales: The procedures mirror those for challenging the decision that no
interpretation is needed. If the suspect challenges a decision by a custody officer or interviewer
not to translate a requested document, the matter will be reported to an inspector to be dealt with
as a complaint under paragraph 9.2 or paragraph 12.9 of PACE Code C.?? The court, on
application by the defendant, may give a direction to translate documents, including where no
translation is ordered or provided in response to a previous application by the defendant.??
Scotland: The procedures mirror those for challenging the decision that no interpretation is
needed. If a constable has determined that a person does not require a translation of all essential
documents, the person may ask for a review of this decision by an appropriate constable.??> An
appropriate constable is a constable who is the rank of inspector or above and has not been
involved in the investigation.??® A person is entitled to complain if he or she does not receive a
written translation, oral translation or oral summary of all essential documents within a reasonable

consulting relevant | period of time or if the written or oral translation or oral summary is of insufficient quality to

216 UK, representative of the Police Scotland.

217 UK, representative of the Scottish Courts and Tribunals Service.

218 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), Annex M, paragraph 3, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

219 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(6)(b).

220 YK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.10D.

221 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction (S| 2014/1610)(14 October 2014), rule 3.9(5)(d)(ii).
222 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 5(2).

223 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 2(1).
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organisations and/or
practitioners.

safeguard the fairness of the proceedings.??* If the appropriate constable on reviewing the original
determination or considering the complaint decides that a person requires a written or oral
translation or oral summary of essential documents, the constable must direct that a translation is
necessary to safeguard the fairness of the police proceedings.??® If a court determines that an
accused does not require a translation of all essential documents, the accused may apply to court
to review its determination.??® If an accused, entitled to translation of all essential documents, is
not provided with a written translation, oral translation or oral summary of all essential documents
within a reasonable period of time or it is of insuffcient quality to safeguard the fairness of the
proceedings, the accused may apply to court to give a direction to safeguard the fairness of the
proceedings.?*’

Northern Ireland:. Under the revised PACE Code C (NI), if a suspect or accused person
challenges a decision by the custody officer or interviewer not to translate a requested document,
the matter will be referred to an inspector to be dealt with as a complaint under paragraph 9.2 or
12.9 of draft PACE Code C (NI).2?% In court proceedings, a defendant may apply to the court and
the court may give any direction which it considers appropriate, where on a previous application
under Rule 47B(6) of the Crown Court Rules (Northern Ireland), the court determined that there
was no need for translation of the document, or a passage thereof, specified in the application.??®
A criminal practitioner in Northern Ireland reported that he had never had a request for a translator
refused. He reported that the prosecutor would wish to ensure that the defendant understands
the proceedings.?*°

224 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 6(1).
225 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulations 5(3) and 6(2).
226 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 11(2).
227 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 12 (1) and (2).
228 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.10D, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

229 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(7)(b).

230 UK, criminal practitioner in Northern Ireland.
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Yes | No | Brief Description

England and Wales: Any written interview records or written statement under caution
2.4 provided by the suspect to the police are required to be checked and signed.??
Documents, which are required to be signed, are usually translated orally at the police
station before they are signed by a suspect, but there is no specific legal requirement
that these documents must be translated. The Guidance notes in the revised PACE
Code C states that should be a procedure for determing whether a suspect who
requires an interpreter requires assistance in accordance with paragraph 3.20 of
PACE Code C (in relation to people who are blind, seriously visually imparired or
unable to read) to help them check and if applicable sign any documentation.?3? A

Do all documents that criminal practitioner informed us that there is no specific statutory requirement stating
the  suspected or that all documents which a defendant/suspect signs at the police station or at court
accused person has to have to be translated if English is not his or her first language. It is good practice to
sign during the X orally translate documents, rather than there being a particular statutory requirement
proceedings have to be to translate.?*3A criminal practitioner stated that if he is putting forward a client’s
translated? account in writing in a police interview, he will always ensure the documents is

translated and the interpreter signs the statement to confirm this fact. The police are
required to follow this procedure.?** The criminal practitioner also reported that he is
not aware of a legal requirement for all documents which a defendant has to sign to
be translated, but it is good practice for the document to be orally translated before
the defendant signs it. This would be done by the interpreter at the police station.?®
Scotland: An accused person is required to sign an Undertaking Form, the Solicitor
Access Recording Form(SARF) and in relation to drink drive related offences, an
accused person is asked to sign receipt of the printout which contains their readings
from the breath analysis equipment and they are asked to sign the form utilised

231 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 2.

282 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), note 13C.

233 UK, criminal practitioner in England.

234 UK, criminal practitioner in England.

235 UK, criminal practitioner.
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during the drink drive procedure. However, there is no specific statutory requirement
that these documents have to be translated. These are likely to have been explained
by an interpreter to the accused person and Police Scotland would not routinely
provide additional written translations.?¢ At court, if an accused had to sign a
document, for example a bail order, this would be signed in court at the time, the balil
conditions having been read out by the judge and conveyed to the accused by the
interpreter. The accused would convey understanding and agreement to the
conditions through the interpreter. A translated version of the document would be
provided to the accused later.?” Section 9 of the Right to Interpretation and
Translation in Criminal Proceedings (Scotland) Regulations 2014 sets out the
essential documents which are required to be translated by court. It does not specifiy
that all documents which an accused or suspected person is required to sign have to
be translated, either in relation to police documents or documents produced by the
court. Police Scotland confirmed that in terms of oral interpretation wthen this is
required, it will take place in each case where the person's first language is not
English - this is part of Lord Advocates's Guidelines and are included within Police
Scotland’s Standard Operating Procedures (SOP), which are not published. The
position regarding the translation of documents will be in terms of the 2014
Regulations, and where an Undertaking form is signed by an accused, this is a
document that requires to be provided to the person in writing and accordingly this will
always be translated and sent to them.®

Northern Ireland: Under the amendments to the PACE Code C for Northern Ireland,
any written interview records or written statement under caution provided by the
suspect to the police are required to be checked and signed.?*® PSNI confirmed that
there was no requirement that documents signed by the suspect or accused have to
be translated, other than the two documents mentioned above.?*® There is no

236 UK, representative of the Police Scotland.

237 UK, representative of the Scottish Courts and Tribunals Service.

238 UK, representative of the Police Scotland.

239 UK, HM Government (2015) Department of Justice for Northern Ireland, Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), Annex M, paragraph 2, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

240 UK, representative of the Police Service of Northern Ireland.

39




statutory requirement that all documents which a defendant has to sign have to be
translated either by the police or by the court.?4

2.5 England and Wales: In relation to proceedings at the police station, a suspect may
waive their right to a written translation of essential documents (as defined in
paragraph 2 of Annex M PACE Code C) but only if they do so voluntarily after
receiving legal advice or having full knowledge of the consequences and give their
unconditional and fully informed consent in writing.2*? No police officer or a member of
police staff should do or say anything with the intention of persuading a suspect who
is entitled to a written translation of an essential document to waive that right.?43
There are particular rules on the consent of persons who are mentally disordered or
otherwise mentally vulnerable persons and the consent of juvenilles. 24

Scotland: An accused person entitiled to be provided with a translation of all
essential documents in a case may waive that right in respect of any or all of the
documents. The waiver must be voluntary, unequivocal and informed by legal advice,
unless the accused person otherwise fully understands the consequences of waiving
the right.24

Northern Ireland:. In the revised PACE Code C (Northern Ireland), a suspect may
waive their right to a written translation of essential documents (as defined in
paragraph 2 of Annex M PACE Code C (NI)), but only if they do so voluntarily and
after receiving legal advice or having full knowledge of the consequences and give
their unconditional and fully informed consent in writing.2¢ If the custody officer has
any doubts about whether the suspect fully understands the consequences of waiving

Is it possible to waive
the right to translation
of documents and if so,
what form can it have | x
and under  which
conditions can it be
accepted?

241 UK, criminal practitioner in Northern Ireland.

242 YK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 3.

243 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 6 and notes M2 and M3.

244 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), Annex M, paragraph 7.

245 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014 (19 May 2014),
regulation 15.

246 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), Annex M, paragraph 4, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.
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their right to a written translation of an essential document, he or she should seek
advice from an inspector or above.?*’ In any court hearing, a defendant may waive his
or her right to a written translation of a document (or a passage within a document).
The defendant must unequivocally and voluntarily waive his right to translation and
must have received legal advice or otherwise have full knowledge of the
consequences of such a waiver.?*® This should be recorded on the computer in the
Integrated Court Operating System (ICOS by selecting the order, CRINTR (Court
Record Interpreter): Defendant Waives Right to a Written Translation.?4°

RIGHTS CONCERNING
BOTH INTERPRETATION
AND TRANSLATION®?

3.1

With regard to use of
registers of interpreters
and translators in EU
Member States:

Yes

No

Brief Description

a) Do national databases or
registers exist for legal
translators and
interpreters?

England and Wales:There is no centralised or national database of translators and
interpreters. Interpreters and translators for court work should be selected through
the Ministry of Justice (MoJ) Framework Agreement, which is contracted out to
Capita T1.2%! If interpreters or translators are not available through Capita TI, then
the National Register of Public Service Interpreters (NRPSI) can be consulted. In a
case involving a deaf person, interpreters should be selected through the MoJ
Framework Agreement or from the Council for the Advancement of Communication
with Deaf People (CACDP) National Directory of Sign Language Interpreters (now

247 YK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,

Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), Annex M, paragraph 9, available at:

http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

248 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(6)(a).
249 UK, representative of the Northern Ireland Courts and Tribunals Service.

250 See in particular Article 5 and relevant recitals of Directive 2010/64/EU.

251 UK, Crown Prosecution Service (2011) Legal Guidance: Interpreters (August 2011), available at:
www.cps.gov.uk/legal/h_to k/interpreters/index.html.

41



http://www.cps.gov.uk/legal/h_to_k/interpreters/index.html

known as the National Registers of Communication Professionals working with Deaf
and Deafblind people (NRCPD).%2The Metropolitan Police Service have opted out
of the Framework Agreement?>3 and have their own official list of Metropolitan Police
Interpreters.?®* Chief police officers have discretion when choosing which
individuals or organisations they use to provide interpretation and translation
services provided they are compatible with the requirements of EU Directive
2010/64.%° Other databases are available such as the Association of Police and
Court Interpreters (APCI) and the Institute of Translating and Interpreting (ITI).
Scotland: There is no central database of interpreters used by the Scottish criminal
justice system. A variety of contracts have been established relating to the provision
of interpreting services. One of these is the Scottish Government Framework
Contract for Interpreting, Translation and Transcripting services. The Crown Office
and Procurator Fiscal Service and the Scottish Courts Service use Global Services
Language Limited in the first instance and then Global Connections (Scotland)
Ltd.?%® Police Scotland have a separate contract and Global Services Language
limited is the sole service provider for them and Police Scotland rely on their
database.?” The Scottish Legal Aid Board (SLAB) publishes a register of
interpreters and translators who are willing to work at SLAB rates on their website.
The Scottish Legal Aid Board does not endorse individual interpreters or

252 YK, Crown Prosecution Service (2011) Legal Guidance: Interpreters (August 2011), available at:

www.cps.gov.uk/legal/h to k/interpreters/index.html.

253 UK, Society of Official Metropolitan Interpreters UK Ltd (2012) Written evidence to the Justice Committee (August 2012), footnote 12, available
at: www.publications.parliament.uk/pa/cm201213/cmselect/cmjust/645/645vw23.htm .

254 UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), available at:
www.met.police.uk/foi/pdfs/policies/interpreters and_translators sop.pdf .

255 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), note 13A.

256 UK, The Working Group on Interpretation and Translation (WGIT) and Skills for Justice (2012) Interpreting the Scottish Criminal Justice
System Project: Enhancing the Professionalising of the Provision of Interpreting in the Scottish Criminal Justice System: Key Findings of a
Scoping Exercise (April 2012, revised April 2013)(Interpreting in the Scottish Criminal Justice System Project), page 11, available at:
www.copfs.gov.uk/images/Documents/Equality Diversity/Skills%20for%20Justice%20report.pdf.

257 UK, representative of the Police Scotland.
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translators.?*® The Law Society of Scotland maintains a register of interpreters and
translators which is available to solicitors.

Northern Ireland: There is no central register or database in Northern Ireland. The
Police Service of Northern Ireland (PSNI) have a contract with Flex Language
Services for face to face non-English interpretation, a contract with Action on
Hearing Loss for face to face deaf/hard of hearing interpretation and a contract with
the Big Word for telephone interpretation, translation and transcription. The PSNI
do not have access to the databases or registers of the contractor. The Northern
Ireland Courts and Tribunals Service (NICTS) uses the NRPSI for interpretation
work in complex criminal trials and locally sourced intepreters in all other criminal
proceedings.?° Centrally managed contracts for face to face interpretation and
written translation are in place for NICTS.25°

X England and Wales: Whilst it is not a mandatory requirement to be listed on a
database or a register, in order to provide interpreting or translation services, the
police and the courts in England and Wales are recommended to use interpreters
either through the Ministry of Justice Framework Agreement or by selecting an
interpreter listed on the NRPSI as that will guarantee that certain minimum
standards are met and the interpreter/translator is following the NRPSI Code of
Conduct.?®! Thus it is strongly recommended that intepreters and translators are

b) Do translators and
interpreters have to be
listed in
databases/registers for
their services to be used?

Imnemb(:rgiri /rewigtr?astion IS registered. The Metrpolitan Police Service only use translators or interpreters listed
man datory’f 9 in their official list.?52 The National Agreement on the Use of Interpreters, Translators

and Language Service Professionals in Investigations and Proceedings in the
Criminal Justice System (The National Agreement) states that “[...] the standard
requirement is that every interpreter/LSP(Language Services Professional) working

258 UK, Scottish Legal Aid Board (2012) Guidance on interpreting and translation fees Edinburgh, available at:
www.slab.org.uk/providers/Interpreting.html .

259 UK, Northern Ireland Court Service (2010), Consultation Paper: Provision of In-Court Interpretation Services, paragraphs 7.1.1 and 7.1.2, page
12, available at: www.courtsni.gov.uk/en-GB/Publications/Public _Consultation/Documents/Consultation%20Paper%20Provision%200f%20In-
Court%20Interpretation%20Services/p _pc Provision of InCourt_Interpretation _Services.pdf .

260 UK, representative of the Northern Ireland Courts and Tribunals Service.

261 UK, Crown Prosecution Service (2011) Legal Guidance: Interpreters (August 2011), available at:

www.cps.gov.uk/legal/h _to_kl/interpreters/index.html .

262 UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), available at:
www.met.police.uk/foi/pdfs/policies/interpreters_and_translators_sop.pdf and representative of the Metropolitan Police.
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in courts and police stations should be registered with one of the recommended
registers.”?®® The National Agreement recommends that registration with either the
NRPSI or CACPD provides a number of safeguards as to the interpreter’s
competence, reliability and security vetting.?%*

Scotland: There is no requirement for an interpreter to be listed on a register or
database within the Scottish criminal justice system.2%°

Northern Ireland: The Police Service of Northern Ireland have contracts with
various providers (see answer to 3.1(a) above) who retain this information. For the
NI Courts and Tribunals Service, interpreters and translators used in complex
criminal trials must be registered with the NRPSI and possess a Diploma in Public
Service Interpreting (DPSI) or an OCN Level 3 qualification and proven
experience.?®® A criminal practitioner in Northern Ireland reported that for publically
funded cases through the Legal Services Agency, they are required to use the
approved contractor (Flex Language Services).?®”

¢) Who has access to these
databases?

England and Wales: Anyone can access the NRPSI through their website.?%8 It is publicly
available. Within the Metropolitan Police Service, any police officer can access the official list on

263 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 3.3.1, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

264 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 3.3.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

265 UK, The Working Group on Interpretation and Translation (WGIT) and Skills for Justice (2013), Interpreting the Scottish Criminal Justice
System Project: Enhancing the Professionalising of the Provision of Interpreting in the Scottish Criminal Justice System: Key Findings of a
Scoping Exercise (April 2012, revised April 2013), page 20, available at:

www.copfs.gov.uk/images/Documents/Equality Diversity/Skills%20for%20Justice%20report.pdf .

266 UK, Northern Ireland Court Service (2010), Consultation Paper: Provision of In-Court Interpretation Services, paragraph 7.1.2, page 12,
available at: www.courtsni.gov.uk/en-GB/Publications/Public_Consultation/Documents/Consultation%20Paper%20Provision%200f%20In-

Court%20Interpretation%20Services/p _pc Provision of InCourt Interpretation Services.pdf; representative of the Northern Ireland Courts and

Tribunals Service.

267 UK, criminal practitioner in Northern Ireland.
268 UK, National Register of Public Service Interpreters website; available at: www.nrpsi.co.uk/
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the Metropolitan Police Service’s intranet.?®® Language and Cultural Services are responsible
for maintaining it.2’° It has been noted that police officers in England and Wales have no
influence over the choice of interpreter to be used.?’* A criminal practitioner reported that
because the Ministry of Justice have outsourced interpretation services to Capita Tl, both the
police and the courts now book interpreters through this company. Criminal practitioners do not
have access to the database or interpreters used by Capita Tl. Solicitors used to be able to
access a list of approved interpreters for court hearings.?"2

Scotland: Police Scotland use a sole service provider, Global Language Services Limited who
maintain their own database.?”® The police do not have access to the database. The Law
Society’s register is available to all solicitors in Scotland. The register on the Scottish Legal Aid
Board’s website is available to the public.?’*

Northern Ireland: The NRPSI is publicly available, so anyone can access it. The contracted
providers have access to their own database.

d) Which professional | England and Wales: Both the NRPSI and CACDP/ NRCPD registers have codes of conduct
qualifications are needed | which set out the criteria and standards required for registering and what is expected in terms of

by: competence, qualification and professional conduct. The competent authorities should be
¢ translators and satisfied that the interpreter or translator engaged meets those standards to ensure their
e interpreters professional accountability, and that any gender, religious, political and cultural issues are

addressed.?’® In order to be registered on the NRPSI register, an interpreter has two options:
in order to be registered in | full registration status or interim registration status. Full registration status requires, as a
the database? minimum, a public service interpreting qualification at Level 6, for example, Institute of Linguists

269 UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
5.2, available at: www.met.police.uk/foi/pdfs/policies/interpreters and _translators sop.pdf .

210 YK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
5.2(2), available at: www.met.police.uk/foi/pdfs/policies/interpreters and_translators _sop.pdf and representative of the Metropolitan.

211 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 153.

212 YK, criminal practitioner in England.

213 UK, representative of the Police Scotland.

274 UK, Scottish Legal Aid Board (2012) Guidance on interpreting and translating fees: register of interpreters (last updated 9 March 2015),
available at: www.slab.org.uk/export/sites/default/common/documents/profession/quidance _manuals/Register_of Interpreters.pdf .

275 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraphs 13.1 and 13.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.
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Level 6 Diploma in Public Service Interpreting (DPSI) (broadly equivalent to a qualification at
Honours degree level), attainment in the language to be registered and English and 400 hours’
public service interpreting experience. Interim registration requires either a public service
interpreting qualification at minimum Level 6 attainment in the language to be registered and
English with less than 400 hours public service interpreting experience, or more than 400 hours
public service interpreting experience plus a degree level qualification with an interpreting and
translating component. Interim registrants are expected to move to full registration within five
years. There are separate criteria for rare languages where there is no Public Service
Interpreting qualification available.?’® The National Registers of Communication Professionals
working with Deaf and Deafblind people (NRCPD) lists British Sign Language (BSL)/English
Interpreters, Lipspeakers, Speech to Text Reporters and Deaf/blind Manual Interpreters.
Interpreters who have a least a level 3 Certificate in BSL/English, Level 3 in Lipspeaking and
Speech to Text Reporting can be full members of the NRCPD, and therefore qualified for
interpreting in the criminal justice system.?”’

Scotland: As it is not necessary to be registered to provide interpretation and translation
services to the competent authorities within the criminal justice system in Scotland, there are no
minimum requirements, although many of the interpreters listed on the Scottish Legal Aid
Board’s register have the Diploma in Public Service Interpreting (DPSI).

Northern Ireland: The Police Service of Northern Ireland have contracted out translation and
interpretation services. The face to face interpretation contract with Flex Language Services
requires that interpreters must have one of the following: Open College Network Level 3
accreditation in community interpreting (spoken language); and/or registration with the National
Registers of Communication Professionals working with Deaf and Deafblind People (NRCPD)
(sign language).?”® The NICTS requires that for complex criminal trials all interpreters must

276 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), Annex A, paragraph 1, available at:
http://webarchive.nationalarchives.qgov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/. Full, up to date
criteria can be found at: www.nrpsi.org.uk/downloads/CriteriaforEntryApril2011.pdf.

21 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), Annex A, paragraphs 4 and 5, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/. See also
National Registers of Communication Professionals working with Deaf and Deafblind people (NRCPD), available at:
www.nrcpd.org.uk/page.php?content=72.

278 UK, representative of the Police Service of Northern Ireland.
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have the Diploma in Public Service Interpreting (DPSI). For less complex cases, cases in the
magistrates’ courts, all crown court arraignments, pleas and mentions, the court can use a local
language interpreter qualified to the Open College Network (OCN) Level 3 accreditation in
community interpreting.?”®

X England and Wales: The Metropolitan Police Service in their standard operating
procedures (SOP) state that “Interpreters must be independent and impartial. Their
position of independence should not be compromised in any way, either by their

e) Are there any own actions, or by those of an officer’?° The SOP also sets out the interpreter’s
requirements in place to code of ethics, which states that “Interpreters will at all times observe the concept of
ensure the independence impartiality, and will withdraw from any assignment where this is compromised.”?!
of interpreters and When an interpreter arrives at the police station the officer must ensure that the
translators? If yes, provide interpreter is not known to the suspect to ensure independence.?®? Adherence to this
a brief overview (for both Code is monitored by the Langauage and Cultural Services branch of the
translators and Metropolitan Police Service.?®> HM Courts and Tribunals Service have to arrange
interpreters). their interpreters and translators through the Ministry of Justice Framework

Agreement and rely on Capita Tl to ensure the independence of interpreters and
translators.?* The Ministry of Justice Framework Agreement?®® includes a Code of
Conduct which interpreters and translators employed under the contract are
expected to abide by. According to paragraph 1 of the specification, one fo the

219 UK, Northern Ireland Court Service (2010), Consultation Paper: Provision of In-Court Interpretation Services, paragraphs 7.1.1 and 7.1.2, page
12, available at: www.courtsni.gov.uk/en-GB/Publications/Public_Consultation/Documents/Consultation%20Paper%20Provision%200f%20In-
Court%20Interpretation%20Services/p _pc Provision of InCourt_Interpretation _Services.pdf .

280 UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
3.2(1). See also 4(7) and 5.5(16), available at: www.met.police.uk/foi/pdfs/policies/interpreters_and_translators_sop.pdf .

281 UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
4.1(3), available at: www.met.police.uk/foi/pdfs/policies/interpreters_and_translators _sop.pdf .

282 YK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
7(2), (5) and (6), available at: www.met.police.uk/foi/pdfs/policies/interpreters_and_translators_sop.pdf .

283 UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
4.1(17), available at: www.met.police.uk/foi/pdfs/policies/interpreters _and translators sop.pdf .

284 UK, representative of the HM Courts and Tribunals Service.

285 UK, Ministry of Justice (2011) Agreement between the Ministry of Justice and Applied Language Solutions relating to Language Services, 19
August 2011, page 102; available at:
https://online.contractsfinder.businesslink.gov.uk/Common/View%20Notice.aspx?site=1000&lang=en&Noticeld=352922.
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overarching deliverables under the contract is to ensure that the
interpreter/translator adheres to the Code of Conduct set out in Appendix B of the
contract and any other rules or guidance set by central government. The Code of
Conduct includes requirements that interpreters/translators must observe absolute
confidentiality and act impartially at all times.23¢
Scotland: In Scotland, the police officers rely on Global Language Services to
ensure interpreters are suitably qualified and independent, but the police usually
check the interpreter’s credentials by asking to see their accreditation documents.?’
Northern Ireland: For the PSNI and the NICTS, this is handled through the
contractors. Itis for them to ensure the independence of interpreters and
translators.?® The current specification details the ethical and professional conduct
required during all bookings and the contractors have a code of conduct in place to
ensure interpreters meet the professional standards required. Interpreters must:

e declare conflicts of interest;

e state immediately if the person for whom they are interpreting is known to
them;
respect confidentiality at all times;
not give advice to any person taking part in the booking;
not accept any kind of gift;

e be impartial at all times.
Individual interpreters who provide Court based interpretations are required to take
an oath that they will faithfully and accurately interpret the proceedings and be
subject to the direction of the judge.?®®

f) Is access to existing X | The UK criminal justice agencies do not use the European e-Justice portal. The
databases provided NRPSI register is publically available and legal representatives in England and

286 UK, Ministry of Justice (2011) Agreement between the Ministry of Justice and Applied Language Solutions relating to Language Services, 19
August 2011, page 110; available at:
https://online.contractsfinder.businesslink.gov.uk/Common/View%20Notice.aspx?site=1000&lang=en&Noticeld=352922.

287 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 191, paragraph 6.1.

288 UK, representative of the Police Service of Northern Irelandand representative of the Northern Ireland Courts and Tribunals Service.

289 UK, representatives of the Police Service of Northern Ireland, the Northern Ireland Courts and Tribunals Service and the HM Government
(2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(3).
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through the European e-

Justice portal??®® How is
this register available to

legal counsel and relevant
authorities?

Wales, Scotland and Northern Ireland can access this in order to find an appropriate
interpreter/translator. The databases/registers maintained by the interpretation and
translation providers contracted by the various criminal justice agencies mentioned
in 3.1(a) are not publically available and are not available to legal representatives.
Defence solicitors do not have access to the Capita Tl database, but it is open to a
defence solicitor to book any interpreter for purposes such as attending a client to
take instructions, if the interpreter will work within the fee structure of the Legal Aid
Agency and prior authority is obtained from the Legal Aid Agency.?*!

g) Are criminal justice
institutions required to use
interpreters and translators
listed in these registers?

However, the National Agreement on the Use of Interpreters, Translators and
Language Service Professionals in Investigations and Proceedings in the Criminal
Justice System states that “[...] the standard requirement is that every
interpreter/LSP working in courts and police stations should be registered with one
of the recommended registers.”% The courts in England and Wales must engage
interpreters and translators through the Ministry of Justice Framework Agreement
and therefore are required to use the Capita Tl database of interpreters and
translators (see 3.1(a) above). Police Scotland and the Scottish Courts and
Tribunals Service make their own arrangements (see 3.1(a) above). Both the
Northern Ireland Police Service and the Northern Ireland Courts and Tribunals
Service have contracts with interpretation and translation providers and are required
to use these providers in order to find inpreters and translators (see 3.1(a) above). A
criminal practitioner in Northern Ireland stated that they are required to use the
interpreters and translators listed in the databases of the contracted firm as the
Legal Services Agency would not fund the engagement of an unapproved
interpreter/translator. It is the funding requirements which restricts who the criminal
defence lawyers can instruct.?®

290 https://e-justice.europa.eu/home.do?plang=en&action=home

291 UK, criminal practitioner in England.

292 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 3.3.1, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

293 UK, criminal practitioner in Northern Ireland.
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With regard to other | Yes | No | Brief Description
3.2 | mechanisms/procedures:

X England and Wales: The Metropolitan Police Service (MPS) did not give detail
about how this is done under their standard operating procedures. However,
interpreters on the recommended registers (either NRPSI or CACPD) will have a
standard criminal record check (now known as a disclosure and barring check

a) Are there other (DBS)) and will be subject to police vetting. ** The Association of Chief Police
mechanisms or procedures Officers (ACPO) has a national vetting policy for interpreters engaged by the police.
in place to ensure the Police forces take responsibility for undertaking and recording the outcome of
quality and independence checks they carry out on the interpreters they use. Interpreters should be vetted to
of interpretation and the ACPO vetting standard, which includes a counter-terrorist check.?®* The MPS
translation  during  the require that all official interpreters and translators are vetted to counter-terrorism
course of the proceedings? level and have signed the Official Secrets Act 1989.2% The Contracts Management
Are there any quality Team of HM Courts and Tribunals Service carry out a regular audit. There have also
checks? Who is been investigations conducted by the National Audit Office, the Public Accounts
responsible for carrying Committee and the Justice Committee of the House of Commons (JC), all of whom
them out? have made recommendations relating to quality standards.?®’ The Ministry of

Justice commissioned an independent review of the quality arrangements under the
Ministry of Justice Language Services Framework, which reported in November
2014.2°8 The key findings of the report were that qualifications are the most robust
and reliable measure of interpreter quality and an appropriate tool to ensure quality.
Rare language interpreters are characterised by having no relevant qualifications,

294 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 6.1.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/quidance/race-confidence-and-justice/.

295 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraphs 6.2.1 and 6.2.2, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

2% UK, Metropolitan Police Service (2010) Working with Interpreters and Translators: Standard Operating Procedures (August 2010), paragraph
3.2(2), available at: www.met.police.uk/foi/pdfs/policies/interpreters _and translators sop.pdf .

297 UK, Optimity Matrix (2014), Independent Review of Quality arrangements under the Ministry of Justice Language Services Framework
Agreement’, London, Ministry of Justice, page 6, available at:

www.gov.uk/government/uploads/system/uploads/attachment data/file/388333/matrix-report.pdf .

298 UK, Optimity Matrix (2014), Independent Review of Quality arrangements under the Ministry of Justice Language Services Framework
Agreement’, London, Ministry of Justice, available at: www.gov.uk/government/uploads/system/uploads/attachment_data/file/388333/matrix-

report.pdf .
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so for rare languages qualifications are not a benchmark of quality. It was found that
interpreters for deaf and deafblind people followed the requirements under the
Framework Agreement (FA) which were acceptable as those interpreters were
drawn from relevant registers and databases. There are differences in the quality
requirements across the justice sector this is due to risk and complexity/ importance
of the work. Most of the people working in the justice sector were happy with the
tiering system, which helps to match suitably qualified interpreters to those cases
which require their skills and experience, although some commented that the tiered
system is overly complex and difficult to use effectively. The evaluation procedure at
the hiring stage is not always satisfactory as there is insufficient focus on
gualifications and experience. There is a need for ongoing monitoring and spot-
checks as a means of assuring quality. It was recognised that Continuous
Professional Development (CPD) is important for the development of appropriately
qualified interpreters and translators, but interpreters and translators were
dissatisfied with the level of CPD training offered in the sector. The complaints
procedure should facilitate the proper investigation and resolution of issues, but
some participants were not satisfied with the procedure under the FA. On the basis
of its findings, Optimity Matrix made the following recommendations: Qualifications
and experience to be used as an indicator of quality, combined with a simplified
tiered system to improve transparency in the allocation of interpreters to jobs;
improve the efficient use of qualified interpreters by continuing to increase the
efficiency of the current system of booking and allocating language services and the
use of video interpreting technology within the courts.; improve Continuous
Professional Development by implementing the CPD programme already allowed
for in the FA. The overarching purpose of the CPD programme would be
maintenance and development of the interpreter skill set, as well as a tool to
facilitate the appraisal of interpreters; improve assessment of rare language
interpreters (at the hiring stage); improve the ongoing quality assessment of
interpreters. It is recommended that the existing FA requirement for ongoing
evaluation of quality, including spot checks, be properly implemented. Optimity
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Matrix also made an observation that there needs to be better regulation of the
interpretation industry.2%°

The Ministry of Justice (MoJ) responded to the report in December 2014.3% |n
response to the first recommendation, the MoJ stated that they would defer further
work on this until the next tender exercise for the FA. The MoJ accepted the
recommendation about the efficient use of interpreters, but did not accept the
recommendation about developing CPD training, as interpreters and translators are
self employed and it would be inappropriate to compel them to attend CPD courses.
The MoJ accepted in principle the need to improve the assessment of rare language
interpreters. The MoJ did not accept that it was their reposibility to improve the
ongoing quality assessment of interpreters, this is the role of Capita Tl and they are
satisfied with Capita TI's quality assurance procedures and they do not need to
carry out any further work to fulfil this recommendation. The MoJ fully accepted the
observation about regulation of the interpretation industry, but this is not something
that is within the MoJ remit.3%!

Scotland: In Scotland the Working Group on Interpretation and Translation
commissioned a scoping exercise in 2012,%°2 which examined the quality of
interpreting and translating services in Scotland and considered whether there
needs to be a professionalisation of interpreting services in the Scottish criminal
justice system. The standards and qualifications of interpreters will be part of the
contract and service level agreement arrangements between the police and the
service provider, Global Language Services Limited. Individual officers and staff

299 UK, Optimity Matrix (2014), Independent Review of Quality arrangements under the Ministry of Justice Language Services Framework
Agreement’, London, Ministry of Justice, available at: www.gov.uk/government/uploads/system/uploads/attachment data/file/388333/matrix-

report.pdf, pages 7 — 12.

300 UK, HM Government (2014), An Independent Review of Quality Arrangements under the Ministry of Justice Language Services Framework
Agreement: Government Response, London, Ministry of Justice, available at:
www.gov.uk/government/uploads/system/uploads/attachment data/file/395193/government-response-to-matrix-review.pdf.

301 UK, HM Government (2014), An Independent Review of Quality Arrangements under the Ministry of Justice Language Services Framework
Agreement: Government Response, London, Ministry of Justice, available at:
www.gov.uk/government/uploads/system/uploads/attachment data/file/395193/government-response-to-matrix-review.pdf.

302 UK, Skills for Justice and the Working Group on Interpretation and Translation (2012), Enhancing the Professionalising of the Provision of
Interpreting in the Scottish Criminal Justice System:Key Findings of a Scoping Exercise, Sheffield, Skills for Justice, available at:
www.copfs.gov.uk/images/Documents/Equality Diversity/Skills%20for%20Justice%20report.pdf .
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would be expected to highlight any particular issues or concerns as they are
identified with their line management.3%® The court cannot check the literal accuracy
of translation and interpretation. However, the court can and does assess whether
the interpreter is audible and comprehensible to the accused and, if the accused is
represented, the defence solicitor may object to the performance of the interpreter,
as may the prosecutor. It is ultimately for the court to be satisfied as to the
qualifications and experience of the interpreter present.%

Northern Ireland: The contractor must ensure that interpreters used to deliver the
contract services are fully competent and qualified and should have proven
experience of interpreting. The contractor is required to provide and update lists of
available/suitable interpreters to the Contracts Management Team at the NI Courts
and Tribunals Service (NICTS).3% The contractor must provide details on how
service providers recruit, select, train and monitor interpreters and work closely with
the NICTS to ensure all interpreters are vetted accordingly to ensure their suitability
to work closely with the NICTS and the public. The contractor is responsible for the
professional development, accountability and quality of all the interpreters used to
provide the service and must provide and routinely update the NICTS with
information about how this is being managed. Performance monitoring systems
have been put in place by the NICTS contract manager including 6 monthly contract
review meetings, bi-monthly performance review meetings and weekly exchange
and resolution of issues with the provider. The contractor is also required to provide
monthly performance reports to the NICTS contract manager so that performance
may be assessed. NICTS is currently putting in place systems to conduct a spot
check to test the quality of the interpreters provided by using another recognised
interpreter. In the event that the interpreter’s integrity or ability is discredited in any
way, the NICTS has the right to require the contractor to cease to use the interpreter
through the contract.®®

b) Is there any procedure in
place to ensure that

England and Wales: Yes. If a suspect or detainee complains about the quality of
the interpretation or translation, the custody officer or interviewer (if applicable) is

303 UK, representative of the Police Scotland.

304 UK, representative of the Scottish Courts and Tribunals Service.

305 UK, representative of the Northern Ireland Courts and Tribunals Service.
306 UK, representative of the Northern Ireland Courts and Tribunals Service.
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suspects or accused

persons have the
possibility, when
interpretation and

translation has been
provided, to complain about

the quality and
independence  of  the
interpretation and

translation?

responsible for deciding if a different interpreter should be called or a further
translation should be provided in accordance with the procedures set by the chief
officer.2%” The decision of the custody officer in principle could be subject to judicial
review. The question would be whether the power was lawfully exercised. However,
judicial review should be considered as a remedy of last resort.2® In most cases,
challenging a custody officer’s decision will be dealt with under police procedures.
The decision should be made in compliance with procedures set by the chief
officer. But the most up to date procedures are those set out in the Metropolitan
Police: Working with Interpreters and Translators: Standard Operating Procedures
(August 2010). The complaint procedure is set out in paragraph 15.1, page 46 of the
Standard Operating Procedures. The criminal practitioner we were in touch with
stated that this decision could be challenged by way of a judicial review, but it would
not have practical effect on the defendant’s detention. Judicial review proceedings
would usually be brought after proceedings have been completed.*®® At court, on
application by the defendant, the judge can give a direction for interpretation by a
different interpreter, where the defendant complains about the quality of
interpretation or of any translation.?*° If a registered interpreter or Language Service
Professional (LSP) has breached the standards set out in the NRPSI and CACDP
Code of Conduct, the relevant authority (ie police force or court) should raise a
complaint with the NRPSI or the Registration Panel of which the LSP is a member, it
is then for the relevant disciplinary body to take action.3!*

Scotland: Yes. A person may complain to an appropriate constable, if the
interpretation assistance or any written or oral translation or summary provided at
the police station is not of sufficient quality to safeguard the fairness of the
proceedings.®!? An appropriate constable is defined as a constable who is the rank

307 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.10A and paragraph 13.10C.

308 UK, Kay v Lambeth LBC (2006) UKHL 10, 8 March 2006.

309 UK, criminal practitioner.
310 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction (S 2014/1610)(14 October 2014), rule 3.9(5)(d)(iii).
311 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraphs 13.1 — 13.4, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

312 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014, regulation 6(1)(b).
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of inspector or above and has not been involved in the investigation in connection
with which a person is in police custody or is attending voluntarily at a police station
or other premises of the purpose of being questioned by a police constable.33
Where the court has determined that a person is entitled to interpretation assistance
or requires a written or oral translation or oral summary of essential documents, that
person may apply to the court for a direction, if the interpretation or translation is of
insufficient quality to safeguard the fairness of the proceedings.!* The guiding
principle is to safeguard the fairness of the proceedings, thus it would be in the
judge’s discretion to order a review of interpretation/translation if an accused person
gueries the independence of an interpreter/translator. The accused (or their legal
representative in court) may challenge the interpreter’s performance or
independence.3®

Northern Ireland: Yes. At the police station, there is no current procedure for this.
Under the proposed amendments to PACE Code C (NI), if the suspect or detainee
complains that he or she is not satisfied with the quality of the interpretation, the
custody officer or the interviewer is responsible for deciding whether a different
interpreter should be called in accordance with the procedures set down by the
Chief Constable.3! If a detainee complains that they are not satisfied with the
guality of the translation, the custody officer or the interviewer is responsible for
deciding whether a further translation should be provided in accordance with the
procedures set out in the arrangements made by the Chief Constable.®' In principle
the decision of the custody sergeant could be subject to judicial review, see the
response on England and Wales above. The decision of the custody

313 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014, regulation 2 (1).

814 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014, regulation 12(1) and
(2).

315 UK, representative of the Scottish Courts and Tribunals Service.

316 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraphs 13.1A and 13.10A,
available at: http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-
2015.pdf.

317 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.10C, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..
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officer/sergeant should be made in compliance with procedures set by the Chief
Constable. As the new PACE Code has only just come into force there are no
procedures which have been published yet. PSNI suggested that the only procedure
is when a person complains about the quality or independence of an interpreter, this
would be reviewed by the custody sergeant. Any complaints or concerns regarding
the standard and behaviour of an interpreter engaged by the Northern Ireland
Courts and Tribunals Service should immediately be referred to the Head of
Customer Services Group.3!8 At any stage during court proceedings, the judge will
consider any issues about the quality or independence of the interpreter. If on an
application by the defendant, who needs interpretation, it is submitted that the
quality of interpretation or translation is not sufficient to safeguard the fairness of the
proceedings, the court may give any direction which it considers appropriate.3® A
Northern Ireland criminal practitioner reported to us that his experience of this was
in a police station in relation to a murder interview, where the client at quite a late
stage in a series of interviews raised concerns about the interpreter, the Police
response was to provide a new interpreter immediately. In another case, family
members of his client at court complained about quality of the court interpreter, but
the second interpreter acting on behalf of the Defendant resolved the issue directly
with the court interpreter.2°

c) Are  there any | X England and Wales: Yes, where there is any doubt as to the competency of an
mechanisms in place that interpreter, a new interpreter will be booked to carry out the interview.®?! The
allow for the replacement of defendant can make an app_li(_:atio_n to the court (see 3.2_(b) above_). In the _
the appointed interpreter or experience of a defence solicitor, if a defendant complams_ ab_out interpretation

_ during proceedings, the court does arrange for an alternative interpreter. If the
a new translation when the quality of the interpretation or independence of the interpreter is questioned, this is
quality of the interpretation usually raised by the defence lawyer at court and considered by a judge who

318 UK, Northern Ireland Court Service (2010), Consultation Paper: Provision of In-Court Interpretation Services, paragraphs 7.1.1 and 7.1.2, page
12, available at: www.courtsni.gov.uk/en-GB/Publications/Public_Consultation/Documents/Consultation%20Paper%20Provision%200f%20In-
Court%20Interpretation%20Services/p _pc Provision of InCourt Interpretation Services.pdf .

319 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(7)(c).

820 UK, criminal practitioner in Northern Ireland.

321 UK, representative of the Metropolitan Police.
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or the independence of the ultimately has the power to pause proceedings until a suitable interpreter is found.
interpreter is considered A criminal practitioner has had experience of trials in the crown court being halted
insufficient? If yes, briefly because of a complaint about the quality of interpretation.??

Scotland: See 3.2 (b) above. If the court is satisfied that an interpreter needs to be
replaced it is likely the case would be adjourned until a suitable interpreter was
found.3?3

Northern Ireland: See 3.2(b) above. The prosecution or defendant may object to
the interpreter at court on any reasonable ground. If the court upholds the objection,
the interpreter shall not be sworn or make his affirmation and the chief clerk shall
appoint another interpreter.32* The contract specifies that if the quality of the
interpretation service is not to a high standard and is rejected by the client, any
repeat/corrective work will be at the contractor’s cost.®?®

provide information.

Are there special | x
3.3 | procedures designed to
take into account the
special needs of vulnerable
suspects or vulnerable
accused persons which
affect their ability to
communicate
effectively?32?® If yes, briefly
provide information on
those mechanisms
considering the following
vulnerable groups:

a) suspect or accused England and Wales: Vulnerable includes those under 18 years of age and people
persons with  physical with a mental disorder or learning disability; a physical disorder or disability; or who
impairment or disability; are likely to suffer fear or distress in giving evidence because of their own

322 UK, criminal practitioner in England.

823 UK, representative of the Scottish Courts and Tribunals Service.

324 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(4) and (5).
325 UK, representative of the Northern Ireland Courts and Tribunals Service.

826 See in particular recital 27 of Directive 2010/64/EU.
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circumstances or those relating to the case.?? If there are any requirements for sign
language interpretation this is provided by Capita Tl. The court will let Capita TI
know its requirements. Capita Tl organises interpretation and translation for
vulnerable defendants. See also 3.3(b) below. If there is a deaf defendant who
requires interpretation or translation into a sign language other than British sign
language there may need to be arrangements to have two interpreters to provide
the interpretation at the police station or at court, this is known as relay
interpreting.3%

Scotland: Interpreters are also available for sign language and the police force has
guidance to ensure that blind persons are fully aware of any documentation they
may have to sign.*® Accused who are children or considered to be vulnerable are
allowed to have a supporter or appropriate adult in court.®3*® The court may
determine, due to the vulnerability of the accused; that the court must be closed to
the public while the evidence of the accused is being given. In other situations, the
court has a discretion to deal with such situations as they arise and it is for the court
to determine how best to proceed. The accused may have a supporter in court, who
is allowed to accompany and support withesses in accordance with section 271 of
the Criminal Procedure (Scotland) Act 1995. In practice this may be a relative or
more usually a trained supporter from a support organisation such as Victim Support
Scotland.®*! The Scottish Court and Tribunals Service understands that the Scottish
Government may be giving consideration to the use of intermediaries in such
circumstances, but this has not yet been legislated for.332

Northern Ireland: Persons with a speech impediment or visual impairment, blind or
unable to speak or deaf shall be treated as such for the purposes of the PACE Code

327 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction(SI 2014/1610)(14 October 2014), practice direction I,

328 UK, HM Government (2007), Office for Criminal Justice Reform, National Agreement on the Use of Interpreters, Translators and Language
Service Professionals in Investigations and Proceedings in the Criminal Justice System (2007), paragraph 4.9.7, available at:
http://webarchive.nationalarchives.gov.uk/20100920143552/http://frontline.cjsonline.gov.uk/guidance/race-confidence-and-justice/.

329 UK, representative of the Police Scotland.

330 UK, representative of the Scottish Courts and Tribunals Service.
831 UK, representative of the Scottish Courts and Tribunals Service.
832 UK, representative of the Scottish Courts and Tribunals Service.
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C (NI).3% A suspect who requires an interpreter or appropriate assistance to enable
effective communication (see paragraphs 3.5(c)(ii) and 3.12 PACE Code C (NI))
shall not be interviewed without an independent person capable of interpreting or
without assistance.®** The NI Courts and Tribunals Service has a contract in place
with Action on Hearing Loss (RNID) for provision of sign language and speech to
text services. There is a separate Department of Justice Intermediaries Scheme.3%
The Youth Justice Agency and Social Services are involved in criminal cases
involving children.®3¢

England and Wales: At the police station a person who appears to be mentally
disordered or otherwise mentally vulnerable should be treated as such for the
purpose of the PACE Code C. *7 Guidance Note 1G defines mentally vulnerable.>3
In such cases an appropriate adult should be called to attend the police station to
assist the vulnerable defendant.*° There is no statutory provision for a vulnerable
defendant to give evidence through an intermediary. However, this can be arranged
at the judge’s discretion.3*° Section 104 of the Coroners and Justice Act 2009 (not
yet in force) creates a new section 33BA of the Youth Justice and Criminal Evidence
Act 1999. Once implemented, this will allow a defendant to give evidence through
an intermediary. The court is required to take every reasonable step to facilitate the

b) suspect or accused
persons with intellectual
impairment or disability;

333 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 1.6, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

334 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.5, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

335 UK, Northern Ireland Department of Justice Intermediaries scheme: www.dojni.gov.uk/registered-intermediary-schemes

336 UK, representative of the Northern Ireland Courts and Tribunals Service.

337 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 1.7.

338 UK, HM Government (1983) ‘Mental disorder’ is defined in the Mental Health Act 1983, section 1(2).

339 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.15.

340 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), practice direction I,
3F.3.
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participation of any person, including the defendant.*! This includes enabling a
witness or defendant to give their best evidence, and enabling a defendant to
comprehend the proceedings and engage fully with his or her defence. The pre-trial
and trial process should, so far as necessary, be adapted to meet those ends.
Regard should be had to the welfare of a young defendant as required by section 44
of the Children and Young Persons Act 1933, and generally to Parts 1 and 3 of the
Criminal Procedure Rules (the overriding objective and the court’s powers of case
management).34?

Scotland: See 3.3(a) above. In Scotland appropriate adults are appointed for
persons with mental disabilities. The purpose of these persons is to facilitate the
processes the police have to carry out and support the subject to understand and
respond accordingly. This is in accordance with Mental Health (Care and
Treatment) (Scotland) Act 2003. The appropriate adult would utilise their skills and
experience in dealing with such persons, in order to ensure their understanding of
the procedures adopted by the Police.

Northern Ireland: If an officer suspects or has been told in good faith that a person
may be mentally disordered or otherwise mentally vulnerable, in the absence of
clear evidence to dispel that suspicion, the person shall be treated as such for the
purposes of the PACE Code (NI).>* Guidance note 1G PACE Code C (NI) defines
mentally vulnerable.®*

c) i) children who are England and Wales: If anyone appears to be under 17 (or between 17 and 18),

suspects/defendants, they will be treated as a juvenile for the purposes of PACE Code C.3* If a detainee
and/or ii) holders of is a juvenile, the custody officer must as soon as practicable inform an appropriate
parental responsibility adult of the grounds of detention and where they are and ask the appropriate adult

341 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction(SI 2014/1610)(14 October 2014), rule 3.9(3)(a)(b).

342 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction(SI 2014/1610)(14 October 2014), practice direction |,
3D.2.

343 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 1.4, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

344 UK, HM Government (1986) ‘Mental disorder’ is defined in Article 3(1) of the Mental Health (Northern Ireland) Order 1986.

345 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 1.5 and paragraph 1.5A.
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(please distinguish to attend the police station.** When the defendant is under the age of 18, the court
between the two). shall have regard to the defendant’s welfare as required by section 44 of the
Children and Young Persons Act 1933, and generally by Parts 1 and 3 of the
Criminal Procedure Rules (the overriding objective and the court’s powers of case
management).34

Scotland: See 3.3(a) above. In terms of children (in Scotland currently aged under
16 or under 18 but subject of a Supervision Order), they have additional rights in
respect of their parents being notified and to be present during interviews etc.; this is
additional to the solicitor access rights.3*®

Northern Ireland: (i) Children for the purposes of police questioning are treated as
juveniles if they are under the age of 17.3%°

(i) where a child under the age of 17 has been arrested or detained at the police
station, the custody officer must, as soon as practicable, contact an appropriate
adult,**® who may or may not be the parent or person with parental responsibility
and inform them of the grounds for the juvenile’s detention and their whereabouts
and ask them to attend the police station.®! On arrival at the police station, the
appropriate adult should be provided with written guidance as to their role.>* If the

346 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.15. See also para 1.7 for the criteria for ‘appropriate adult’.

347 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction(SI 2014/1610)(14 October 2014), practice direction |,
3D.2.

348 UK, representative of the Police Scotland.

349 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 1.5, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

350 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 1.7, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

351 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.10, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

352 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), note 1AA available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

61



appropriate adult does not speak or understand English or appears to have a
hearing or speech impediment, an interpreter should be called, unless the interview
is urgent and paragraphs 11.1 or 11.18 PACE Code C (NI) apply.®3

3.4

Is there any recording
procedure to note that
interpretation and

translation have occurred
and in which form?%% If yes,
briefly provide information
on how this procedure is
organised in practice.

Yes

England and Wales: The custody officer or interviewer must record in the custody
record or the interview record action taken to call an interpreter, when an urgent
interview is carried out in accordance with paragraphs 13.2. and 13.5 in the absence
of an interpreter and when a detainee has been assisted by an interpreter for the
purpose of providing or being given information or being interviewed.3%* Additionally
the custody officer must record action taken in accordance with Annex M PACE
Code C: when a written translation of an essential document is provided, when an
oral translation or oral summary of an essential document is provided instead of a
written translation and the authorising officer's reasons why this would not prejudice
the fairness of the proceedings, when a suspect waives their right to translation of
an essential document and when a non-essential document is not translated and the
reason for refusing to translate it.3® The court officer must record where
interpretation is required for a defendant and any agreement by that defendant to do
without the written translation of a document.®’” The court clerk will record this on
the court file for the case.

Scotland: The constable is required to record whether interpretation assistance has
been provided, the fact that an oral translation or oral summary of an essential
document has been provided and the fact that a waiver (under regulation 15(1)
Right to Interpretation and Translation in Criminal Proceedings (Scotland) 2014) has
been given by the person in police custody.*® The clerk of the court must make a
record of the fact that interpretation assistance or an oral translation or oral

353 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.6, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

354 See in particular Article 7 and relevant recitals of Directive 2010/64/EU.

355 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.11 (a), (c) and (d).

3% UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 13.11 (e) and Annex M, paragraphs 3, 4 and 8.

357 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Direction(SI 2014/1610)(14 October 2014), rule 5.4(1)(n).

3%8 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014, regulation 7.
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summary of an essential document has been provided.®° Clerks of court have been
asked to note the use of interpreters in the record of proceedings.3%°

Northern Ireland: The custody officer must record when a decision is made that a
detatinee requires an interpreter.*®! If the detainee requires an appropriate adult,
either because he is a juvenile or mentally disordered or otherwise mentally
vulnerable, this must be complied with in the presence of the appropriate adult.2%?
Action taken to call an interpreter under section 13 PACE Code C (NI) and any
agreement to be interviewed in the absence of an interpreter must be recorded.®**
The custody officer makes a note on the custody record. The custody officer will
complete form INTRL1 for face to face interpreters and INTR2 for a translation
request. A record will also be made on the internal computer system. A police officer
may also make a note that translation or interpretation have occurred in the police
officer’'s pocket notebook.3¢* At court, the chief clerk shall record the identity of any
interpreter appointed at a hearing, any decision to provide an oral translation or oral
summary of an essential document or a passage, any waiver by a defendant who
needs interpretation of his right to translation and any direction given under Rule
47B (7) of the Crown Court Rules (Northern Ireland).3¢®

359 UK, HM Government (2014) Right to Interpretation and Translation in Criminal Proceedings (Scotland) Regulations 2014, regulation 14(a) and

(b).

360 UK, representative of the Scottish Courts and Tribunals Service.

361 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.5(d), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.).

362 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.12, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

363 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 13.11, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

364 UK, representative of the Police Service of Northern Ireland.

365 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 47B(8).
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SECTION B: RIGHT TO INFORMATION IN CRIMINAL PROCEEDINGS

PROVISION
1. | OF
INFORMATI
ON ON THE
PROCEDUR
AL
RIGHTS®6¢

Brief Description

=

Please provide answers to the following for each stage of proceedings as indicated below:

1 | a) What information is provided?
b) How is it provided (e.g. orally or in writing)?
¢) What is the timeframe (deadline) for providing information at each stage of the proceedings?

Please cross-check findings from the desk research by consulting relevant organisations and/or practitioners.

e police
questioning;

a) England and Wales: When a person is brought to the police station under arrest or is arrested at the
police station, the custody officer must make sure the person is told clearly about their right to consult
privately with a solicitor and that free independent legal advice is available (in accordance with section 6 of
the Police and Criminal Evidence Act 1984, Code C (PACE Code C)), the right to have someone informed of
their arrest (in accordance with section 5 PACE Code C),the right to consult the Codes of Practice (see Note
3D PACE Code C) and if applicable their right to interpretation and translation, in accordance with paragraph
3.12 PACE Code C and their right to communicate with their High Commission, Embassy or Consulate in
accordance with paragraph 3.12A PACE Code C.%¢’ The custody officer must also tell the person about their
right to be informed about the offence and any further offences for which they are arrested whilst in custody
and why they have been arrested and detained.®® The detainee must also be given a written notice of their
rights, set out in the Notice of Rights and Entitilements, which includes receiving information about the right to
remain silent and the right to have access to case materials. A person who is not arrested but cautioned

366 See in particular Article 3 and relevant recitals of Directive 2012/13/EU.

367 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.1(a).

368 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.1(b).
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under section 10 of PACE Code C must be told that they are not under arrest and can leave when they wish,
but if they remain they are entitled to obtain free and independent legal advice and shall be given a notice
explaining the arrangements for obtaining legal advice. The interviewer must also ensure that the provisions
of Code C and rights and entitlements and safeguards applicable to suspects under arrest are applied insofar
as they can be applied to suspects who are not under arrest. This includes informing them of the offence they
are suspected of and reasons for that suspicion, to be cautioned as required, determining whether an
appropriate adult needs to be called and determining whether they require an interpreter or translation
services and informing them of that right. The person attending voluntarily is not entitled to a written notice of
their rights.®®° If a person has been cautioned under section 10 of PACE Code C, whether or not they have
been arrested or detained, he or she must be provided with information required by EU Directive 2012/13.%7°
Scotland: The regulations state that the suspect or accused must be provided with information which
satisfies the requirements of Articles 3 and 4 of Directive 2012/13/EU.3"* Suspects should be informed of their
right of access to a lawyer, entitlement to free legal advice, the right to be informed of the accusation, the
right to interpretation and translation and the right to remain silent. Suspects or accused persons on arrest
are entitled to a written Letter of Rights (which is non-statutory). A suspect arrested at common law or
detained under section 14 of the Criminal Procedure (Scotland) Act 1995 (as amended by Criminal Procedure
(Legal Assistance, Detention and Appeals) (Scotland) Act 2010) is entitled to be informed of the general
nature of the offence, which he/she is suspected of having committed, and the reason for his/her detention or
arrest. Once at the police station he/she is entitled to have intimation of the arrest or detention and the
location of the police station sent to a solicitor and one other reasonably named person. If a suspect's
detention is terminated, the suspect must be informed of that immediately.3’? A suspect who is detained,
arrested or merely attending voluntarily at a police station now has a statutory right to a private consultation

369 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.16, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

370 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.21, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

871 UK, HM Government (2014) the Right to Information (Suspects and Accused)(Scotland) Regulations 2014, regulation 3(2).

872 UK, HM Government (1995) Criminal Procedure (Scotland) Act 1995 (as amended by Criminal Procedure (Legal Assistance, Detention and
Appeals) (Scotland) Act 2010), sections 14, 15 and 15A.
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with a solicitor before questioning begins and at any other time during questioning. The consultation may be
by telephone as well as in person.®”®

Northern Ireland: When a person is brought to the police station under arrest or arrested at the police
station, the custody officer must make sure the person is told about their right to have someone informed of
their arrest (in accordance with section 5 PACE Code C (NI)), their right to consult privately with a solicitor
and that free independent legal advice is available, their right to consult the Codes of Practice and, if
applicable, their right to interpretation and translation and the right to communicate with their High
Commission, Embassy or Consulate.®”* The detainee also has a right to be informed about the offence, any
further offences for which they have been arrested whilst in custody and why they have been arrested and
detained.®”® The detainee is also entitled to receive a written notice containing information about their rights
whilst they are in detention.®”® A person who is not arrested but cautioned under section 10 of PACE Code C
must be told that they are not under arrest and can leave when they wish, but if they remain they are entitled
to obtain free and independent legal advice and shall be given a notice explaining the arrangements for
obtaining legal advice. The interviewer must also ensure that the provisions of Code C and rights and
entitlements and safeguards applicable to suspects under arrest are applied insofar as they can be applied to
suspects who are not under arrest. This includes informing them of the offence they are suspected of and
reasons for that suspicion, to be cautioned as required, determining whether an appropriate adult needs to be
called, determining whether they require an interpreter or translation services and informing them of that right
and determining whether they require a registered intermediary to assist with communication during an
interview. A person attending voluntarily is not entitled to a written notice of their rights.3”” If a person has

373 UK, HM Government (1995) Criminal Procedure (Scotland) Act 1995 (as amended by Criminal Procedure (Legal Assistance, Detention and
Appeals) (Scotland) Act 2010), section 15A(5).

374 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.1(a), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

375 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.1(b), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

376 UK, Notice of Rights and Entitlements.

377 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.16(b).
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been cautioned under section 10 of PACE Code C, whether or not they have been arrested or detained, he or
she must be provided with information required by EU Directive 2012/13.%78

b) England and Wales: The information is provided both orally and in writing.3’®

Scotland: The information can be provided verbally or in writing.*8 However a written Letter of Rights should
be provided once they are arrested and detained.

Northern Ireland: The information is provided both orally and in writing.38!

c) England and Wales: The information must be provided when a person is brought to the police station
under arrest or as soon as he or she is arrested at the police station, if they have gone to the police station
voluntarily.3 |f the person is not arrested but cautioned under section 10 of PACE Code C, the person who
gives the caution must at the same time inform the person of their rights, that is; they are not under arrest,
they are not obliged to remain at the station but if they remain at the station they may obtain free and
independent legal advice if they want.38

Scotland: The information must be provided as soon as reasonably practicable.3*

Northern Ireland: The information must be provided when a person is brought to the police station under
arrest or as soon as he or she is arrested at the police station, if they have gone to the police station
voluntarily.®®® If the person is not arrested but cautioned under section 10 of PACE Code C, the person who

378 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.21.

379 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.1 and 3.2.

380 UK, HM Government (2014) The Right to Information (Suspects and Accused)(Scotland) Regulations 2014, regulation 3(2).

381 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.1 and 3.2, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

382 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 3.1.

383 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 3.21 (b).

384 UK, HM Government (2014) The Right to Information (Suspects and Accused)(Scotland) Regulations 2014, regulation 3(2).

385 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.1, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.
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gives the caution must at the same time inform the person of their rights, that is; they are not under arrest,
they are not obliged to remain at the station but if they remain at the station they may obtain free and
independent legal advice if they want.8¢

a) England and Wales: A defendant is given a leaflet called Going to court, when he or she is charged with
an offence. The leaflet explains the criminal process, when the defendant is expected to be at court, the
rights of defendants, help in finding a solicitor, what happens if the defendant fails to appear at court on the
day of the hearing and what to do if the defendant is unable to attend court. There is also information on
what happens when the defendant arrives at court and an explanation of the different courts in the criminal
justice system and their layout. The leaflet also provides details of organisations and agencies who can
assist the defendant.3®’
Scotland: Accused persons in Scotland do not receive written information about their rights. The Right to
e court Information (Suspects and Accused)(Scotland) Regulations 2014 do not apply to court proceedings. Courts
hearings; do not advise the accused about their procedural rights unless the accused person appears to be
unrepresented, in which case the court may recommend they obtain legal representation and, in certain
circumstances, may appoint a duty solicitor to act on their behalf. Where the accused is unrepresented the
court will advise the accused on the relevant procedure to be followed during the hearing.®® If an accused is
legally represented the defence solicitor would provide such advice. If an accused is not legally represented
or refuses legal representation the court would give such advice orally. Where an interpreter is in attendance
the interpreter would interpret the advice and let the court know if the accused understood it.38°
Northern Ireland: Once a defendant is charged with an offence by the Police Service of Northern Ireland, the
defendant will receive a leaflet entitled Attending Court as a Defendant in a Criminal Court 3%° It explains what

386 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.16(b), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

387 UK, Home Office (2004): Criminal Justice System, Going to Court: Information for you, available at:
www.gov.uk/government/uploads/system/uploads/attachment data/file/100725/621108.pdf .

388 UK, representative of the Scottish Courts and Tribunals Service.

389 UK, representative of the Scottish Courts and Tribunals Service.

390 UK, Department of Justice: Northern Ireland Courts and Tribunals Service (2012), Attending Court as a Defendant in a Criminal Court, available
at: www.courtsni.gov.uk/en-

GB/Publications/UsefulinformationLeaflets/Documents/p _uil_attending_as_a_defendant in_a_criminal _court/Attending-as-a-Defendant.pdf .
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a defendant needs to do when they arrive at court, advises a defendant to seek legal advice, and it explains
the structure of the court system in Northern Ireland. The leaflet also gives a list of the courts in Northern
Ireland. A criminal practitioner in Northern Ireland reported that the defendant will receive Preliminary Enquiry
papers from the Public Prosecution Service or depostions before he attends court. These will be served on
the defendant personally.®**

b) England and Wales: It is given orally and in writing.See answers to 1.1(a) above.
Scotland: Information is given orally.%2
Northern Ireland: It is given orally and in writing. See response to 1.1(a) above.

¢) England and Wales: The Defendant receives the leaflet when he or she has been charged with an
offence.

Scotland: During the proceedings as and when it is appropriate to give the accused person information.
Northern Ireland: The leaflet would be given to the defendant by the Public Prosecution Service when he or
she is summonsed to appear at court.>*

a) England and Wales: See 1.1(a) above
Scotland: See 1.1(a) above.
Northern Ireland: See 1.1(a) above.

e any b) England and Wales: See 1.1(b) above.
necessary Scotland: See 1.1(b) above.
interim Northern Ireland: See 1.1(b)above.
hearings;
¢) England and Wales: See 1.1(c) above.
Scotland: See 1.1(c) above.
Northern Ireland: See 1.1(c) above.
e any a) England and Wales: The accused person receives information from the custody officer at the police
communicat | station. The solicitor will make sure that the accused receives information on the rights on arrest, access to a

391 UK, criminal practitioner in Northern Ireland.
392 UK, representative of the Scottish Courts and Tribunals Service.
393 UK, representative of the Northern Ireland Courts and Tribunals Service.
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free and independent lawyer, for their embassy to be informed, to remain silent (caution on arrest), rights
whilst detained at police station, right to an interpreter free of charge.®**

Scotland: [ The criminal practitioner in Scotland did not respond to this question directly, but,in response to
another question, he reported that the accused receives a letter of rights.3%]

Northern Ireland: The legal representative will ensure that the suspect/accused person receives the notice
setting out their rights at the Police Station. The detained person is advised of rights, including right to
lawyer, right to have someone informed that you are detained, right to consult, view PACE codes of practice,
(a copy will be provided upon request). The Preliminary Enquiry papers or depositions are served personally
on the defendant or through his solicitor at the Magistrates Court level.>%®

b) England and Wales: The criminal solicitor speaks to his client about his rights, thus the information is
provided orally.3%

Scotland: [ The criminal practitioner in Scotland did not respond to this question.

Northern Ireland: [ The information given to the suspect or accused person is provided by their legal
representative both in writing and orally.3%

c) England and Wales: The Criminal practitioner reported that a suspect’s rights on arrest are given in
writing at the police station. The Metropolitan Police Service has this document in a number of languages. If
they do not have this document in the language required then it is usually translated orally by the interpreter.
At court, there is no document that the criminal practitioner is aware of outlining the defendant’s rights. The
court procedure is always fully explained to the defendant orally by the interpreter. 3%

Scotland: [. The criminal practitioner in Scotland did not respond to this question.

Northern Ireland: This was not answered directly by the criminal practitioner from Northern Ireland, but the
information is given to the defendant as the case progesses.

Do authorities

England and Wales: The information provided to the defendant in criminal proceedings is set out at 1.1(a)

1. | provide above. The rights which are additional to the rights set out in Article 3 of Directive 2012/13/EU are: the right

2 | information to inform someone of the detainee’s arrest and detention (this is additional to the right to contact a solicitor),
about any the right to consult the PACE codes of practice, the right, if the defendant is not British to communicate with
other their High Commission, Embassy or Consulate (see paragraph 3 of PACE), a right to a copy of the custody
procedural

394 UK, criminal practitioner in England.

395 UK, criminal practitioner in Scotland.

396 UK, criminal practitioner in Northern Ireland.
397 UK, criminal practitioner in England.

398 UK, criminal practitioner in Northern Ireland.
399 UK, criminal practitioner.
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rights (apart

record, the right to have access to prosecution materials and documents, right to know how long he or she

from those will be detained for and the right to medical assistance.
established in | Scotland: The information provided to the accused in criminal proceedings is set out at 1.1(a) above. The
Article 3 of rights which are additional to the rights set out in Article 3 of Directive 2012/13/EU are: the right to have
the someone told that the accused is at the police station, right to know why he or she is being detained, if the
Directive)? If | accused/detainee is under 16 (or 18 and subject to a supervision order), they have a right to be visited by a
yes, briefly parent or guardian and if the accused/detainee is not British, they have a right to communicate with their High
provide Commission, Embassy or Consulate.
information. Northern Ireland: The information provided to the defendant in criminal proceedings is set out at 1.1(a)
above. The Police Service of Northern Ireland also provides information about arrangements for obtaining
legal advice, their right to have someone informed of their arrest and detention, the right to consult the Codes
of Practice, their right to a copy of the custody record, the right to have access to materials and documents
which are essential to effectively challenging the lawfulness of their arrest and detention for any offence, the
maximum period for which they may be kept in police detention without being charged, when detention must
be reviewed and when release is required, their right to communicate with their High Commission, Embassy
or Consulate, their right to medical assistance and their right if prosecuted to have access to the evidence in
the case before their trial.*®® There is also a booklet in the High Court provided for Personal Litigants, in other
words, those who are not legally represented, although this seems to be more applicable in the Civil
Cases.*!
2 EFJ;ESWOF Brief Description
2. | What rights | England and Wales: In England and Wales, the police provide the detainee with a Notice of Entitlements or
1 | does the letter | Rights*®® which contains the following information: the rights under paragraph 3.1, 3.12 and 3.12A PACE
of rights Code C, the arrangements for obtaining legal advice in accordance with section 6 of PACE Code C, the right
provide to a copy of the custody record,. the right to remain silent as set out in the caution g_iven in accord_ance with
information section 10 PACE Code C, the right to have access to materials and documents which are essential to

400 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.2(a), available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf.

401 UK, criminal practitioner in Northern Ireland.

402 See in particular Article 4 and relevant recitals of Directive 2012/13/EU.

403 UK, Home Office, Crime and Policing Guidance (2013): Notice of Entitlements and Rights: A person’s rights in police detention (English),
London, Home Office, available at: www.gov.uk/government/uploads/system/uploads/attachment data/file/332266/CodeC-NoRE.pdf.
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effectively challenging the lawfulness of their arrest and detention for any offence and any further offences for
which they are arrested whilst they are in custody, in accordance with paragraphs 3.4(b), 15, 15.7A(c) and
16.7A PACE Code C, the maximum period for which they may be kept in police detention without being
charged, when detention must be reviewed and when release is required, the right to medical assistance in
accordance with section 9 of PACE Code C, the right, if they are prosecuted to have access to the evidence
in the case before their trial. The notice also mentions the provisions relating to the conduct of interviews and
their statutory rights to make representations whenever the need for their detention is reviewed and the notice
lists entitlements under the PACE Code C concerning reasonable standards of physical comfort, adequate
food and drink, access to toilets and washing facilities, clothing, medical attention and exercise when
practicable.*®* There is no separate letter of rights given to children when they are arrested, but they are
entitled to an easy-read version of the notice of rights and this should only be read to them and given to them
in the presence of an appropriate adult. 4°® A criminal practitioner confirmed that there is no separate Notice
of Rights and Entitlements for children, but a child’s rights will only be given in the presence of an adult and
interpreter if required.4%®

Scotland: There is no statutory provision to provide a letter of rights. The Scottish Government have
published a non-statutory letter of rights for use at police stations throughout Scotland.*®” The Criminal
Justice (Scotland) Bill was introduced into the Scottish Parliament on 20 June 2013, which, if passed, will put
the provision of the information contained in the Letter of Rights on a statutory footing.*°® In a recent
communication with the Police Scotland, it was noted that the Bill will be implemented by 1 April 2016 and will
introduce significant changes to police procedures in Scotland.*®® The Right to Information (Suspects and
Accused Persons) (Scotland) Regulations 2014 require that all persons in police custody are provided with
information about their rights, verbally and in writing. In this regard, a letter of rights must be provided to every
detained suspect and arrested person, unless there is a particular reason for not doing so0.*° There is no

404 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 3.2.

405 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraphs 3.2, 3.3A and note 3A.

406 UK, criminal practitioner in England.

407 UK, Scottish Government (2013): Letter of Rights, available at: www.gov.scot/Resource/0042/00426561.pdf.

408 UK, Scottish Government: Law, Order and Public Safety, Letter of Rights; available at: www.gov.scot/Topics/archive/law-order/letterofrights.
409 UK, representative of the Police Scotland.

410 UK, Police Scotland (2015) Police Service of Scotland: Solicitor Access Guidance Document, paragraph 1.4, available at:
http://www.scotland.police.uk/assets/pdf/151934/184779/psos_solicitor access guidance document ver 1.00.pdf?view=Standard .
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additional information included in the letter of rights given to suspects or accused persons who are children,
but the police must ensure that the child understands the information that has been given to them.4!
Northern Ireland: The Police Service of Northern Ireland provide suspects detained at the police station with
a Notice of Entitlements and Rights (NoRE). This Notice contains the following information: the right to
consult with a solicitor and apply for legal aid, the right to inform someone of arrest and the right to consult
the Codes of Practice. Additionally the notice tells the suspect of the right to medical assistance, right to
silence, the right to know what the suspect has been charged with, the right to see documentation about
arrest and detention, the right to an interpreter, the right to contact an embassy or consulate if the suspect is
not British, the right to know how long they will be detained for and the right of the suspect’s solicitor to see
the prosecution evidence before the court hearing. In addition the suspect is entitled to visit and contact with
outside persons, one telephone call, writing materials, reasonable standards of physical comfort, adequate
food and drink, access to toilet and washing facilities, replacement clothing, medical attention and exercise.*?
There is no separate letter of rights given to children when they are arrested, but they must be told that they
should be assisted by an appropriate adult, who must be present when certain procedures are carried out, for
example when the NoRE is given to them. A criminal practitioner in Northern Ireland confirmed that in order to
ensure that the child understands what is happening in Police detention there will always be an appropriate
adult attending the police station. The appropriate adult is formally advised both by the custody sergeant and
by the police officer conducting the interview that they are not there to act as an observer but they are there
to facilitate communication with the detained person.*t3

At what stage
of the
proceedings
is the letter of
rights
provided?

NIN

England and Wales: The suspect or detainee will be entitled to receive a written notice of their rights whilst
they are at the police station.*** There is no timescale given in the PACE Code of Practice. A defence
solicitor indicated that the Notice of Rights and Entitlements is given when detention is being authorised at
the police station.**®

411 UK, representative of the Police Scotland.

412 UK, Police Service of Northern Ireland, Notice of Rights and Entitlements (NoRE), page 1 and page 6.

413 UK, criminal practitioner in Northern Ireland.

414 UK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraphs 3.1 and 3.2.

415 UK, criminal practitioner in England.
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Please Scotland: Anyone in police custody is entitled to information about their rights (either verbally or in writing).
cross-check | This information must be given as soon as reasonably practicable.*® The Letter of Rights will be given to the
findings suspect or accused person at the police station.*!

Northern Ireland: A person is entitled to receive the Notice of Entitlements and Rights when they are being

from the booked into custody.*!8

desk
research by
consulting
relevant
organisation
S and/or
practitioners

2. | Is the letter of | England and Wales: Yes and additionally there is an easy-read version available for any suspects or
3 | rights drafted | detainees at the police station.*!® The Inside Police Custody study, which examined four jurisdictions in
in simple and | Europe, observed that the Notice of Rights and Entitlements given to suspects in England and Wales is
“formulated in simple, straightforward language and ... in an inviting tone.”**°

accessible Scotland: There is also a large-print version of the Letter of Rights, but it is the same as the standard Letter
language? of Rights. The police must ensure that the suspect or accused person understands their rights.*?* The police
How do | must also complete a Solicitor Access Recording Form which informs a suspect of his right to consult with a
competent solicitor. The Inside Police Custody study revealed that police officers and lawyers in Scotland considered
authorities

416 UK, HM Government (2014) Right to Information (Suspects and Accused Persons)(Scotland) Regulations 2014, SSI 2014/159, regulation 3.

417 UK, Scottish Government (2013) Letter of Rights, available at: www.gov.scot/Resource/0042/00426561.pdf

418 UK, representative of the Police Service of Northern Ireland.

419 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), note 3A PACE Code C, available at: www.gov.uk/notice-of-rights-and-entitlements-a-
persons-rights-in-police-detention .

420 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 235.

421 UK, representative of the Police Scotland.
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the

that the SARF procedure was complicated and written in difficult and inaccessible language.*?? The Criminal
practitioner we contacted agreed that the letter of rights is not in simple and accessible language.*??
Northern Ireland: The Police Service of Northern Ireland provide suspects and detained persons with a
Notice of Rights and Entitlements (NoRE). This is in a similar style to the one produced in England and
Wales and is in simple accessible language,. A criminal practitioner in Northern Ireland considers that the
language of the Notice of Rights and Entitlements is reasonably clear.*?* However the PSNI reported that the
current version is very long, contains quite a lot of jargon and is not ‘user-friendly’, in other words it is hard for
the typical person attending the police station to understand. An easy read version is being considered for
publication. The custody sergeant would assist the suspect or defendant to understand their rights listed in
the document. If the defendant has an appropriate adult or registered intermediary and/or a legal
representative, they would also help the defendant to understand the document.*?

422 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), pages 230 — 234.

423 UK, criminal practitioner.

424 UK, criminal practitioner in Northern Ireland.

425 UK, representative of the PSNI.
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England and Wales — Home Office Notice of Rights and Entitlements : www.gov.uk/notice-of-rights-and-
entitlements-a-persons-rights-in-police-detention .

The Welsh version is available at:

www.gov.uk/government/uploads/system/uploads/attachment data/file/315687/PACE_CODE C UPDATED

APRIL 2014 WelshX.pdf

Scotland: UK, Scottish Government: Letter of Rights, available at:
www.gov.scot/Resource/0042/00426561.pdf

Northern Ireland: UK, Police Service of Northern Ireland, Notice of Rights and Entitlements (NoRE).

Notice of Rights and

Entitlements. pdf
There is no separate letter of rights being used with respect the European Arrest Warrant in the United
Kingdom. The suspect/detained person will receive a Notice of Rights and Entitlements, if he or she is
arrested/detained in England, Wales or Northern Ireland and a Letter of Rights if he or she is
arrested/detained in Scotland.

76



http://www.gov.uk/notice-of-rights-and-entitlements-a-persons-rights-in-police-detention
http://www.gov.uk/notice-of-rights-and-entitlements-a-persons-rights-in-police-detention
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/315687/PACE_CODE_C_UPDATED_APRIL_2014_WelshX.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/315687/PACE_CODE_C_UPDATED_APRIL_2014_WelshX.pdf
http://www.gov.scot/Resource/0042/00426561.pdf

their English
translations).

What information is

provided to the
suspects or accused
persons regarding

what they have been
accused of and how
is it provided (e.g.
orally or in writing)

3. | RIGHT TO
INFORMATION . L
ABOUT THE Brief Description
ACCUSATION*%®
England and Wales: A person must be informed of the fact of and reason for his or her arrest on
3.1 being arrested or as soon as practicable after arrest.*>” The suspect will be told orally and given a

written notice/charge sheet showing particulars of the offence. As far as possible the particulars of
the charge will be stated in simple terms. If the detainee is a juvenile or otherwise vulnerable, a copy
of the notice should be given to the appropriate adult which sets out the offences with which he is
charged.*?® The charge sheet provided to the suspect is usually in English but will be translated orally,
either in person or by telephone to record the suspect’s reply to the caution.*?® At a hearing before the
judge, the court clerk will read aloud every charge on the indictment to the defendant or it will be
placed before the defendant in writing and the court clerk will ask the defendant whether he pleads
guilty or not guilty.**® The prosecutor must serve a draft indictment on the crown court officer not more
than 28 days after service on the defendant and copies of the documents containing the evidence on
which the charge or charges are based, in a case where the defendant is sent for trial.**! The court
must serve a copy of the indictment on all parties.**? Criminal Procedure Rules (CPR) 14.2 sets out
the form and content of the indictment.

Scotland: In Scotland persons are only verbally cautioned and charged by police. When a person is
arrested or detained, the police must inform him or her of the suspicion and the general nature of the

426 See in particular Article 6 and relevant recitals of Directive 2012/13/EU.

427 UK, HM Government (1984) Police and Criminal Evidence Act 1984, section 28.

428 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 16.3.

429 UK, criminal practitioner in England.

430 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 3.24(b)(i) and

(ii).

431 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (SI 2014/1610)(14 October 2014), rule 14.1(1)(a).
432 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (SI 2014/1610)(14 October 2014), rule 14.1(3)(b).
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offence and the reason for detention.**®* When a suspect is taken to the police station, the custody
sergeant is obliged to inform the suspect of the grounds of his detention but not the nature of the
offence, nor why detention was necessary.*** After a person has been formally charged, police
officers will respond to any questions or enquiries the accused may have to assist their
understanding, notwithstanding part of the caution and charge process involves asking the person if
they understood the charge and if they wish to make any reply.*® Notice of the charges will be served
on the accused by the crown before the start of a trial. In solemn proceedings the charges on the
indictment will be read out in open court for the benefit of the jury where the accused has pled not
guilty. In summary proceedings the charges on the complaint will not normally be read out, they will
be in writing only.43¢

Northern Ireland: The information regarding what the suspect/accused person has been charged
with is contained on the charge sheet which is read out to the suspect by the custody sergeant and a
written copy is also given to the suspect/accused person by the custody sergeant, which sets out the
particulars of the offence or offences, the officer's name and case reference number..*¥’

At which stage of the
3.2 | proceedings is the
information

provided?  Please
cross-check

findings from the
desk research by

England and Wales: The suspect or accused person must be given details of the accusation upon
arrest or as soon as practicable after arrest. 438

Scotland: A suspect will be cautioned and charged when the investigating officer is of the opinion
that there is sufficient evidence to do s0.%*® This will have been served on the accused by the crown
before the case comes to court.*°

433 UK, HM Government (1995) Criminal Procedure (Scotland) Act 1995, section 14(6).

434 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 240, paragraph 4.1.

435 UK, representative of the Police Scotland.

436 UK, representative of the Scottish Courts and Tribunals Service.

437 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 16.3, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf. and
representative of the Police Service of Northern Ireland.

438 UK, HM Government (1984) Police and Criminal Evidence Act 1984, section 28.

439 UK, representative of the Police Scotland.

440 UK, representative of the Scottish Courts and Tribunals Service.
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consulting relevant
organisations
and/or
practitioners.

Northern Ireland: A suspect will be informed of the ground(s) of arrest upon arrest or as soon as
practicable after arrest.*** A written copy of the charge is provided to the suspect/accused person
when he is released from custody.*4?

3.3

How are suspects or
accused persons
informed when, in
the course of the
criminal

proceedings, the
details of the
accusation change?

England and Wales: At crown court the judge may make an order amending the indictment.*43
Where the prosecutor intends to include in the draft indictment counts which differ materially from, or
are additional to, those on which the defendant was sent for trial then the defendant should be given
as much notice as possible at the earliest possible opportunity.*44

Scotland: If the prosecutor wishes to amend the charges (and principally this will involve deleting
charges or parts of charges, or amending the terms of charges to the benefit of the accused) it will
make an application to the judge on which the judge will rule. If the accused is represented their
solicitor will explain this; if they are not represented the court will explain this.*4°

Northern Ireland: The defendant will be told through communication with their solicitor or at a court
hearing.**® An indictment, which sets out the details of the accusation or charge, can only be
amended with the permission of the court.**” A criminal practitioner from Northern Ireland reported
that at the preliminary enquiry stage, when a direction has been given by the public prosecution
service (PPS) as to what charges they will be proceeding with a copy of the preliminary enquiry
papers which includes details of the charges is served personally on the defendant. If the charges are
changed or amended later in the crown court process then the lawyers would advise the detained
person as to the changes.*®

441 UN, HM Government (1989) Police and Criminal Evidence (Northern Ireland) Order 1989, paragraph 30(3).

442 UK, representative of the Police Service of Northern Ireland.

443 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 3.22(1)(b).

444 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (SI 2014/1610)(14 October 2014), practice direction I,

14A.1.

445 UK, representative of the Scottish Courts and Tribunals Service.

446 UK, representative of the Police Service of Northern Ireland.

447 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), rule 33.
448 UK, criminal practitioner in Northern Ireland.
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RIGHT OF ACCESS

photographs, audio,
video,
summaries...)?

4. |TO CASE | Brief Description
MATERIALS#®
England and Wales: As well as providing copies of all of the documents containing the evidence on
4.1 which the charge or charges are based, in a case to a defendant, the prosecutor is required to
disclose prosecution material (subject to public interest requirements) not previously disclosed that
~ | might reasonably be considered capable of undermining the case for the prosecution against the
What material | defendant or of assisting the case for the defendant.*s® Sections 2 and 3 of the Criminal Procedure
evidence can be | and Investigations Act 1996 define prosecution material, and prescribe how it must be disclosed.*>*
accessed by | Scotland: The police are obliged to reveal to the Crown Office and Procurator Fiscal Service
suspected or | (COPES) all information that might be relevant to the issue of whether the accused is guilty or
accused persons innog:ent.452 The prosecutor is obliged to _disclose_ a_II material information for or agai_nst the accused
. documents, (subject to any public interest considerations), this includes statements but also all information of

which the prosecutor is aware. Material means information which is likely to be of real importance to
any undermining of the prosecution case, or the casting of reasonable doubt on it and of positive
assistance to the accused or any evidence that the prosecutor is likely to rely on in proceedings
against the accused.**® In complex cases physical productions/material (e.g. weapons, blood-stained
clothing, etc.) are lodged with the court prior to the start of a trial and may, by appointment, be viewed
by the defence prior to trial, though more generally access to productions would take place earlier in
arrangements between the prosecution and the defence.

Northern Ireland: The Criminal Procedure and Investigations Act 1996 extends to Northern Ireland,
so the rules on disclosure applicable to England and Wales apply to Northern Ireland.

449 See in particular Article 7 and relevant recitals of Directive 2012/13/EU.

450 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996 (CIPA), section 3(1). See also: UK, HM Government (2013),
Attorney General’s Office, Attorney General’s Guidance on Disclosure for investigators, prosecutors and defence practitioners (December 2013),
page 4, paragraph 1.
451 UK, HM Government (2015) Criminal Procedure and Investigations Act (section 23(1) Code of Practice (January 2015), pages 4 and 5.

452 YK, Crown Office and Procurator Fiscal Service (2011) Criminal Justice and Licensing (Scotland) Act 2010, Code of Practice: Disclosure of
Evidence in Criminal Proceedings (6 June 2011), page 5, available at: www.copfs.gov.uk/publications/prosecution-policy-and-guidance .

453 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 121 and UK, Crown Office and Procurator Fiscal
Service (2011) Criminal Justice and Licensing (Scotland) Act 2010, Code of Practice: Disclosure of Evidence in Criminal Proceedings (6 June
2011), paragraph 4.1, available at: www.copfs.gov.uk/publications/prosecution-policy-and-guidance .
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4.2

At what stage of the
proceedings is
access to case
materials granted?

Please Cross-
check findings
from the desk
research by

consulting relevant
organisations
and/or
practitioners.

England and Wales: The prosecutor is required to disclose prosecution material not previously
disclosed to the defendant in a magistrates’ court, as soon as is reasonably practicable after the
defendant pleads not guilty, or in the crown court, as soon as is reasonably practicable after the case
is transferred for trial, or after the evidence is served where the case is sent for trial, or after a count is
added to the indictment; and in either case there is a continuing duty on the prosecutor to provide
case materials as they become available.*** The Crown Prosecution Service (CPS), which is the
prosecution authority for England and Wales, provided an update on disclosure in criminal
proceedings which has undergone changes due to an initiative called Transforming Summary Justice.
The magistrates’ court proceedings have already been updated, but the crown court cases are
currently undergoing a similar review. Cases are categorised into either GAP (guilty anticipated plea)
or NGAP (not guilty anticipated plea) in the magistrates’ court. The police make this assessment
based on the responses in interview and the nature of the evidence. Papers must be served on the
defence for a GAP hearing (which takes place 14 days from charge) 5 days before the hearing, though
in some cases it might be closer to the hearing. NGAP cases will have the first hearing 28 days after
charge and papers including the unused material (if a not guilty plea has been notified) will be served
about 5 days before. Variations in the time frame will occur depending on the sized or complexity of
the case. If no not guilty plea was notified, unused material will follow within 2 weeks. If a defendant
appears in custody, he or his representative will be given advance information for the hearing. The
process is governed by the custody time limit regime where service usually follows court orders for
service, such orders being designed to ensure the defendant has the case materials in good time for
his or her preparation. If counts in the crown court are added to the indictment, the defence will get the
papers at the same time.

Scotland: The prosecutor must disclose to the accused material information, as defined by section
121(3) of Criminal Justice and Licensing (Scotland) Act 2010, as soon as practicable after the
appearance of the accused or the recording of the plea.**® There is a continuing duty to disclose
relevant material information throughout the proceedings.**® The Crown Office and Procurator Fiscal
Service (COPFS) of Scotland, who are the prosecution authority in Scotland reported that the
disclosure obligations of the prosecutor is triggered when the accused first appears in court or pleads
not guilty in response to a summary complaint.*’ The COPFS stated that there is no specific

454 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996, sections 3 and 7A.
455 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 121(2).
456 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 123.

457 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 121(1).
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timeframe for providing disclosure of material and they have a continuing duty of disclosure. The
prosecutor will disclose information to the defence as soon as practicable.. Documentary evidence is
disclosed to defence solicitors electronically and they will disclose as and when they receive it, subject
to any public interest considerations. In general initial disclosure of case materials will be made before
the intermediate hearing (diet) in the summary proceedings and before the first hearing in solemn
proceedings. The prosecutor aims to disclose all relevant materials before the trial.*%®

Northern Ireland: See the answer on England and Wales above. The criminal practitioner we
contacted in Northern Ireland stated that if the case is to be dealt with at the magistrates court,
statements are served at first court appearance to allow the defendant to indicate a plea of guilty or
not guilty. If the case is transferred to the crown court then preliminary enquiry papers are served 8-12
months after first court appearance. If the case starts in the crown court papers, including statements
of evidence, are served before the defendant’s first court appearance which is between 8-12 months
after the police interview. If the material needs to be translated, the prosecution serve the papers in
English and translation is arranged by the defendant's solicitor.*>® The Public Prosecution Service
(PPS), who are the prosecution authority for Northern Ireland, reported that in the magistrates court
prosecution papers are served in summons cases in advance of first appearance and in most charge
cases on the first appearance. Disclosure of that material which assists the defence or undermines the
prosecution will be served as soon as is reasonably practicable following a not guilty plea. In crown
court case the prosecution evidence will be served by way of preliminary enquiry or committal papers.
This will occur when the papers have been completed following receipt of the evidence from police
and a decision having been taken to prosecute a case on indictment. If the case is not a remand case
the committal papers will be served before a first appearance. Disclosure in the crown court will occur
as soon as is reasonably practicable upon committal and is limited to those materials that assist the
defence or undermine the prosecution. There are no formal time limits for the service of papers (and
no custody time limits) other than those imposed by the judge but delay in service of papers or
disclosure can lead to an abuse of process application. The PPS are also under a continuing duty of
disclosure.*®°

458 UK, representative of the Crown Office and Procurator Fiscal's Service.
459 UK, criminal practitioner of Northern Ireland.
460 UK, representative of the Public Prosecution Service of Northern Ireland.
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England and Wales: The prosecution may refuse to disclose material, if it does not fulfil the
4.3 disclosure test “* or if it would not be in the public interest to disclose it. The prosecutor must make
an application to the court for an order that the material should not be disclosed in the public interest.
U Material must not be disclosed to the extent that the court, on an application by the prosecutor,
nder what o : L X . . .

: .| concludes it is not in the public interest to disclose it and orders accordingly..*®? The judge at court
circumstances .|s makes this decision.463
access to material | Scotland: The prosecution might refuse access to material on public interest grounds. The defence
refused? Who takes | may challenge this and the court will decide whether to grant access.*®* The defence solicitor must
the decision of | lodge an application with the court setting out why they believe that the prosecution has disclosable
refusal? material and why they seek disclosure of it. The court will make a ruling on whether the information
should be disclosed to the accused under section 121(3) of the Criminal justice and Licensing
(Scotland) Act 2010.4% If the prosecutor considers that disclosure of information would be likely to
cause a real risk of substantial harm or damage to the public interest, the prosecutor must apply to the
court for an order under section 145 Criminal Justice and Licensing (Scotland) Act 2010.4
Northern Ireland: See the answer on England and Wales above.

461 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996, section 3(1). See also UK, Attorney General’s Office (2013)
Attorney General’s Guidelines on Disclosure, December 2013, paragraph 34; available at:
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/262994/AG_Disclosure Guidelines - December 2013.pdf

462 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996, section 3(6) and UK, HM Government (2014) Criminal Procedure
Rules and Criminal Practice Directions (SI 2014/1610)(14 October 2014), rule 22.3.

463 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996, section 3(6) and UK, HM Government (2014) Criminal Procedure
Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 22.3.

464 UK, representative of the Scottish Courts and Tribunals Service.

465 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 128.

466 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 141.
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CROSS-CUTTING
ISSUES:
LANGUAGES,
COMPLAINT
MECHANISMS,
RECORDING &
SPECIAL
MEASURES*’

Brief Description

5.1

In which languages

can information be
provided for the
following?

England and Wales: see below 5.1(a) to 5.1(d).

Scotland: The Scottish Courts and Tribunals Service (SCTS) answered 5.1(a) to (d) as follows: The
SCTS will attempt to provide translation of court proceedings in any language, including for example
bail orders, but would not normally provide information on items a) to d) unless directed by the
court.468

Northern Ireland: NI Courts and Tribunals Service answered this question as follows: Under the
NICTS contract with the Telephone Interpreting service they can be connected to a global network of
over 8,000 qualified linguists with a choice of over 250 languages and dialects.

Under the contract for face to face interpretation the NICTS provider offers all major world languages.
Some of these are listed below. This list is not exhaustive.

Afrikaans, Albanian, Amharic, Assyrian, Azeri, Algerian, Arabic (All), Assamese

Bengali, Bosnian, Bulgarian, Belorussian

Catalan, Chinese - Cantonese, Chinese - Mandarin, Croatian, Czech

Danish, Dutch, Dari

English, Estonian

Farsi, French, Flemish

Georgian, German, Greek, Gujarati

Hakka, Hindi, Hok Kien, Hungarian

Indonesian, Irish, Italian

Japanese

Korean, Kurdish, Kannada, Kosovo,

Latvian, Lithuanian

Macadonean, Malay, Malayalam, Marathi, Moldovan,

Ndebele, Nepalese, Norweigan

467 See in particular Articles 3 - 8 and relevant recitals of Directive 2012/13/EU.
468 UK, representative of the Scottish Courts and Tribunals Service.
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Oriya

Polish, Portuguese, Punjabi, Pashto, Papiamento, Persian

Romanian, Russian

Serbian, Serbo-Croat, Shona, Sign Language, Slovak, Slovene, Somali, Spanish
Swabhili, Swedish, Scottish, Sanskrit

Tagalog, Tamil, Tetum, Thai, Turkish, Twi, Tigrinya, Telegu

Ukrainian, Urdu, Ulster Scots

Viethamese

Welsh

Yoruba

a) information on
procedural rights

England and Wales: Information on procedural rights is provided in the Notice of Rights and
Entitlements which is translated into 54 languages. If the Notice of Rights and Entitlements cannot be
provided in the language of the suspect/accused then the interpreter at the police station will provide a
translation or the Notice will be translated over the phone.*6°

Scotland: Information on procedural rights is provided in the Letter of Rights which is translated into
33 languages. Where the Letter of Rights is not available in the appropriate language (it is available in
34 languages - the web site has been updated since Police Scotland’s first response), the matter
would be dealt with in terms of the specific circumstances of each case and again the use of an
Interpreter could be used to deal with these circumstances or if deemed required could be subject of
translation and then provided to the accused. There is no specific legislative requirement or specific
Police Scotland guidance in this regard.*"

Northern Ireland: The Police Service of Northern Ireland will provide a translation where the
language can be identified and an interpreter/translator is available.*’*

b) letter of rights

England and Wales: The Notice of Rights and Entitlements is translated into 54 languages. . If the
Notice of Rights and Entitlements cannot be provided in the language of the suspect/accused then the
interpreter at the police station will provide a translation or it will translated over the phone.*'?
Scotland: The Scottish letter of rights is translated into 33 languages. Where the Letter of Rights is
not available in the appropriate language (it is available in 34 languages - the web site has been

469 UK, criminal practitioner.

470 UK, representative of the Police Scotland.
471 UK, representative of the Police Service of Northern Ireland.

472 UK, criminal practitioner.
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updated since Police Scotland’s first response), the matter would be dealt with in terms of the
specific circumstances of each case and again the use of an Interpreter could be used to deal with
these circumstances or if deemed required could be subject of translation and then provided to the
accused. There is no specific legislative requirement or specific Police Scotland guidance in this
regard.*’3

Northern Ireland: The Notice of Rights and Enitilements is translated into Romanian, Irish,
Cantonese, Mandarin, Hindu, Urdu, Tetum, Russian, Portuguese, Polish, Lithuanian, Latvian, Arabic
or where language is identified, where translation is available and requested.*’*

c) information about
the accusation

England and Wales: The suspect will be told orally and given a written notice showing particulars of
the offence. As far as possible the particulars of the charge will be stated in simple terms (see answer
to 3.1 above). If the interpreter attends at the police station, information about the accusation will be
provided to the accused through the interpreter.

Scotland: The Notice of charge detailing the offences is an essential document to be translated under
the Right to Interpretation and Translation (Scotland) Regulations 2014, but in practice the information
about the accusation is given verbally ( see answer to 3.1 above). Police Scotland stated that although
there is a requirement to provide a written translation, often for practical reasons there would be an
oral translation given at the time by interpreters present at the police station. This is possible because
under the Regulations a person can be provided with a translation of part of a written document or oral
translations or summaries, provided this does not prejudice the fairness of the proceedings.

Northern Ireland: The Police Service of Northern Ireland will provide a translation where the
language can be identified and an interpreter/translator is available.

d) case materials

England and Wales: Aside from essential documents which are required to be translated under
PACE Code C, Annex M, paragraph 2, full translations of all case materials would not be practical,
however, translations of case materials will be done orally if no written translation is readily
available.*’®

Scotland: Under the Right to Information (Suspects and Accused)(Scotland), the police must make
available to the accused/suspect any documents essential to challenging effectively the lawfulness of
the person’s detention or arrest and where these documents are essential documents under the Right
to Interpretation and Translation (Scotland) Regulations 2014, a written or oral translation must be
provided to a suspect or accused person who does not speak English.

473 UK, representative of the Police Scotland.
474 UK, representative of the Police Service of Northern Ireland.
475 UK, criminal practitioner in England and Wales.
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Northern Ireland: The Police Service of Northern Ireland will provide a translation where the
language can be identified and an interpreter/translator is available.

Yes | No | Brief Description

Is there any
5.2 | procedure to ensure
that suspects or
accused persons
have the right to
challenge the failure
or refusal to provide
information on the

following?

If  vyes, briefly

describe the

procedure where

relevant.

X England and Wales and Northern Ireland: If a suspect or an accused person has not
received information on procedural rights, they can ask the custody officer to provide the
a) information on information or the matter can be reported to an inspector to deal with as a complaint for the

purposes of 9.2 PACE Code C or of paragraph 12.9, if the challenge is made during an
interview.*’® Under this procedure the complaint must be made as soon as practicable to
an officer of inspector rank or above not connected with the investigation.*’” In the case of
a suspect who is not detained, if information is not provided, the matter must be reported to
an inspector to deal with.*’®

procedural rights

476 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.26 (a).

477 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 9.2.

478 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.26 (b).
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Scotland: Under the Right to Information (Suspects and Accused Persons) Regulations
2014, the chief constable should publish guidance on how a suspect or accused person
can seek a review of a failure or refusal by a constable to provide the information,*’® but
this has not been published. Police Scotland informed us that any challenge for failure to
provide information, letter of rights or information about the accusation would be dealt with
nunder the processes in place in Scotland in respect of ‘Complains About the Police'
http://www.scotland.police.uk/about-us/police-scotland/complaints-about-the-police/.*°

b) letter of rights

England and Wales and Northern Ireland: If a suspect or an accused person has not
received a copy of the Notice of Rights and Entitlements or has not been given an
opportunity to read the Notice, the suspect or the accused can complain and the matter
shall be reported to an inspector to deal with as a complaint for the purposes of 9.2 PACE
Code C or of paragraph 12.9, if the challenge is made during an interview.8! Under this
procedure the complaint must be made as soon as practicable to an officer of inspector
rank or above not connected with the investigation.*®? In the case of a suspect who is not
detained, there is no requirement to provide a written notice in addition to the information
provided in paragraph 3.21 of PACE Code C.%%..

Scotland: see response to 5.2(a) above.

c) information about
the accusation

England and Wales and Northern Ireland: There is no formal procedure for complaining
under PACE Code C, although the suspect and accused could use the procedure set out
in pargraph 9.2, although it does not specifically refer to complaints about a failure or
refusal to provide information about the accusation. Additionally, the defendant could
pursue a complaint under the police force complaints procedure or by referring the matter
to the Independent Police Complaints Commission (IPCC).48

Scotland: see response to 5.2(a) above.

479 UK, HM Government (2014) the Right to Information (Suspects and Accused)(Scotland) Regulations 2014, regulation 4(4).

480 UK, representative of the Police Scotland.

481 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.26 (a).

482 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 9.2.

483 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.26 (b).

484 UK, HM Government (2015), Being Arrested: Your Rights,Complaining about your Treatment; available at: https://www.gov.uk/arrested-your-
rights/complaining-about-your-treatment-by-the-police.
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d) access to case
materials

England and Wales: The prosecution are required to serve on the defendant all
documents containing the evidence on which the charge or charges are based and all
prosecution material which might reasonably be considered capable of undermining the
case for the prosecution or assisting the case for the defendant (see answer to 3.1 and 4.1
above). The defendant can make an application to the court if the prosecution refuses or
fails to provide documents relevant to his or her case.*® If the court makes an order that it
would not be in the public interest to disclose material to the defendant, the defendant is
able to apply to the court to review this decision.*®

Scotland: The competent authorities are obliged to disclose all information (case
materials) that might be relevant for or against the accused (subject to any public interest
considerations), this includes statements but also all information of which the Crown is
aware. (see the amswers to 3.1 and 4.1 above). If the accused person considers that the
prosecutor has failed to provide relevant or material information, he or she may apply to
the court for an order to provide that information.*®” There is further provision for a
review/appeal of a decision on disclosure of case materials.*®

Northern Ireland: This would be dealt with upon application of the defence solicitor to the
court, if the Public Prosecution Service refuses to provide access to case materials. The
Criminal Procedure and Investigations Act 1996 extends to Northern Ireland, therefore, the
rules on disclosure applicable to England and Wales apply to Northern Ireland.

5.3

Is any official record
kept to note the
provision of
information  about
the following?

485 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996, section 8 and UK, HM Government (2014) Criminal Procedure
Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 22.5: Defendant’s application for prosecution disclosure.

486 UK, HM Government (1996) Criminal Procedure and Investigations Act 1996, sections 14 and 15 and UK, HM Government (2014) Criminal
Procedure Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 22.6(2): Review of public interest ruling.

487 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, section 128.

488 UK, HM Government (2010) Criminal Justice and Licensing (Scotland) Act 2010, sections 129 and 130.
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If yes, briefly
describe where
relevant.

X England and Wales: The custody officer is responsible for keeping a record of a suspect’s
detention at the police station.*®® A record will be made of the fact that the suspect has
been given the Notice of Rights and Entitlements and the suspect will be asked to sign the
custody record to acknowledge receipt of the notice.**® The custody officer will inform the
suspect of their right to legal advice and whether they want someone informed of their
detention and the custody officer will ask the suspect to sign the custody record to confirm
the suspect’s decisions in this regard.** Paragraph 2.1 PACE Code C — a separate
custody record must be opened for arrested persons — this does not include people not

a) information on deprived of liberty, there is no requirement to keep a record about the information given to
a person who attends a police station voluntarily.

Scotland: A constable must record when a suspect is provided with information which
satisfies the requirements of Articles 3 and 4 of the Right to Information in Criminal
Proceedings Directive 2012/13/EU.**? The Investigating Officer or the Senior Investigation
Officer is responsible for ensuring that suspects are afforded their rights and that this
process is recorded on the Solicitor Access Recording Form (SARF). %% In relation to court
proceedings, for 5.3(a) to (d), these would not tend to be recorded on court files. Only
documents translated by Scottish Courts and Tribunals Service or by direction of the court
will be recorded.*** There is no requirement for a suspect to sign the SARF when he or she
receives information on procedural rights. The only time a suspect’s or accused’s
signature is required is when a suspect or accused person waives their right to solicitor

procedural rights

489 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 2.

490 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.2A.

491 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.5(a) and (b).

492 UK, HM Government (2014) Right to Information (Suspects and Accused Persons)(Scotland) Regulations 2014, SSI 2014/159, regulation 3(3).
493 UK, Police Scotland (2015) Police Service of Scotland Solicitor Access: Guidance Document (20 March 2015), paragraph 12.8.1.

494 UK, representative of the Scottish Courts and Tribunals Service.
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access and/or their right to a private consultation with a solicitor.*®® The provision of rights
to the suspect and the suspect’s decisions should be recorded in the Standard Prosecution
Report (Police Interview/Text of Admissions). A summary of the actions by the police to
secure the suspect’s rights should be made, and that these actions are recorded on SARF
(Case Related Document). Where a decision has been taken by police to delay the
provision of rights (in truly exceptional and compelling circumstances), this should be
referred to in the same section of the report, or if appropriate, under separate
communication to the Crown Office and Procurator Fiscals Service (COPFS).4%¢ Police
Scotland informed us that compliance with the Right to Information (Suspect and Accused
Persons) Scotland Regulations 2014 would be recorded on the Prisoner Processing
system and would not be signed for by an accused or suspect. Most custody areas are
subject of CCTV coverage and compliance would also be recorded via this mechanism in
most cases. Notwithstanding that the SARF procedure and Form is subject of signature by
a suspect.*%’

Northern Ireland: The custody officer is responsible for keeping a record of the
suspect’s/detainee’s detention at the police station. A record must be opened as soon as
practicable after the suspect has been brought to a police station under arrest; arrested at
the station having gone there voluntarily; attends a police station in answer to street bail; or
is produced to a police station from a custodial establishment under section 16 of the
Prison (Northern Ireland) Act 1953.4% A record will be made of the fact that the suspect
has been given the Notice of Rights and Entitlements and the suspect will be asked to sign
the custody record to acknowledge receipt of the notice.**® The custody officer will inform
the suspect of their right to legal advice and whether they want someone informed of their
detention and the custody officer will ask the suspect to sign the custody record to confirm
the suspect’s decisions in this regard.>® There is no requirement for the police to maintain

495 UK, Police Scotland (2015) Police Service of Scotland Solicitor Access: Guidance Document (20 March 2015), paragraph 3.5.1.
496 UK, Police Scotland (2015) Police Service of Scotland Solicitor Access: Guidance Document, page 29.

497 UK, representative of the Police Scotland.

4% UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 2.1.

499 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.2A.

500 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.5(b).
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a record for voluntary attenders. However, the PSNI keep a record in the ‘voluntary
attendance book’ which contains similar infroamtion to a custody record and is signed by
both the voluntary attender and the custody officer. This record will also record if the
voluntary attender left the police station and the time.5%*

b) letter of rights

England and Wales: The custody officer is responsible for recording the fact that the
suspect has received the Notice of Rights and Entitlements and shall be asked to sign the
custody record to acknowledge receipt of the notice. Any refusal to sign must be recorded
on the custody record.5? .

Scotland: The Investigating Officer or the Senior Investigation Officer is responsible for
ensuring that suspects are afforded their rights and that this process is recorded on the
Solicitor Access Recording Form (SARF).5% A suspect is only required to sign SARF when
he or she waives his or her right to solicitor access and/or right to a private consultation
with a solicitor.5%

Northern Ireland: The custody officer is responsible for recording the fact that the suspect
has received the Notice of Rights and Entitlements, and shall be asked to sign the custody
record to acknowledge receipt of the notice. Any refusal to sign must be recorded on the
custody record.5%

c) information about
the accusation

England and Wales: The custody officer must note on the custody record that the suspect
has been arrested and what he or she has been arrested for.5% The court officer must
record each charge or indictment against the defendant.>®” There is no requirement for a
signature to confirm that the suspect or accused has received this information.

Scotland: If a suspect’s status changes from voluntary attender to detainee or from
detainee to arrest, this ionformation must be recorded on SARF and on the custody record.
The suspect’s change of status and a summary of relevant information should be provided

501 UK, representative of the Police Service of Northern Ireland.

502 YK, HM Government (2014) Police and Criminal Evidence Act 1984 (PACE) Code C Revised Code of Practice for the Detention, Treatment
and Questioning of Persons By Police Officers (2 June 2014), paragraph 3.2A.

508 UK, Police Scotland (2015) Police Service of Scotland Solicitor Access: Guidance Document(20 March 2015) paragraph 12.8.1.

504 UK, Police Scotland (2015) Police Service of Scotland Solicitor Access: Guidance Document (20 March 2015), paragraph 3.5.1

505 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 2.7.

508 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.4(a).

507 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (S| 2014/1610)(14 October 2014), rule 5.4(a).
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with an indication that full information is contained in SARF (Case Related Document).5%®
Ssee also 5.3(a) and (b) above.

Northern Ireland: The custody officer must make a note on the custody record that the
detainee has been arrested and what he has been arrested for.*® The indictment (which
sets out the offences with which the defenedant is charged) is prepared by the prosecution
and lodged with court. This document is kept on the court file and a copy is served on the
defendant.>°

d) access to case
materials

England and Wales: Documents and materials which are essential to effectively
challenging the lawfulness of the detainee’s arrest and detention must be made available
to the detainee or their solicitor. At the police station, the decision about whether particular
documents and case materials should be disclosed to the defendant rests with the custody
officer. A note will be made on the suspect’s custody record of the decision to disclose
case materials and when the disclosure was made and what documents were disclosed.®!
The court officer must record each determination, direction or order made in relation to
disclosure of material.>!2 Also the court officer must record the court’s reasons for a
decision, where legislation requires those reasons to be recorded.>*®

Scotland: See 5.3(a) and (b) above.

Northern Ireland: Documents and materials which are essential to effectively challenging
the lawfulness of the detainee’s arrest and detention must be made available to the
detainee or their solicitor. The decision about whether such documents should be
disclosed will be made by the custody officer who will make a note of the fact that
documents or materials have been made available and when. The investigating officer
should make a separate note of what has been made available and how it is made
available in a particular case.®'* The Public Prosecution Service Case File. Everything is

508 UK, Police Scotland (2015) Police Service of Scotland Solicitor Access: Guidance Document, (20 March 2015), page 29.

509 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.4(a).

510 UK, HM Government (2014) Crown Court Rules (Northern Ireland) 1979 (as amended November 2014), Part IV, sections 19 — 20, 32 and 38.
511 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.4(b).

512 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (SI 2014/1610)(14 October 2014), rule 5.4(c).

513 UK, HM Government (2014) Criminal Procedure Rules and Criminal Practice Directions (SI 2014/1610)(14 October 2014), rule 5.4(f).

514 UK, HM Government (2015) Department of Justice for Northern Ireland: Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.4 (b).
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recorded via the computerised court record Integrated Court Operation System — ICOS)
but a paper record is also kept on a file.%°

5.4

Are there special
procedures

designed to take into
account the special
needs of vulnerable

suspects or
vulnerable accused
persons (e.g.
because of any
physical

impairments  which
affect their ability to
communicate
effectively (persons
with hearing, sight or
speech
impediments),
intellectual
disabilities or in case
of children and the
holder of parental
responsibility) in
relation to:

a) suspect or
accused persons

with physical
impairment or
disability;

515 UK, representative of the Northern Ireland Courts and Tribunals Service.

94




b) suspect or
accused persons
intellectual
impairment or
disability;

C) suspect or
accused children
who are
suspects/defendants
and/or the holder of
parental
responsibility.

If yes, briefly
provide
information on
those mechanisms
in relation to each
of the listed
vulnerable groups.
Is this information
in simple and
accessible
language?

X England and Wales: A vulnerable person is entitled to have an appropriate adult present
when information on procedural rights is being given, orally or in writing to the suspect.>®

516 UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights
in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page 245, paragraph 5.
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¢ information on
procedural
rights

Appropriate adults can be parents, guardians or social workers.5*” Appropriate adults look
after the welfare of the vulnerable suspect or child under 18, to ensure communication is
conducted properly, to facilitate communication with the police and to ensure the detained
person understands his or her rights.5® The police officer must assess the ability of the
suspected person to understand what he is told. If the custody officer considers it is
necessary to have an appropriate adult then one will be called to attend the police
station.?® In the experience of a criminal solicitor, language makes no difference to the
treatment of a vulnerable suspect.>?°

Scotland: At the police station interpreters will be available for deaf people who require
sign language interpreters. Police Scotland has guidance to ensure that blind persons are
fully aware of any documentation they may have to sign.?* Where vulnerable accused are
legally represented most of the communication at court would be through the legal
representative. If they are not legally represented at the outset the court would normally
appoint a legal representative to protect their interests. The court, having consulted with
the prosecution and defence, would determine if any further specialist support measures
were required. In relation to the Scottish Courts and Tribunals Service, this would be dealt
with on a case by case basis and the court will determine how proceedings are to be
conducted.®?? Accused who are children or considered to be vulnerable are also allowed to
have a supporter or appropriate adult in court,>>® who is allowed to accompany and support
witnesses under section 271 of the Criminal Procedure (Scotland) Act 1995. In practice

517 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 1.7.

518 UK, Home Office and National Appropriate Adult Network [2011] Guide For Appropriate Adults (February 2011), available at:
www.gov.uk/government/uploads/system/uploads/attachment_data/file/117682/appropriate-adults-guide.pdf and UK Home Office (2003)

Guidance for Appropriate Adults (16 April 2003), available at: www.gov.uk/government/publications/quidance-for-appropriate-adults.

519 UK, HM Government (2014) Police and Criminal Evidence Act 1984(PACE) Code C Revised Code of Practice for the Detention, Treatment and
Questioning of Persons By Police Officers (2 June 2014), paragraph 3.15. See also UK, J Blackstock, E Cape, J Hodgson, A Ogorodova and T
Spronken (2014) Inside Police Custody: An Empirical Account of Suspects’ Rights in Four Jurisdictions (Intersentia, Cambridge, UK 2014), page

245,

520 UK, criminal practitioner in England.
521 UK, representative of the Police Scotland.

522 UK, representative of the Scottish Courts and Tribunals Service.
523 UK, representative of the Scottish Courts and Tribunals Service.
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this may be a relative or more usually a trained supporter from a support organisation such
as Victim Support Scotland.®?*

Northern Ireland: Where a suspect/detainee is a vulnerable adult, the custody officer must
ensure an appropriate adult is informed and ask the appropriate adult to attend the police
station.>?® Information on procedural rights must only be provided in the presence of an
appropriate adult where the suspect is a vulnerable adult.>%®

b)

England and Wales: See 5.4(a) above.

Scotland: At the police station an appropriate adults will represent persons with mental
disabilities. The purpose of appropriate adults is to facilitate the processes the police have
to carry out and support the suspect/accused person to understand and respond
accordingly. This applies to people who are mentally vulnerable under the Mental Health
(Care and Treatment) (Scotland) Act 2003. The appropriate adult would utilise their skills
and experience in dealing with such persons, in order to ensure an understanding of the
procedures adopted by the Police.5?’At court, this would be dealt with on a case by case
basis and the court will determine how proceedings are to be conducted.

Northern Ireland: See 5.4(a) above.

England and Wales: A juvenile (a person under the age of 18) will always have an
approriate adult with them when they are being detained at the police station and the
appropriate adult will be present when the juvenile is given information on procedural
rights. Appropriate adults look after the welfare of a child under 18, to ensure
communication is conducted properly, to facilitate communication with the police and to
ensure the detained person understands his or her rights.5?®

524 UK, representative of the Scottish Courts and Tribunals Service.

525 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.10, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

526 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.12, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

527 UK representative of the Police Scotland.

528 UK, Home Office and National Appropriate Adult Network [2011] Guide For Appropriate Adults (February 2011), available at:
www.gov.uk/government/uploads/system/uploads/attachment_data/file/117682/appropriate-adults-guide.pdf and UK Home Office (2003)

Guidance for Appropriate Adults (16 April 2003), available at: https://www.gov.uk/government/publications/quidance-for-appropriate-adults.
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Scotland: At the police station, where the suspect is a child then a responsible adult would
be required to be present when information on procedural rights is being given. The
responsible adult is generally the parent or guardian but he or she can be a social worker,
where the child has no parent or guardian or where the local authority has parental
rights.52° This would be dealt with on a case by case basis and the court will determine
how proceedings are to be conducted.

Northern Ireland: In the case of a juvenile (a child under the age of 18), paragraph 3.8
PACE Code C (Northern Ireland) applies. Where a suspect/detainee is a child under 18,
the custody officer must ensure an appropriate adult is informed and ask the appropriate
adult to attend the police station.>*° Information on procedural rights must only be provided
in the presence of an appropriate adult where the suspect is a child under 18.5%!

o letter of rights

England and Wales: There is an easy read version of the Notice of Rights and
Entitlements, which can be given to a suspect at his or her request or the request of the
appropriate adult.>®> The Notice of Rights and Entitlements, however, is not available in
Braille or other formats suitable for suspects with physical impairments or disabilities.
Scotland: There is only one version of the letter of rights. An appropriate adult would
assist a defendant with physical impairments or disabilities.

Northern Ireland: The Police Service of Northern Ireland provided one version of the
Notice of Entitlements and Rights. The Notice is not produced in alternative formats.

b)

England and Wales: There is an easy read version of the Notice of Rights and
Entitlements, which can be given to a suspect at his or her request or the request of the
appropriate adult..533

529 UK, representative of the Police Scotland.

530 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.10, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

531 UK, HM Government (2015) Department of Justice for Northern Ireland Police and Criminal Evidence (Northern Ireland) Order 1989 Code C,
Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers (1 June 2015), paragraph 3.12, available at:
http://www.dojni.gov.uk/index/publications/publication-categories/pubs-policing-community-safety/policing/16-06-pace-code-c-2015.pdf..

532 UK, Home Office (2012) Notice of Rights and Entitlements: Easy Read (26 March 2012), available at:
www.gov.uk/government/uploads/system/uploads/attachment data/file/321616/ERDraft3 07-01-14.pdf .

533 UK, Home Office (2012) Notice of Rights and Entitlements: Easy Read (26 March 2012), available at:
www.gov.uk/government/uploads/system/uploads/attachment data/file/321616/ERDraft3 07-01-14.pdf .
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Scotland: There is only one version of the letter of rights. An appropriate adult would
assist a defendant with physical impairments or disabilities.

Northern Ireland: The Notice of Rights and Entitlements is provided to vulnerable
suspects in the presence of an appropriate adult (see previous answers on vulnerable
suspects).

England and Wales: There is an easy read version of the Notice of Rights and
Entitlements, which can be given to a suspect at his or her request or the request of the
appropriate adult..>**

Scotland: The letter of rights would be given and read to a child in the presence of a
responsible adult who will be a parent, guardian or social worker (see 5.4(c) above).
Northern Ireland: The Notice of Rights and Entitlements will be given to a child or read to
a child in the presence of an appropriate adult.

e information
about the
accusation

England and Wales: Information about the charge/accusation is provided in the presence
of an appropriate adult (see previous answers on vulnerable suspects).

Scotland: See previous answers on vulnerable suspects. The information would be
provided in the presence of a responsible or appropriate adult. This would be dealt with on
a case by case basis and the court will determine how proceedings are to be conducted.
Northern Ireland: Information about the charge/accusation is provided in the presence of
an appropriate adult (see previous answers on vulnerable suspects).

b)

England and Wales: Information about the charge/accusation is provided in the presence
of an appropriate adult (see previous answers on vulnerable suspects)

Scotland: See previous answers on vulnerable suspects. The information would be
provided in the presence of a responsible or appropriate adult. This would be dealt with on
a case by case basis and the court will determine how proceedings are to be conducted.
Northern Ireland: Information about the charge/accusation is provided in the presence of
an appropriate adult (see previous answers on vulnerable suspects).

England and Wales: Information about the charge/accusation is provided in the presence
of an appropriate adult (see previous answers on vulnerable suspects)

Scotland: See previous answers on vulnerable suspects. The information would be
provided in the presence of a responsible or appropriate adult. This would be dealt with on
a case by case basis and the court will determine how proceedings are to be conducted.
Northern Ireland: Information about the charge/accusation is provided in the presence of
an appropriate adult (see previous answers on vulnerable suspects).

534 UK, Home Office (2012) Notice of Rights and Entitlements: Easy Read (26 March 2012), available at:
www.gov.uk/government/uploads/system/uploads/attachment data/file/321616/ERDraft3 07-01-14.pdf .
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access to
case
materials

a)

England and Wales: Information about the charge/accusation is provided in the presence
of an appropriate adult (see previous answers on vulnerable suspects)

Scotland: See previous answers on vulnerable suspects. The information would be
provided in the presence of a responsible or appropriate adult. This would be dealt with on
a case by case basis and the court will determine how proceedings are to be conducted.
Northern Ireland: Information about the charge/accusation is provided in the presence of
an appropriate adult (see previous answers on vulnerable suspects).

b)

England and Wales: Information about the charge/accusation is provided in the presence
of an appropriate adult (see previous answers on vulnerable suspects).

Scotland: See previous answers on vulnerable suspects. The information would be
provided in the presence of a responsible or appropriate adult. This would be dealt with on
a case by case basis and the court will determine how proceedings are to be conducted.
Northern Ireland: Information about the charge/accusation is provided in the presence of
an appropriate adult (see previous answers on vulnerable suspects).

England and Wales: Information about the charge/accusation is provided in the presence
of an appropriate adult (see previous answers on vulnerable suspects).

Scotland: See previous answers on vulnerable suspects. The information would be
provided in the presence of a responsible or appropriate adult. This would be dealt with on
a case by case basis and the court will determine how proceedings are to be conducted.
Northern Ireland: Information about the charge/accusation is provided in the presence of
an appropriate adult (see previous answers on vulnerable suspects).
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