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Part I: National standards

1. Cells

a) Cell space: What is the national standard for cell space available to detainees
in m2? Are the calculation requirements spelled out by the CJEU in its Dorobantu
ruling® observed?

Remand and post-trial detention:

Spanish law does not contain any provision on available cell space and the size of prison
cells, but only provides that the cells are for single occupancy and must have enough
space to make them habitable.? Standard cell space available to prisoners is about 10
m2 although it is not under written regulation.?3

Police custody:

Instruction 12 of the Secretariat of State for Security on the Protocol concerning the
Custody of Detainees stipulates that the general occupancy criterion will be one detainee
per cell, regardless of the maximum capacity of each cell; when the number of detainees
is greater than the number of cells, the occupation should be adjusted to the capacity
established for each cell.For this distribution, the circumstances of the detainees will be
taken into account. These circumstances could be the need of solitary confinement; the
need to separate a detainee from others due to dangerousness; the reason for the
arrest; detainees belonging to the State Security Forces and Bodies, to the Armed Forces
and to the General Secretariat of Penitentiary Institutions; diseases (especially
infectious-contagious); mental disorders; sex and age; pregnancy; and other causes
that may arise. If all cells available for detainees were occupied, the cell intended for
minors may be used for full age immates, with prior authorization from the person in
charge of the custody area. If facilities were fully occupied, acccording to the above
mentioned rules, and the admission of more detainees was necessary, the person in
charge of custody will communicate it through the established channel in order to initiate
the procedures for the immates’ transfer to other dependencies of the same State
Security Body. If this is not possible, the collaboration of another Police Body will be
requested and; if necessary, the collaboration of General Secretariat of Penitentiary
Institutions shoud be requested as well.*

'For the CEU’s calculation requirements please see: CJEU, C-128/18, Dorobantu[GC], Judgment of 15 October
2019, oper. part.

2 Spain, Head of State (Jefatura del Estado)(1979). Art. 19 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at:
https://www.boe.es/buscar/act.php?id=BOE-A-1979-23708. Spain, Ministry of Justice and Interior (Ministerio
de Justicia e Interior) (1996) Royal Decree 190/1996, of 9 February, approving Prison Rules (Real Decreto
190/1996, de 9 de febrero, por el que se aprueba el Reglamento General Penitenciario) Press release, 15
February 1996, available at: https://boe.es/buscar/act.php?id=BOE-A-1996-3307

3 Daunis Rodriguez, Alberto. “Prison occupation. Hypothesis about the decline in prison population in Spain”
(Ocupacion carcelaria. Hipotesis acerca del descenso de la poblacidn penitenciaria en Espafia).Revista de Estudios
Penales y Criminoldgicos, Universidad de Santiago de Compostela Vol. 36, page Available at:
http://www.usc.es/revistas/index.php/epc/article/view/3359

4 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 2 of Instruction 12,
of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion
de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de
Seguridad), available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf



http://curia.europa.eu/juris/document/document.jsf?text=&docid=219163&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1789130
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
http://www.usc.es/revistas/index.php/epc/article/view/3359
http://www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion_12_2015.pdf

b) Cell equipment, furniture and facilities: Are there any national standards for
cell equipment (heating, ventilation, cooling, etc.), furniture (bed, mattress,
shelf, wardrobe, seating, table, etc.) and/or facilities (lighting, incl. windows,
washbasin, toilet, shower etc.), including any measurements? If so, what do
they require?

Remand and post-trial detention:

The rules are very general. Terms as window, mattress, table and seats do not appear
specifically. Article 19.2 of the General Penitentiary Law> and Article 14.1 of the Prison
Rules® provide that cells must offer the necessary hygienic conditions and be equipped
with toilet facilities. Space, natural ventilation, water, lighting and heating must be
adjusted to climatic conditions of the town. ‘Toilet facilities’ is a general term, so the
sanitary appliances/fittings that cells may have are not detailed. Article 14.2 of the
Prison Rules states that prisoners will have the necessary bedding and furniture where
they can store their belongings.”

Most cells have windows, even though some of them do not. Isolation cells do not have
windows.8

With regard to furniture, Instruction 3/2018 of the General Secretary of Penitentiary
Institutions provides that closed regime and solitary confinement cells will have a toilet,
a bed without a headboard, and no additional furniture such as tables, chairs or shelves.?

Police custody:

According to Instruction 12/2015 on the Protocol concerning the Custody of Detainees
by the State Security Forces, the custodial officers must ensure that the ventilation and
air conditioning systems work correctly and that they fit the weather conditions,
notifying the technical services in the event of a breakdown.?

Spain, Prison Supervision Court Order, Puerto de Santa Maria, 20 Apryl 2017. An inmate
complains about a lack of heating: Judge orders to adopt the necessary measures for
heating installation.

c) Video-surveillance of cells: Are there any national standards for video-
surveillance of cells? If so, what do they require?

5 Spain, Head of State (Jefatura del Estado)(1979) Art.19.2 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at: www.boe.es/buscar/act.php?id=BOE-A-
1979-237087

6 Spain, Ministry of Justice and Interior (ministerio de Justicia e Interior), (1996). Art. 14.1 of Royal Decree
190/1996 of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero por el que se aprueba
el Reglamento  General Penitenciario) Press Release, 15 february 1996, available at:
www.boe.es/buscar/act.php?id=BOE-A-1996-3307

7 Spain, Ministry of Justice and Interior (ministerio de Justicia e Interior), (1996) Art. 14.2 of Royal Decree
190/1996 of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero por el que se aprueba
el Reglamento  General Penitenciario) Press Release, 15 february 1996, available at:
www.boe.es/buscar/act.php?id=BOE-A-1996-3307

8 Maria José Millares Lenza. Face-to-face meeting on 19 May 2021.Lawyer. Specialist in Penitentiary Law. Madrid
Bar Association.

° Points 5.2 and 4 of Instruction 3/2018 of the General Secretary of Penitentiary Institutions on the Means of
Restraint and Protocol for the application of mechanical restraint for regimental reasons, available at:
www.acaip.es/images/docs/instruccion 3 2018 Medios coercitivos.pdf

10 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Ppint 2.d) of Instruction 12,
of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion
de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de
Seguridad), available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf



http://www.boe.es/buscar/act.php?id=BOE-A-1979-237087
http://www.boe.es/buscar/act.php?id=BOE-A-1979-237087
http://www.boe.es/buscar/act.php?id=BOE-A-1996-3307
http://www.boe.es/buscar/act.php?id=BOE-A-1996-3307
http://www.acaip.es/images/docs/instruccion_3_2018_Medios_coercitivos.pdf
http://www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion_12_2015.pdf

Remand and post trial detention:

With regard to video-surveillance of cells, there is no specific regulation. However,
Instruction 3/2018 stipulates for the closed and isolation regimes that “as of the receipt
of this instruction”, Directors will give the precise instructions to assure that the video
system works correctly and allows to obtain the appropriate recordings. As soon as
possible, these recordings will be viewed and subject to analysis by the Management,
for the appropriate purposes. As long as the system allows it, recordings will be kept for
a minimum period of 3 months for inspection and control by the corresponding
authorities. It also sets out that these centres will be endowed with a video-surveillance
camera that allows visual control of the inmate from the security booth, as well as from
the control tower or control centre, if this is possible.!!

[Please note: Under Spanish law, an instruction does not produce modifications of the
legal system, as it does not reach the character of a source of law, an instruction is just
a directive that higher authorities impose on their subordinates.?]

Beyond the aforementioned instruction, there are no substantive rules on video-
surveillance, the legislation just sets out that, when public administrations collect
personal data for the exercise of their competences, consent of the people involved is
not necessary.!3 This law was repealed by a new one concerning the protection of natural
persons in relation to the processing of personal data by competent authorities for
purposes of the execution of criminal sanctions. This new law stipulates in its Fourth
Transitory Provision that treatments subject to Directive (EU) 2016/680, of 27 April
2016, will continue to be governed by Organic Law 15/1999, as long as the rule that
implements the provisions of the aforementioned directive into Spanish law does not
come into force.'* On 25 February 2021, the Court of Justice of the European Union
(CIEU) ruled against Spain due to the lack of transposition of Directive (EU) 2016/680.1°

Police custody:

Instruction 12/2015 on the Protocol concerning the Custody of Detainees by the State
Security Forces states that detention centres will have video and recording surveillance
systems, aimed to ensure the physical integrity and security of both, the immates and
the officers in the custody of prisoners. The recording must be permanently active,
regardless of whether or not the agents in charge of custody must maintain permanent
control of the cells through video surveillance. The video surveillance systems in no case
may allow the visualization of toilet areas, in order to preserve the privacy of the
detainees. Upon entering the cells, detainees will be informed in writing of the existence

11 point 6, para.6 and 7 of Instruction 3/2018 of the General Secretary of Penitentiary Institutions on the Means
of Restraint and Protocol for the application of mechanical restraint for regimental reasons, available at:
www.acaip.es/images/docs/instruccion 3 2018 Medios coercitivos.pdf

12 Constitutional Court’s Ruling (Sentencia del Tribunal Constitucional) n® 26/1986, 19 february, available at:
http://hj.tribunalconstitucional.es/en/Resolucion/Show/589

13 Spain, Head of State (Jefatura del Estado) (1999) Art. 6.2 of Organic Law on the Protection of Personal Data
File 15/1999, of December 13, (Ley Organica de Proteccion de Datos de Caracter Personal) Press release, 14
December 1999, available at: www.boe.es/buscar/act.php?id=BOE-A-1999-23750
4 Spain, Head of State (Jefatura del Estado) (2018) Fourth Transitory Provision of Organic Law on Protection of
Personal Data and guarantee of digital rights3/2018, of December 5, (Ley Organica de Proteccion de Datos
Personales y Garantia de los Derechos Digitales) Press release, 6 December 2018, available at:
www.boe.es/buscar/doc.php?id=BOE-A-2018-16673

15 Court of Justice of the European Union Press Statement of 25 february 2021, available at:
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-02/cp210022es.pdf



https://www.acaip.es/images/docs/instruccion_3_2018_Medios_coercitivos.pdf
http://hj.tribunalconstitucional.es/en/Resolucion/Show/589
http://www.boe.es/buscar/act.php?id=BOE-A-1999-23750
http://www.boe.es/buscar/doc.php?id=BOE-A-2018-16673
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-02/cp210022es.pdf

of video surveillance and recording cameras by which they will be constantly
monitored. 6

d) Hygienic conditions in cells: Are there any national standards with regard to
cleaning and/or cleanliness of cells? If so, what do they require?

Remand and post-trial detention:

The General Penitentiary Law provides that for hygiene reasons, careful personal
hygiene will be required. To this end, the prison administration will provide the inmates
with the necessary daily cleaning services and items free of charge.!” All inmates are
obliged to comply with the hygiene and sanitary measures, ensuring that facilities are
always clean. They are obliged to maintain the good order, cleanliness and hygiene in
the establishments.!8

Royal Decree 190/1996 approving Prison Rules includes a special provision for prisoners
in Special Departments of the Closed Regime that specifies that the Board of Directors
will elaborate the norms of the internal regime on laundry services, hairdressing,

showers and the cleaning of cells and common dependencies.!®

Police custody:

Instruction 12/2015 provides that the Head of the Custody Service will ensure that the
facilities are in an adequate state of conservation and cleanliness for use. For this end,
the Head of the Custody Service must check the facilities in the shift changes, and when
necessary, and must report incidents. S/He must also supervise the disinfection of the
custody area.?®

Instruction 12/2015 also stipulates that, when detainees stay overnight in cells, they
must have a flame-retardant blanket and a clean mattress in suitable conditions for use.
The blankets must be removed for cleaning after use, so that the detainee enjoys clean
and not previously used blankets.?!

National standards include no provisons on the change of clothes, sheets, towels or
mattresses, neither for remand nor for post-trial detention.

6 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 2.f) and e) of Annex
Instruction 12, of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security
Forces (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las
Fuerzas de Seguridad), available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2015.pdf

17 Spain, Head of State (Jefatura del Estado) (1979), Art. 19.3 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087

18 Spain, Ministry of Justice and Interior (ministerio de Justicia e Interior), (1996) Art. 78 of Royal Decree
190/1996 of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero por el que se aprueba
el Reglamento  General Penitenciario) Press Release, 15 february 1996, available at:
www.boe.es/buscar/act.php?id=BOE-A-1996-3307

19 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art.93 ( 1.53) of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

20 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Points 2.g) and 5.d) of
Annex of Instruction 12, of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State
Security Forces (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos
por las Fuerzas de Seguridad), available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2015.pdf

21 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 4 j) of Instruction 12,
of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion
de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de
Seguridad), available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf
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e) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

There are no differences between the various detention regimes’ standards except for
those indicated under sections 1.a.) - 1.d.).

f) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 1. a) — e), including their respective
legal basis.

Remand and post-trial detention:

Royal Decree 190/1996 approving the Prison Rules foresees a written or verbal
complaint before the centre for any kind of violation related to the standards addressed
under sections 1.a) - 1.d). This complaint shall be presented before the director of the
centre without time limit. It coud be freely upheld or dismissed by this authority.??
Inmates may also file a direct complaint before the Prison Supervision Court.?3

If the complaint before the Centre is denied, the decision can be appealed in written
form before the Prison Supervision Court within two months from the dismissal of the
complaint. This appeal can be upheld or dissmised by the judge. It can be filed for any
kind of infraction related to standards addressed under sections 1.a) - 1.d).2* This Court
is part of the criminal jurisdiction and is competent to enforce criminal judgments,
resolve appeals, safeguard the rights of inmates and correct abuses and deviations that
may occur with regard to penitentiary rules.?®

If the aforementioned remedy is denied, Criminal Procedure Law provides a written
appeal before the Provincial Court within the next five days from the dismissal of the
remedy.?® It is necessary to be represented by a lawyer. Provincial Courts are part of
the criminal jurisdiction. This appeal can be upheld or dissmised. It can be filed for any
kind of infraction related to the standards addressed under sections 1.a) — 1.d).

In case of rejection of the appeal by the Provincial Court and in the event that a
constitutional right has been violated, the law Organic Law on the Constitutional Court
allows a written appeal to the Constitutional Court within 30 days from the dismissal of
the previous remedy.- It is necessary to be represented by a lawyer.?”

22 Gpain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 54 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

23 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

24 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree 190/1996,
of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el
Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

25 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at: www.boe.es/buscar/act.php?id=BOE-A-
1979-237087

26 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

27 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709
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Police custody:

Article 17.4 of the Constitution and the Habeas Corpus law provide 28for a procedure for
immediate delivery of the detainee at the disposal of the Judge in order to hear the
allegations of the affected person, and decide whether or not the detention is lawful.??

g) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations regarding
these aspects (please provide the exact quotation in both, the national as well as
in English language). These reports can be found on the webpage of the National
Preventive Mechanism. For ease of reference, a list of links can be found via the
OPCAT Database.

Recomendacion no formal del Mecanismo Nacional dePrevencidon de la Tortura. Informe
Anual 2019:

“La videovigilancia es en la actualidad un elemento indispensable en la gestion de los
centros penitenciarios, que opera tanto en el plano de la seguridad y el orden de los
centros como en el de la prevencion de los malos tratos. La persona privada de libertad
sabe y asume que es vigilada por este medio y también es consciente de que en caso
de incidente se podra acudir a la videograbacion. Al tiempo, disponer de las grabaciones
de estos sistemas de videovigilancia, que es un elemento acreditativo de la actuacién
de los funcionarios, permitird una eficaz defensa del correcto hacer profesional de los
funcionarios, en el caso de que sean objeto de denuncias falsas. Su valor probatorio es
muy superior al factor indiciario y proximo a la prueba directa. El criterio del MNP es
que estos sistemas deben captar y grabar imagenes y sonido. Por ello, se han dirigido
a la SGIP varias Sugerencias para que el sonido también quede registrado”.3°

Non formal Recommendation of Spain’s National Preventive Mechanism against Torture.
Annual Report 2019:

“Video-surveillance is currently an indispensable element in management of prisons,
which operates both in terms of security and in preventing ill-treatment. A person
deprived of liberty knows and assumes that they are being monitored and is also aware
that, in the event of an incident, video recording could be used. At the same time, having
the recordings of these video surveillance systems, which is an accrediting element of
behaviour of officials, will allow an effective defense of the correct professional practice
in the event of false complaints. Its probative value is much higher than the indicative
factor and close to direct evidence. The NPM's criterion is that these systems must
capture and record images and sound. For this reason, several Suggestions have been
addressed to the SGIP (General Secretary of Penitentiary Institutions) so that the sound
is also recorded”.3!

Recomendacion formal del Mecanismo Nacional de Prevencién de la Tortura, Informe
Anual 2019.

28 Spain, Head of State (Jefatura del Estado) (1984). Organic Law 6/1984 of 14 May, on Habeas Corpus Procedure
(Ley Organica Reguladora del Procedimiento de Habeas Corpus). Press release, 26 May 1984, available at:
www.boe.es/buscar/act.php?id=BOE-A-1984-11620

2% Spain, Head of State (Jefatura del Estado) (1978) Art. 17 of Spanish Constitution (Constitucidén espafiola) Press
release, 29 December 1978, available at: www.boe.es/buscar/act.php?id=BOE-A-1978-31229

30 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual. 2019.P. 98. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

31 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 98. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019
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Regular por la Secretaria General de Instituciones Penitenciarias mediante nueva
Instruccién los sistemas de videovigilancia en los centros penitenciarios, en la que se
incluya entre otras cuestiones, el tiempo y los supuestos en los que las imagenes
captadas han de ser conservadas, auditorias internas en cuanto a la efectividad,
pertinencia y proporcionalidad de las camaras, asi como la grabacién de sonido en los
lugares que se considere necesario.3?

Formal Recommendation of the National Mechanism for the Prevention of Torture,
Annual Report 2019:

The General Secretary of Penitentiary Institutions must regulate through a new
Instruction the video-surveillance systems, which include, among other issues, the time
and the cases in which the images captured must be kept, internal audits regarding the
effectiveness, relevance and proportionality of the cameras, as well as sound recording
in the places deemed necessary.33

2. Sanitary conditions

a) What is the national standard with regard to access to toilets? Are these located
in cells? If not, do detainees have access to these facilities without undue delay,
even during the night? Do these facilities have to offer privacy to detainees who
use them and, if so, in how far?

Remand and post-trial detention:

Spanish rules provide for the location of toilets inside cells.3* Privacy is not entirely
guaranteed, if toilets are only separated by a curtain.®

At the time of admission, each prisoner will receive the items and products necessary
for their personal hygiene (see section 2c). Standards of cleanliness and hygiene
established by the management centre will be observed.36

Royal Decree 190/1996 approving the Prison Rules includes a special provision for
prisoners in Special Departments of the Closed Regime that specifies that the Board of
Directors will elaborate the norms of the internal regime on laundry services,
hairdressing, showers and the cleaning of cells and common dependencies.3”

32 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual. 2019. P. 100. Available at:

www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

33 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 100. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

34 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 14.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

35 Lorena Nieto Serrano. Face-to-face meeting on 29 April 2021. Lawyer. Specialist in Penitentiary and Criminal
Law. Madrid Bar Association

36 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2017). Annex of Instruction 13, 4 of October 2007, on hygienic lots and disease prevention sets products
distributed to inmates monthly (Instruccion de la Secretaria General de InstitucionesPenitenciarias sobre lotes
higiénicos y de prevencion de enfermedades), available at
www.derechopenitenciario.com/comun/fichero.asp?id=1411

37 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 93 (1.5°) of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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Police custody:

Instruction 12 of Secretariat of State of Security stipulates that custody staff will ensure
that detainees have access to basic hygiene products (toilet paper, soap, towel, etc.).
Access to toilets will be provided when detainees so need. For this, depending on the
infrastructure and resources of the centre, each unit must determine conditions for the
custody of detainees so access to toilets will be granted under security conditions.38

However, in practice, access to showers is generally granted on a daily basis. Privacy is
not entirely guaranteed, if showers are only separated by a curtain.

Royal Decree 190/1996 approving Prison Rules includes a special provision for prisoners
in Special Departments of the Closed Regime that specifies that the Board of Directors
will elaborate the norms of the internal regime on showers.3°

Instruction 17 of the General Secretary of Penitentiary Institutions stipulates that, when
not available in the cell itself, the shower services will operate daily during the recess
time, extending the established time for ten extra minutes in these cases. After sports
activities, the use of showers will be facilitated without prejudice to the above.*°

Police custody:

Instruction 12/2015 of the Secretary of State of Security does not contain any mention
to shower facilities.*!

See Part II: National jurisprudence: Spain, Prison Supervision Court Order,
Zaragoza, 13 July 2018. Complaint about the lack of intimacy in the shower. Judge
dismisses the complaint.

b) What are the national standards with regard to cleaning and cleanliness of
sanitary facilities?

Remand and post-trial detention:

General Penitentiary Law sets out that the General Secretary of Penitentiary Institutions
will provide inmates with items of personal hygiene free of charge.*? Prison Rules provide
that standards of cleanliness and hygiene established by the management of the centre

38 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 4. k) of Annex of
Instruction 12, of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security
Forces (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las
Fuerzas de Seguridad), available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2015.pdf

39 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 93 (1.5°) of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

40 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2011), Point 2.1. f) of Instruction 17, on Intervention Protocol and Rules in Closed Regime (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre Protocolo de Intervenciéon y Normas en Régimen
Cerrado) available at: http://www.acaip.info/info/circulares/instruccion 17 2011.pdf

41 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf

42 Spain, Head of State (Jefatura del Estado) (1979), Art. 19.3 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087
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must be observed and that, at the time of admission, each inmate will receive the items
and products necessary for their personal hygiene.*3

General Penitentiary Instruction n© 13 stipulates the monthly distribution of a hygienic
and disease prevention products set to inmates. Hygiene kit for men (monthly): 6 toilet
paper rolls, 1 toothpaste (50 gr.), 3 razors (double blade), 1 plastic cutlery, 4 condoms
(2 extra strong and 2 normal), 2 lubricating gel (water soluble), 1 bottle of bleach (1
liter), 1 gel (1 liter) and 1 shaving cream. Hygiene kit for women (monthly): 6 rolls
toilet paper, 1 toothpaste (50 gr.), 1 plastic cutlery, 2 condoms (normal), 2 lubricating
gel (water soluble), 1 bottle of bleach (liter), 1 gel (1 liter), 20 normal sanitary towels
and 20 double absorption sanitary towels.*

Royal Decree 190/1996 approving Prison Rules includes a special provision for prisoners
in Special Departments of the Closed Regime that specifies that the Board of Directors
will elaborate the norms of the internal regime on the cleaning of cells and common
dependencies.*>

Police custody:

Secretary of State of Security Instruction 12/2015 does not contain any mention to
cleaning or cleanliness of sanitary facilities.

c) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

There are no differences between the various detention regimes’ standards except for
the ones presented in sections 2.a.) - d.).

In practice, access to basic hygiene products (toilet paper, soap, towel, etc.) at detention
centres is not respected in many occasions, this fact is expressed by detainees and
confirmed by the conditions under which they appear before the judge, because of their
deficient appearance and their smell.4®

d) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 2. a) — d), including their respective
legal basis.

Remand and post-trial detention: Royal Decree 190/1996 approving Prison Rules
provides a written or verbal complaint before the centre for any kind of infringement
related to standards addressed under 2.a)-c). The complaint must be filled before the

43 Spain, Ministry of Justice and Interior (ministerio de Justicia e Interior), (1996) Art. 221 and 222 of Royal
Decree 190/1996 of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero por el que se
aprueba el Reglamento General Penitenciario) Press Release, 15 february 1996, available at:
www.boe.es/buscar/act.php?id=BOE-A-1996-3307

44 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2017), Annex of Instruction 13, 4 of October 2017, on hygienic lots and disease prevention sets products
distributed to inmates monthly (Instruccion de la Secretaria General de InstitucionesPenitenciarias sobre lotes
higiénicos y de prevencion de enfermedades), available at
www.derechopenitenciario.com/comun/fichero.asp?id=1411

45 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 93 (1.5°) of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

46 Lorena Nieto Serrano. Face-to-face meeting on 29 April 2021. Lawyer. Specialist in Penitentiary and Criminal
Law. Madrid Bar Association.
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Director of the Centre without time limi and coud be freely upheld or dismissed by this
authority. 47 Inmates may also file directly a complaint before Prison Supervision Court.8

If the complaint before the Centre is dismissed, a written appeal is provided before
Prison Supervision Court within two months of the refusal. This appeal could be for any
kind of infringement related to standards addressed under 2.a)-c) and can be upheld or
rejected. 4° Penitentiary law stipulates that this Prison Supervision Court is part of
criminal jurisdiction and is competent to enforce criminal judgments, resolve appeals,
safeguard the rights of inmates and correct abuses and deviations that may occur with
regard to penitentiary rules.>°

If this remedy is dismisssed, Criminal Procedure Law provides a written appeal before
the Provincial Court within the next five days from the dismissal of the remedy. °! It is
necessary to be represented by a lawyer. Provincial Courts are part of criminal
jurisdiction. This appeal can be upheld or dissmised. It can be filed for any kind of
infraction related to standards addressed under 2.a)-c).

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity to a written appeal to the
Constitutional Court within 30 days from the dismissal of the previous remedy. It is
necessary to be represented by a lawyer.>?

Police custody: Article 17.4 of the Constitution and the Habeas Corpus law>3 provide
for a procedure for immediate delivery of the detainee at the disposal of the Judge in
order to hear the allegations of the affected person, and decide whether or not the
detention is lawful.>*

e) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for
this period, please provide links to the most recent one and the relevant CPT
reports from the reference period) and whether there are any recommendations
regarding these aspects (please provide the exact quotation in both, the
national as well as in English language). These reports can be found on the

47 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

48 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

4% Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree 190/1996,
of 9 February, approving Prison Rules

(Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el Reglamento Penitenciario) Press release, 15
February 1996, available at: https://boe.es/buscar/act.php?id=BOE-A-1996-3307

50 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at: www.boe.es/buscar/act.php?id=BOE-A-
1979-237087

51 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

52 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

53 Spain, Head of State (Jefatura del Estado) (1984). Organic Law 6/1984 of 14 May, on Habeas Corpus Procedure
(Ley Orgénica Reguladora del Procedimiento de Habeas Corpus). Press release, 26 May 1984, available at:
www.boe.es/buscar/act.php?id=BOE-A-1984-11620

54 Spain, Head of State (Jefatura del Estado) (1978) Art. 17 of Spanish Constitution (Constitucién espafiola) Press
release, 29 December 1978, available at: www.boe.es/buscar/act.php?id=BOE-A-1978-31229

12


https://boe.es/buscar/act.php?id=BOE-A-1996-3307
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
http://www.boe.es/buscar/act.php?id=BOE-A-1979-237087
http://www.boe.es/buscar/act.php?id=BOE-A-1979-237087
https://www.boe.es/buscar/act.php?id=BOE-A-1882-6036
https://www.boe.es/buscar/act.php?id=BOE-A-1882-6036
https://www.boe.es/buscar/act.php?id=BOE-A-1979-23709
http://www.boe.es/buscar/act.php?id=BOE-A-1984-11620

webpage of the National Preventive Mechanism. For ease of reference, a list of
links can be found via the OPCAT Database.

Recomendacion no formal del Mecanismo Nacional de Prevencion de la Tortura. Informe
Anual 2019:

Respecto al acceso de los detenidos a los aseos en cualquier momento, no siempre se
garantiza en un periodo de tiempo razonable7, ya que, cuando hay una persona
detenida, cualquier medida que implique un contacto directo con ella ha de verse
supeditada a la presencia en el puesto de personal suficiente. Eso conlleva, de manera
habitual, la necesidad de requerir la presencia en las instalaciones de alguna de las
patrullas de servicio. Asi ocurridé en la visita efectuada al Puesto de la Guardia Civil de
San Sebastian de la Gomera (Santa Cruz de Tenerife). Sobre este asunto, ya se realizd
en su momento una Recomendacién a la Direcciéon General de la Guardia Civil (Visita
61/2017), que fue rechazada, argumentando que no se disponia de personal suficiente
para poder llevarla a la practica. No obstante, esta cuestion continla sin resolverse de
manera adecuada, especialmente en aquellos puestos en que no es posible la apertura
de puertas y facilitar el acceso a los bafos mediante un sistema de control remoto.>>

Non-formal recommendation of the National Mechanism for the Prevention of Torture,
annual report 2019:

Regarding the access of detainees to toilets at any time it is not always guaranteed in a
reasonable period of time, since when a person is detained, any measure that implies
contact directly with the detainee must be subject to the presence of personnel and it is
subject to staff availability. This usually entails the need to require the presence at the
facilities of one of the service patrols. This was the case during the visit made to the
Civil Guard Post at San Sebastian de la Gomera (Santa Cruz de Tenerife). On this matter,
a Recommendation to the General Directorate of the Civil Guard (Visit 61/2017) was
already made at the time, which was rejected, arguing that there was not enough staff
available. This issue remains unsolved in an adequate manner, especially in those
positions where it is not possible to open doors and facilitate access to toilets by means
of a remote control system.>®

3. Time out of cell

a) What is the national standard set for time per day/week spent by detainees outside
of their cells:
a. Outdoors (within the boundary of the prison)?
b. Indoors in the common area?

a. Outdoors

There are no common provisions for all prisoners, just the general assertion that time will
be distributed in such a way as to guarantee eight hours a day for rest at night, and time
for the prisoners’ spiritual and physical needs, rehabilitation treatment sessions, work and
cultural training activities.>”

55 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 48. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/
56 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 48. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

57 Spain, Head of State (Jefatura del Estado) (1979), Art. 25.2 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087
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Open regime: Rules provide that inmates may leave the facilities to work, be with their
family, and receive treatment which will facilitate their social integration. Minimum length
of stay in the centre is eight hours per day, except when the inmate voluntarily accepts
to be controlled outside by means of telematic devices. Article 87.2 of the Prison Rules
sets out that, as a general rule, inmates will enjoy weekend outings from 4 pm on Friday
until 8 am on Monday.>®

Semi-open regime: Rules only guarantee eight hours of night rest, with a minimum of
two hours to the inmates’ own affairs, and enough time to attend cultural and therapeutic
activities and maintain contact with the outside.>®

The average in-cell time in the semi-open regime turns out to be about 14 hours/day:
prisoners leave their cells at 7.30 or 8 a.m., have leisure time in the courtyard or do other
activities, have lunch, return to their cells for about two hours, get out again, they have
dinner around 7.30 p.m. and, then, return to their cell until the next morning. Therefore,
the time spent in the cells is around 14 hours/day.®°

Closed regime: This regime includes two different models:

1.- Closed centres regime (for those convicts who show a manifest maladjustment to the
common regimes): Rules stipulate that inmates will enjoy a minimum of four hours a day
of leisure time in the courtyard. This humber of hours can be extended by up to three
additional hours for scheduled activities.®!

2.- Special departments: Rules provide that inmates will enjoy a minimum of three hours
a day going out to the courtyard. This number of hours can be extended by up to three
additional hours for scheduled activities.®?

Rules set out that in case of an isolation sanction, inmates only enjoy two hours a day of
solitary walk.%3

Police custody:

Time out of cells is not regulated/foreseen for detainees in police custody under Spanish
law.

b. Indoors in the common area

58 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 86.1 and 4 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:

5 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 77 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

80 Lorena Nieto Serrano. Face-to-face meeting on 29 April 2021. Lawyer. Specialist in Penitentiary and Criminal
Law. Madrid Bar Association.

61 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 94.1° of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

62 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 93.1.12 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

63 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 254 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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Time outside cells inside prisons is regulated according to the different detention regimes
(open, semi-open, closed). Average time out of cell in semi-open regime turns to be about
seven hours a day in the prison yard. The closed regime, although there are some
differences depending on people and prisons, is based on the isolation and control of the
prisoner.

Police custody:

Time out of cells is not regulated/foreseen for detainees in police custody under Spanish
law.

b) Do sports or other recreational and/or educational facilities have to be available to
detainees? If so, what types?

Article 24 of the General Penitentiary Law sets out that educational, sociocultural and
sports training activities are determined by the Board of Directors, based on individualised
programmes prepared by the treatment boards.%*

On 21 January 2021, the General Secretary of Penitentiary Institutions issued a written
comunication in relation to Covid 19. It is foreseen to restrict the number of entry of
personnel of collaborating entities/NGOs for the realization of cultural activities, sports,
occupational and specific training programs. Likewise, the entrance of the monitors of the
workshops was restricted.®>

c) Is there a national standard for time spent in cells? If so, what does it require?

Remand and post-trial detention:

Royal Decree 190/1996 approving Prison Rules contains only the general assertion that
time will be distributed in such a way as to guarantee eight hours a day for rest at night ,
and time for remand and post-trial detainees’ spiritual and physical needs, rehabilitation
treatment sessions, work and cultural training activities. ¢

d) Are there any national standards with regard to activities and/or programmes that
should be available to detainees when they are outside their cells? If so, what do
they require?

Remand and post-trial detention:

Royal Decree 190/1996 approving Prison Rules sets out that educational, sociocultural
and sports training activities are determined by the Board of Directors, based on
individualised programmes prepared by the Treatment Boards®” and provides
exceptionally programmeddepartures, designated to inmates classified in open or semi-
open regimes who offer guarantees of making correct use of them, provided that they

64 Spain, Head of State (Jefatura del Estado) (1979), Art. 24 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at: www.boe.es/buscar/act.php?id=BOE-A-
1979-237087

65 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Institutiones Penitenciarias (2021)
Page3 of Oficio, 12 January 2021, available at: https://derechopenitenciario.com/wp-
content/uploads/2021/01/Medidas-Recordatorias-Covid.pdf

66 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 77 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

87 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 118.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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have served a quarter of the sentence and do not observe any misconduct. In most cases,
activities take place within the prison premises. It is provided that upon entering the
establishment, inmates who have not completed the compulsory basic education will take
an exam, so that their level of instruction can be stabilised; this exam will also help to
determine the cycle of compulsory education, in which they must be included.®8

See Part II: National jurisprudence: Spain, Prison Supervision Court Order 183/2020
of 4 March 2020. Complaint about the denial of an exit permit for not having done a course
that is not available. Judge upheld the complaint.

e) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if applicable
in your jurisdiction: open, semi-open, closed etc.).

There are no differences between the different detention regimes’ standards except for
the ones presented in sections 3.a.) - d.).

f) Please indicate any remedies available to detainees in case of a breach or violation
of the standards addressed under 3. a) — e), including their respective legal basis.

Regarding to remand and post-trial detention: Royal Decree 190/1996 approving
Prison Rules provides a written or verbal complaint before the centre for any kind of
infringement related to standards addressed under 3 a)-d). The complaint must be filled
before the Director of the Centre without time limit and coud be freely upheld or dismissed
by this authority.®® Inmates may also file a complaint directly before Prison Supervision
Court.”®

If the complaint before the centre is dismissed, a written appeal is provided before Prison
Supervision Court within two months of the refusal. This appeal could be for any kind of
infringement related to standards addressed under 3.a)-d) and can be upheld or
rejected.’! Penitentiary law stipulates that this Prison Supervision Court is part of criminal
jurisdiction, so it is competent to enforce criminal judgments, resolve appeals, safeguard
the rights of inmates and correct abuses and deviations that may occur with regard to
penitentiary rules.”?

If this remedy is dismisssed, Criminal Procedure Law provides a written appeal before the
Provincial Court within the next five days from the dismissal of the remedy 73 It is

68 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 122.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

6% Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

70 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

71 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree 190/1996,
of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el
Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

72 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at: www.boe.es/buscar/act.php?id=BOE-A-
1979-237087

73 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036
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necessary to be represented by a lawyer. Provincial Courts are part of criminal jurisdiction.
This appeal can be upheld or dissmised. The appeal can be filed for any kind of infraction
related to standards addressed under 3.a)-d)”4

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity to file a written appeal to
the Constitutional Court within 30 days of the rejection- It is necessary to formalize this
appeal through a lawyer.”>

g) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations regarding
these aspects (please provide the exact quotation in both, the national as well as
in English language). These reports can be found on the webpage of the National
Preventive Mechanism. For ease of reference, a list of links can be found via the
OPCAT Database.

Recomendacién no formal del Mecanismo Nacional de Prevencién de la Tortura, informe
Annual 2019:

La normativa de la seccion abierta establece la obligatoriedad de la salida diaria a las 6.30
horas y la llegada a las 20.30 horas o0 22.00 horas. Desde el punto de vista de la salud, y
en especial ante la posibilidad de padecer enfermedades crdénicas, embarazos u otras
situaciones de especial demanda nutritiva, este régimen de 16 horas en la calle, que
comienza sin un adecuado aporte alimentario, podria conllevar riesgos importantes.
Igualmente, se comprueba que en algunos casos el horario no se ajusta a las necesidades
del trabajo encontrado. Por ejemplo, en el ambito de la hosteleria, donde se exige un
compromiso de horario que a veces sobrepasa la hora de regreso a la seccion abierta, lo
que impide acceder a este tipo de puestos de trabajo, que es uno de los pocos a los que
se puede acceder sin formacion especial. Asimismo, la obligacion de estar fuera durante
14 o 16 horas sin recursos econdmicos obliga a la persona privada de libertad a tener un
comportamiento erratico-indigente cercano al vagabundeo.”®

Non-formal recommendation of the National Mechanism for the Prevention of Torture.
Annual Report 2019:

The regulations of the open regime establish the obligation of daily departure at 6.30 am
and arrival at 8.30 pm or 10.00 pm. From a health point of view, and especially because
of persons suffering from chronic diseases, pregnancies or other situations of special
nutritional demand, this 16-hour regimen on the street, which begins without an adequate
food intake, could entail significant risks. Likewise, it is found that in some cases the
schedule does not adjust to the needs of the job found. For example, in the field of hotel
and catering sector, where a time commitment is required that sometimes exceeds the
time of return to prison, which prevents access to this type of job, one of the few that can
be accessed without special training. Likewise, the obligation to be out for 14 or 16 hours
without financial resources obliges the person deprived of liberty to have erratic-indigent
behaviour close to vagrancy.”’

74 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree 190/1996,
of 9 February, approving Prison Rules ((Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el
Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

75> Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

76 Mecanismo Nacional de Prevenciéon de la Tortura. Informe Anual 2019. P. 190. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

77 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 190. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019
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4. Solitary confinement

a) What are the national standards regarding solitary confinement?

Remand and post-trial detention:

Regarding this issue, there are no differences between these two regimes.

Article 252 of the Prision Rules sets out that solitary confinement can be ordered as a
displinary measure in case of commission of serious or very serious misconduct, such
as for example threats, assaults, disobedience, insults and disrespect to officials,
drunkenness and illegal gambling.”®

Spanish General Penitentiary Law sets out that solitary confinement will not be
enforceable until it is approved by the supervisory judge when lasting more than two
weeks.”?

The fulfillment of isolation sanctions in a cell lasting more than 42 days is considered
degrading,®meaning that the detainee (remand and post-trial detainee) cannot be in
isolation for more than 42 days consecutively.

The judgment of the Constitutional Court 2/1987 recalls that the General Penitentiary
Law in its article 42 establishes that a detainee cannot be in isolation for more than 42
consecutive days (steadily).

b) Are there any national standards with regard to checking and/or monitoring the
wellbeing of detainees in solitary confinement? If so, what do they require?

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.

Royal Decree 190/1996 approving Prison Rules sets out that isolation will be carried out
with a doctor’s supervision, monitoring the detainee (remand and post-trial detainee)
daily and informing the director about his/her physical and mental health and, when
appropriate, about the need to suspend or modify the sanction. In cases of illness,
isolation will be suspended until the detainee is discharged or the corresponding
collegiate body deems it appropriate.8!

See Part II: National jurisprudence: Spain, National High Court Order (Minor Central
Court), 4 May 2020. Isolated inmate appeals because of lack of medical attention. The

78 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 254.1 and 2 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

79 Spain, Head of State (Jefatura del Estado) (1979), Art. 42 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087

80 Constitutional Court Ruling 2/1987, of 21 January 1987, available at:
http://hj.tribunalconstitucional.es/pl/Resolucion/Show/734

81 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 254.1 and 2 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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judge upheld the complaint and orders necessary measures for good medical
organization.

c) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

Sanctioning regimes are common to the different prison regimes.8?

d) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 4. a) - c), including their respective
legal basis.

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.

Usually, sanction of isolation will not be enforceable until it is approved by the
supervisory judge, according to the provisions of Prison Rules. However, the Disciplinary
Commission may agree the immediate execution of isolation for less than fourteen days
without judge approval when deals with an act of serious indiscipline and the centre
understands that application does not allow for delay.83

Regarding isolation sanction of more than 14 days, in no case this sanction may be
executed without authorization of the Prison Supervision Court; the Court’s decision may
be appealed before the same court.®*

In case the Prision Supervisory Court allows the sanction, Royal Decree 190/1996
approving Prison Rules provides a written appeal before Prison Supervision Court within
three days of the issue of the resolution that allows the santion.This appeal could be
upheld or rejected.® Penitentiary law stipulates that this Prison Supervision Court is part
of criminal jurisdiction so it is competent to enforce criminal judgments, resolve appeals,
safeguard the rights of inmates and correct abuses and deviations that may occur with
regard to penitentiary rules.8®

If this remedy is dismissed, Criminal Procedure Law provides a written appeal before
the Provincial Court within the next five days from the dismissal of the remedy. & It is

82 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Royal Decree 190/1996, of 9
February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el Reglamento
Penitenciario) Press release, 15 February 1996, available at: https://boe.es/buscar/act.php?id=BOE-A-1996-
3307

83 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 253 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

84 Spain, Ministry of Justice (Ministerio de Justicia) Art. 253.1 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

85 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree 190/1996,
of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el
Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

86 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26 September
(Ley General Penitenciaria) Press release, 5 October 1979, available at: www.boe.es/buscar/act.php?id=BOE-A-
1979-237087

87 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036
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necessary to be represented by a lawyer. Provincial Court is part of criminal jurisdiction.
This appeal can be upheld or dissmised.88

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity to file a written appeal
to the Constitutional Court within 30 days of the rejection- It is necessary to formalize
this appeal through a lawyer.8°

Regarding isolation sanction of less than 14 days, as law allows the immediate execution
of this isolation, the inmate may appeal this santion in writing before the Prison
Supervision Court within the next five days from its adoption by the centre.®® In case of
rejection and in the event that a constitutional right has been violated, the Organic Law
on the Constitutional Court offers the opportunity to file a written appeal to the
Constitutional Court within 30 days of the rejection. It is necessary to formalize this
appeal through a lawyer.°!

See Part II: National jurisprudence: Spain, Prison Supervision Court Order of
Malaga, of 9 July 2019. An inmate is isolated because of nervousness. The judge upheld
his remedy.

e) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national as
well as in English language). These reports can be found on the webpage of the
National Preventive Mechanism. For ease of reference, a list of links can be found
via the OPCAT Database.

Recomendacién no formal del Mecanismo Nacional de la Tortura, Informe Anual 2019:

“El articulo 45.3 de la Ley Organica General Penitenciaria establece que el uso de las
medidas coercitivas estara dirigido exclusivamente al restablecimiento de la normalidad
y solo subsistird el tiempo estrictamente necesario. También el articulo 72.1 del
Reglamento penitenciario prevé que los medios coercitivos se apliquen durante el tiempo
estrictamente necesario, es decir, solo mientras persistan las circunstancias que
motivan la adopcién de la medida. No parece légico pensar que esas circunstancias, en
el caso del aislamiento provisional, desaparezcan en todos los casos a las 11 horas. Se
constataron varias anotaciones relativas a aislamientos provisionales aplicados de
manera consecutiva al mismo interno y con un margen de tiempo minimo entre una y
otra aplicacion: en ocasiones a la misma hora finaliza y comienza el siguiente
aislamiento; otras veces, hay un margen de minutos, o de una o dos horas”.®?

88 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree 190/1996,
of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba el
Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

8 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

% Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 252 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

°1 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

92 Mecanismo Nacional de la Tortura. Informe Anual 2019, p. 105. Available at: www.defensordelpueblo.es/wp-
content/uploads/2020/06/Informe 2019 MNP-1.pdf
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Non-formal Recommendation of National Mechanism for the Prevention of Torture.
Annual report 2019:

“Article 45.3 of the General Penitentiary Organic Law establishes that use of coercive
measures will be aimed exclusively for a reestablishment of normality and will only
subsist for the time strictly necessary. Article 72.1 of Prison Rules provides that coercive
means are applied during the time strictly necessary, that is, only as long as the
circumstances that motivate the adoption of the measure. It does not seem logical to
think that those circumstances, in the case of provisional isolation, disappear in all cases
at 11 am. There were noted several cases of isolations sanctions applied consecutively
to the same inmate and with a minimum margin of time between one application and
another: sometimes at the same time the next isolation ends and begins; other times,
there is a margin of minutes, or an hour or two hours”.?3

5. Access to healthcare

a) What is the national standard with regard to access to medical services in prisons,
including emergency care? (E.g.: Do detainees have prompt access to medical
services within prisons and/or externally? Do detainees have access to dentists,
opticians, etc.?) If so, what does it require?

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.

Royal Decree 190/1996, approving Prison Rules provides that health care is guaranteed
to all prisoners without exception and that this care is equivalent to that which is
provided to the rest of the population. Penitentiary establishments will have a medical
team integrated by at least one general doctor, a nursing graduate and a nursing
assistant, and, periodically, with a psychiatrist and a dentist. The women's centres will
also have the services of a gynecologist.®*

Royal Decree 190/1996 approving Prison Rules provides that medical-health treatment
will always be carried out with the inmate's informed consent. Only when there is a
danger to inmate or third parties may a treatment be imposed, being the medical
intervention the strictly necessary to save patient’s life and without prejudice to
requesting the corresponding judicial authorization when this is necessary. The judicial
authority will be informed of these actions.®>

Royal Decree 190/1996 approving Prison Rules provides a periodically assistance by a
psychiatrist and a dentist.?®

93 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 105. Available at:
www.defensordelpueblo.es/wp-content/uploads/2020/06/Informe 2019 MNP-1.pdf

%4 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 209 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

%5 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 210 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

% Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 209 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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Articles 35 and 209 of the Prison Rules provide that in urgency cases, according to the
medical report, the Director of the centre will order to carry inmates to hospital. In such
cases, admission will take place in the hospital that is closest to the centre.®”

Police custody:

Instruction 12/2015 of Secretary of State of Security sets out that in the case the
detainee needs health care, custodial officers will proceed with the necessary action to
ensure the detainee is examined by health personnel in the shortest time possible.?®

b) Are there any national standards concerning the availability of qualified medical
and nursing personnel? If so, what do they require?

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.

Royal Decree 190/1996, approving Prison Rules just sets out that primary care will be
provided with the own resources of Penitentiary Administration or others arranged by
it. Prisons must have a primary care health team that will be made up of at least one
general practitioner, a graduate in nursing and a nursing assistant.®® There is no
provision about 24 hours 7 days a week presence.

Police custody:
Instruction 12/2015 of Secretary of State of Security only prescribes that in case the

inmate needed health care, custodial officers will proceed with the necessary action to
ensure the detainee is examined by health personnel in the shortest possible time.1°

c) Are there any national standards for an initial medical examination upon
deprivation of liberty or transfer of a detainees? If so, what do they require?

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.

Royal Decree 190/1996 approving Prison Rules sets out that all inmates, upon entering
the establishment, will be examined by a doctor. The recognition will take place during
the first twenty-four hours after admission. The result will be recorded in the Admissions
Book and in the individual medical history that must be open to all inmates. %!

%7 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 35 and 209 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

%8 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 4 h) of Annex of
Instruction 12, of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security
Forces (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las
Fuerzas de Seguridad), available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2015.pdf

99 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 209.1.1. of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

100 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 4 h) of Annex of
Instruction 12, of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security
Forces (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las
Fuerzas de Seguridad), available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2015.pdf

101 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 214 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba

22


https://boe.es/buscar/act.php?id=BOE-A-1996-3307
http://www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion_12_2015.pdf
http://www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion_12_2015.pdf
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
http://www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion_12_2015.pdf
http://www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion_12_2015.pdf

There is no provision about confidentiality between the doctor and the inmate. Article
215 of the Prison Rules only provides that the data of the individual medical record will
be confidential.%?

Police custody:

Article 520 of the Criminal Procedure Law provides for the right of the detainee to be
recognized by a forensic doctor or his/her legal substitute and, failing that, by the doctor
of the institution, in which s/he is located, or by any other doctor of the State.103

Instruction 12/2015 of Secretary of State stipulates that upon entering the cell, the
detainee will be asked if s/he suffers from any illness or whether s/he is under medical
treatment. 194

Covid-19 measures:

It is provided to pay the required attention to inmates who are found in quarantine
situation by the members of the health and safety teams (staff). Due to the double
impact of entering into prison coupled with the quarantine derived from COVID-19,
necessary mechanisms will be articulated, so that these persons can make use of the
system of video call at least once during this period, preferably twice, and, also, so that
they can enjoy outings to the courtyard, having to be guaranteed a minimum outings
depending on the characteristics of the centre and its possibilities. 10>

The General Secretary of Penitentiary Institutions’s written Comunication of 12 January
2021 does not adopt other measures than the refered ones and no further details are
given about quarantine or Corona tests.

d) Are there any national standards relating to the provision of specialist care? (E.g.
for long-term diseases, for sick and elderly detainees, the mentally ill, drug
addicted detainees, etc.) If so, what do they require?

Remand and post-trial detention:

Regarding this issue, there are no differences between these two regimes.

el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

102 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 215 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

103 Spain, Ministry of Justice (Ministerio de Justicia) Art. 520 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

104 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Point 3 of Annex of
Instruction 12, of 1 October 2015, on the Protocol concerning the Custody of Detainees by the State Security
Forces (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las
Fuerzas de Seguridad), available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2015.pdf

105 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Institutiones Penitenciarias
(2021), Page 1 and 2 of Oficio of 12 January 2021, available at: https://derechopenitenciario.com/wp-
content/uploads/2021/01/Medidas-Recordatorias-Covid.pdf
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Royal Decree 190/1996 approving Prison Rules sets that specialized assistance will
preferably be ensured through the National Health System and provides a periodically
assistance by a psychiatrist and a dentist.%®

An Instruction provides that when a prisoner is undergoing chemotherapy, a recent
transplant, or is in rehabilitation as paraplegic or similar situations, regulation
provided in Article 86.4 of Penitentiary Rules shall be applied. This article provides the
possibility of being controlled by telematic devices with his/her explicit consent, so
the prisoner just stays in prison for some controls or interviews.10”

Psychiatric assistance depends on the agreement between the prison and
healthcare administrations. Usually, psychiatrists visiting prisons handle a small
number of appointments, generally focusing on updating prescription drugs and,
exclusively, for those patients forwarded by the prison doctor. In other instances, no
psychiatrist visits the centres, which is why, if this assistance is needed, inmates need
to leave prison.1%8

The situation related to psychiatric assistance has not changed. At Estremera and
Malaga I centres, psychiatric care is provided by an external psychiatrist who visits
the centre a few times a month. In view of the percentage of patients with mental
health problems and the presence of particularly serious cases, a suggestion is made
to the Administration to increase the frequency with which psychiatric assistance is
provided. In Madrid II, it should be noted that the psychiatrist hired for this and two
other centres is not substituted in periods of sick leave, to the detriment of the much-
needed psychiatric assistance to people deprived of liberty.10°

There is an Instruction to improve the care of inmates over 70 years of age who
present relevant pluripathologies, and those of any age with incapacitating processes
or illnesses. This instruction is aimed at all inmates over 70, those over 60 who have
an important multipathology and at inmates of any age who suffer a disabling disease.
The objectives are: the granting of the open regime in cases when inmates are not
serving a sentence for very serious crimes, set an establishment for older inmates
who do not have a family network in order to provide comprehensive support and
adopt measures in all centres to improve socio-educational care and the quality of
care of these elderly people.''? This Instruction is not applied often. There are flagrant
cases of people over 70 years who remain in prison in difficult conditions. Regimental
measures to improve habitability conditions are not observed. In fact, existing studies
concerning the elderly in prison have concluded that it is necessary for Penitentiary
Institutions to hire or appoint specialised personnel for psychomotricity, geriatric

106 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 209 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

107 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2011) P. 2 of Instruction 3/2006, of 23 January, on medical treatment which involves special suffering
(Instruccidn de la Secretaria General de Instituciones Penitenciarias sobre Atencion penitenciaria a enfermos en
Tratamiento medico de Especial Penosidad). Available at:
http://aladinoprisiones.webcindario.com/legislacion/ins03de2006.pdf

108 gSpain’s National Preventive Mechanism against Torture. Annual Report 2016. P. 73. Available at:
www.defensordelpueblo.es/wp-content/uploads/2017/04/Informe_Anual MNP _2016.pdf

109 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 129. Available at:
www.defensordelpueblo.es/wp-content/uploads/2020/06/Informe 2019 MNP-1.pdf

110 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2011), Instruction 8/2011, of 28 June, on Comprehensive Care for the Elderly in the Penitentiary Environment
(Instruccidén de la Secretaria General de Instituciones Penitenciarias sobre Atencion integral a las personas
mayores en el medio penitenciario) P.2. Avaliable at:
www.institucionpenitenciaria.es/web/export/sites/default/datos/descargables/instruccionesCirculares/CIRCULA

R 8-2011.pdf
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sports, or socio-cultural tasks; specific hours for seniors; specific hygienic elements
such as nappies, etc.!!!

The studies stand out the almost zero significance given to the age factor. First,
because there is no prison specifically designed to house elderly people subject to
criminal responsibility. Second, they do not have special modules or units, as is the
case with the different departments for young people or sections for women. The most
common situation is that they remain assigned to departments where the less
conflictive inmates converge, or in case of suffering some type of physical or mental
disability, they remain admitted to the centre’s infirmaries.!12

An Instruction provides a coordinated action of Security and Health prison areas to
prevent the introduction of drugs inside prisons; it also includes a series of different
actions for drug addiction treatment, considering the measures and programs
recommended by the office for Europe of the WHO and the United Nations Office on
Drugs and Crime.!'3 At present, this Instruction remains in force and establishes
general guidelines that include measures against the introduction of drugs, and
incorporates programs aimed to inmates indicating the procedures for the execution
of the various intervention programs, as well as the work teams for their coordination
and management.!4

With regard to COVID-19, specialized attention must be continued to mental health
programs, drugs, suicides, etc.!!>

See Part II: National jurisprudence: Spain, Provincial Court Order of Ourense,
194/2016, of 13 Apryl 2016. Centre denies medicines against hepatitis C to an inmate.
Court admits inmate’s remedy and orders giving proper medicines to him.

e) Are there any national standards with regard to a medical treatment of the
detainee’s own choosing? If so, what do they require?

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.
Detainees may request private medical services from professionals outside at their own

expense. The request will be approved by the management centre, except when for
security reasons it is advisable to limit this right.!16

111 | uis Veldzquez Gonzalez. “Elderly persons in prison: an Invisible Reality” (Los mayores: una realidad invisible).
Subcommittee on Penitentiary Law of the General Council of Spanish Law. Available at:
www.abogacia.es/2016/05/05/mayores-en-prision-una-realidad-invisible

112 Nerea Garcia Ormaza. “Older people in prison: analysis of the invisibility of a group and its difficulties in
resocialization” (Mayores en prisidn: analisis de la invisibilidad de un colectivo y sus dificultades de
resocializaciéon). Trabajo de fin de grado en criminologia. 2017. P. 52. Available at:
https://addi.ehu.es/bitstream/handle/10810/29946/Nerea%20Garc%C3%ADa%200rmaza.pdf?sequence=18&is
Allowed=y

113 gpain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2011), Instruction 3/2011, of 2 March 2011, on General Intervention Plan on Drugs in Penitentiary Institutions
(Instruccién de la Secretaria General de Instituciones Penitenciarias sobre el Plan General de Drogas en las
instituciones Penitenciarias) P.2. Avaliable at:
www.institucionpenitenciaria.es/web/portal/documentos/instrucciones/index.html?pagina=5

114 Alvaro Fraile Ubeda. “Drugs before and after the Prision” (La droga: antes y después de la prision) University
Master's Degree in the Law Profession. 2018. P. 50. Available at:
https://ebuah.uah.es/dspace/bitstream/handle/10017/33540/TFM%20ALVARO%?20FINAL.pdf?sequence=1

115 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Institutiones Penitenciarias (2021,
Oficio, 12 January 2021, available at: https://derechopenitenciario.com/wp-content/uploads/2021/01/Medidas-
Recordatorias-Covid.pdf

116 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 212.3 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
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Police custody:

Article 520 of the Criminal Procedure Law provides for the right of the detainee to be
recognized by the forensic doctor or his legal substitute and, failing that, by the doctor
in the institution in which he/she is located, or by any other doctor serving the State or
any other Public Administration. 17 It is not foreseen that the detainee has the right to
be assisted by a doctor of his/her choice.

See Part II: National jurisprudence: Spain, Prison Supervision Central Court of
Almeria, 11 April 2018. An inmate asks for psychotherapy with his trusted phsycologist.
The centre denies interviews without the presence of prison phycologist. Inmate’s
remedy is partially upheld.

f) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

There are no different provisions; medical services access is common to the different
prison regimes.

g) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 5. a) - f), including their respective
legal basis.

Remand and post-trial detention, Royal Decree 190/1996 approving Prison Rules
provides a written or verbal complaint before the centre for any kind of violation related
to standards addressed under 5.a) -e). This complaint shall be presented before the
Director of the centre without time limit. It coud be freely upheld or dismissed by this
authority. '8 Inmate may also file a direct complaint before the Prison Supervision
Court.11?

Iif complaint before the centre is denied, a written appeal is provided before the Prison
Supervision Court within two months from the dismissal of the complaint. This appeal
can be upheld or dissmised by the above-mentioned court.

The complaint can be filed for any kind of infraction related to standards addressed
under 5.a) -e) *?° This court is part of criminal jurisdiction and is competent to enforce

el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

117 Spain, Ministry of Justice (Ministerio de Justicia) Art. 520 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

118 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

119 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

120 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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criminal judgments, resolve appeals, safeguard the rights of inmates and correct abuses
and deviations that may occur with regard to penitentiary rules.!?!

If this remedy is denied, Criminal Procedure Law provides a written appeal before the
Provincial Court within the next five days from the dismissal of the remedy. 1?2 It is
necessary to be represented by a lawyer. Provincial Courts are part of criminal
jurisdiction. This appeal can be upheld or dissmised. It can be filed for any kind of
infraction related to standards addressed under 5.a)-e).

In the case of rejection and in the event that a constitutional right has been violated,
the law Organic Law on the Constitutional Court offers the opportunity to a written
appeal before the Constitutional Court within 30 days from the dismissal of the previous
remedy.- It is necessary to be represented by a lawyer!?3

Police custody, article 17.4 of the Constitution and the Habeas Corpus law!?* provide
for a procedure of immediate delivery of the detainee at the disposal of the Judge in
order to hear his/her allegations and decide whether or not the detention is lawful.!?>

h) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding these aspects (please provide the exact quotation in both, the
national as well as in English language). These reports can be found on the
web-page of the National Preventive Mechanism. For ease of reference a list of
links can be found via the OPCAT Database.

Recomendacion no formal del Mecanismo Nacional de Prevencion de la Tortura. Informe
Anual 2019:

"Como viene recordando el MNP desde hace aifos, conforme a las recomendaciones de
la Organizacion Mundial de la Salud, los servicios sanitarios de los centros penitenciarios
deberian integrarse en los servicios de Salud Publica. La Ley 16/2003, de 28 de mayo,
de cohesion y calidad del Sistema Nacional de Salud, ordenaba que en el plazo de 18
meses desde su entrada en vigor y mediante el correspondiente real decreto, se
procediera a la integracion de los servicios sanitarios penitenciarios en el Sistema
Nacional de Salud, conforme al sistema de traspasos establecidos por los estatutos de
autonomia. Pero hasta el momento esto Unicamente ha acaecido en el Pais Vasco y
Catalufa”.126

Non formal Recommendation of the National Mechanisme against Torture, Annual Report
2019:

121 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087

122 gpain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

123 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

124 Spain, Head of State (Jefatura del Estado) (1984). Organic Law 6/1984 of 14 May, on Habeas Corpus
Procedure (Ley Orgéanica Reguladora del Procedimiento de Habeas Corpus). Press release, 26 May 1984, available
at: www.boe.es/buscar/act.php?id=BOE-A-1984-11620

125 Spain, Head of State (Jefatura del Estado) (1978) Art. 17 of Spanish Constitution (Constitucién espafiola)
Press release, 29 December 1978, available at: www.boe.es/buscar/act.php?id=BOE-A-1978-31229

126 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 112. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/
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“As the NPM has been remembering for years, in accordance with the recommendations
of the World Health Organization, prison health services should be integrated into public
health services. Law 16/2003, of May 28, on cohesion and quality of the National Health
System, ordered that within 18 months from its entry into force and through the
corresponding Royal Decree, to proceed with the integration, in accordance with the
transfer system established by the statutes of autonomy. But so far this has only
happened in the Basque Country and Catalonia”.t?’

Recomendacion no formal del Mecanismo Nacional de Prevencion de la Tortura. Informe
Anual 2019:

“Para el MNP uno de los principales retos del sistema penitenciario en Espana esta en
la atencidén a personas que presentan enfermedad mental. Como se indicaba en el
informe anterior, no parece que este problema esté en vias de solucion ni para las
personas que entran en prision con algun trastorno mental, ni para los que lo desarrollan
en el cumplimiento de la pena”.?8

Non formal Recommendation of the National Mechanisme against Torture. Annual Report
2019:

“NPM considers that one of the main challenges of Spanish penitentiary system is
related to people with mental illness. As already indicated in the previous report, it does
not appear that this problem is in the process of being solved even for people who enter
prison with a mental disorder, nor for those who develop it during the execution of the
sentence”.1?°

6. Special measures in place to protect young detainees

a) Are there any national standards with regard to the separation of young
detainees from adults? If so, what do they require? (e.g. a separate juvenile
ward, or part of the building, canteen, common area etc.?)

Regarding this issue and for and for young detainees between 14 and 18 years, there
are no differences between precautionary measures and post-trial detention.
Article 54 of Juvenile Criminal Responsibility Act stipulates that measures of deprivation
of liberty imposed on persons between 14 and 18 years shall be carried out in specific
centres for juvenile offenders, different to those provided for persons who have reached
the age of majority.'*® Young people under 21 years of age and, exceptionally, those
who have not reached 25 years of age, shall be interned in establishments for young
people. 13!

Royal Decree 190/1996 approving Prison Rules provides that young people over 18 will
be separated inside the establishments, taking into account, as a priority, the criteria of

127 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 112 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

128 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 128 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

129 gGpain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 128 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

130 Spain, Head of State, Art. 1 of Juvenile Criminal Responsibility Act 5/2000, of 12 January (Ley Organica
Reguladora de la Responsabilidad Penal de los Menores) Press release, 13 January 2000, available at:
www.boe.es/buscar/act.php?id=BOE-A-2000-641

131 Spain, Head of State (Jefatura del Estado) (1979), Art. 9.2 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087
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sex, age and criminal history and, with respect to convicts, the treatment
requirements,132

With regard to policy custody, detained minors must be at police units that comply
with basic security measures, paying attention to their specific circumstances, such as
dangerousness, incommunicado detention, reason for detention, mental disorder, sex
or others, and in any case separate from those used for detainees of legal age, avoiding,
if the circumstances of their dangerousness allow it, the entry into cells.!33

b) Please indicate the age categories of young persons falling under your country’s
(juvenile) detention regime.

Juvenile Act provides to be applied to demand the responsibility of people over fourteen
years of age and under eighteen.!34

Article 14 of same law sets out that centres regulated by the Juvenile Criminal
Responsibility Act are basically destined for persons under the age of 18, and for those
over that age in the following cases:

-When the minor on whom a measure of those established in this Act has been imposed
reaches the age of majority, the fulfilment of the measure will continue until the
proposed objective of the sentence for which it was imposed has been achieved.

-In the case of a closed regime measure, when the minor reaching the age of eighteen
years without having completed its fulfilment, the Judge of Minors, hearing the parties,
may order in a motivated resolution that compliance is carried out in an ordinary adult
penitentiary centre, if the behaviour of the person does not meet the proposed
objectives of the sentence.

-When the measures in a closed regime are imposed on anyone who has reached
twenty-one years of age or, having been previously imposed, have not been completed
when reaching that age, the Juvenile Court Judge shall order its fulfiment in a
penitentiary centre in accordance with the general regime for adults, unless,
exceptionally, the judge considers convenient for the minor to stay at the juvenile centre
considering the objectives proposed in the sentence.3®

See Part II: National jurisprudence: Spain, Provincial Court of Cantabria order of 10
November 2015. Minor transferd to adult Penitentiary centre when reaching 18 for
fulfillment of the rest of sentence because of bad behaviour.

c) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

132 Gpain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 99.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

133 Instruction 1/2017 of the General Security State Secretary of 24 April 2017 on the updating the police action
protocol with minors. Annex, point 4.6. Avaliable at http://www.sipepol.es/wp-content/uploads/2017/05/1234-
PROTOCOLO-ACTUACION-POLICIAL-CON-MENORES.pdf

134 Spain, Head of State. Art. 1 of Juvenile Criminal Responsibility Act 5/2000, of 12 January (Ley Organica
Reguladora de la Responsabilidad Penal de los Menores) Press release, 13 January 2000, available at:
www.boe.es/buscar/act.php?id=BOE-A-2000-641

135 Spain, Head of State, Art.14 of Juvenile Criminal Responsibility Act 5/2000, of 12 January (Ley Organica
Reguladora de la Responsabilidad Penal de los Menores) Press release, 13 January 2000, available at:
www.boe.es/buscar/act.php?id=BOE-A-2000-641
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For young people over 18 (included in the adult penitentiary system), article 176 of
Rules provide different modules or departments applicable to different detention
regimes (open, semi-open, closed etc.) Article 99.1 of the Prison Rules provides that
inmates will be separated inside the establishments, taking into account, as a priority,
the criteria of sex, age and criminal history and, with respect to convicts, the
treatment requirements.!36

Young people under twenty-one may only be transferred to adult departments when
authorized by the Prison Treatment Board, informing the Prison Supervision Court.!3?
So, the coexistence of young prisoners with old ones is allowed with these
requirements. Law sets that in special circumstances inherent to the personality,
young inmates between 21 to 25 years may stay in juvenil centres.!38

Juvenile departments do not exist in every prison, and in those cases in which they
have these departments, normally juvenile inmates are classified in semi-open
regime.!3°

d) Please indicate any remedies available to young detainees in case of a breach
or violation of the standards addressed under 6. a) - c), including their
respective legal basis.

Juvenile Criminal Responsibility Act 5/2000 sets that minors may appeal before the
JuvenileJudge against any resolution adopted during the execution of the measures by
presenting a writing or verbal petition before the Judge or Director of the detention
centre, who will transfer this statement to the Juvenile Judge.. If the Juvenile Judge i
dismisses the remedy, minor may appeal within the next three days from the dismissal
of the remedy before the corresponding Provincial Court, in accordance with the
provisions of article 41 of this Law.'*% Provincial Courts is part of criminal jurisdiction.
The above-mentioned appeal can be upheld or dissmised.

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity to lodge to a written
appeal to the Constitutional Court within 30 days from the dismissal of the previous
remedy. It is necessary to be represented by a lawyer.'#! Most of the time, the above-
mentioned appeal is declared inadmissible (89 admitted, 3.430 non-admitted).'#2

General remedies regime will apply young inmates over 18 who have been transferred
to existing youth departments in adult prisons:

136 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 176 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

137 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 99.4 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

138 Spain, Head of State (Jefatura del Estado)(1979), Art. 9.2 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087

13% | orena Nieto Serrano. Face-to-face meeting on 11 May 2021. Lawyer. Specialist in Penitentiary Law. Madrid
Bar Association.

140 Spain, Head of State, Art. 52 of Juvenile Criminal Responsibility Act 5/2000, of 12 January (Ley Organica
Reguladora de la Responsabilidad Penal de los Menores) Press release, 13 January 2000, available at:
www.boe.es/buscar/act.php?id=BOE-A-2000-641

141 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

142 Spain, Constituitonal Court. Jurisdictional statistics. (Tribunal Constitucional. Estadisticas jurisdiccionales).
Available at:
http://www.tribunalconstitucional.es/es/memorias/Estadisticas/Avance%?20estad%C3%ADstica%20a%C3%B1

0%202020.pdf
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With regard to remand and post-trial detention, Royal Decree 190/1996 approving
Prison Rules provides a written or verbal complaint with the centre for any kind of
infringement related to standards addressed under 6.a)-c). The complaint must be filled
before the Director of the Centre without time limit and coud be freely upheld or
dismissed by this authority. '3 The inmate may also file directly a complaint before
Prison Supervision Court.44

If complaint before the Centre is dismissed, a written appeal is provided before Prison
Supervision Court within two months of the refusal. This appeal could be for any kind of
infringement related to standards addressed under 6.a)-c) and can be upheld or
rejected. % Penitentiary law stipulates that this Prison Supervision Court is part of
criminal jurisdiction and is competent to enforce criminal judgments, resolve appeals,
safeguard the rights of inmates and correct abuses and deviations that may occur with
regard to penitentiary rules.4®

If this remedy is dismisssed, Criminal Procedure Law provides a written appeal before
the Provincial Court within the next five days from the dismissal of the remedy #’ It is
necessary to be represented by a lawyer. Provincial Courts are part of criminal
jurisdiction. This appeal can be upheld or dissmised. It can be filed for any kind of
infraction related to standards addressed under 6.a)-c).

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity to a written appeal to the
Constitutional Court within 30 days from the dismissal of the previous remedy. It is
necessary to be represented by a lawyer.148

With regard to police custody, article 17.4 of the Constitution and the Habeas Corpus
law'4® provide a procedure to order the immediate release of the detainee to Judge in
order to hear the allegations of the affected person, and decide whether or not the
detention is lawful.t>°

e) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this

143 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

144 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

145 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

146 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087

147 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

148 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

149 Spain, Head of State (Jefatura del Estado) (1984). Organic Law 6/1984 of 14 May, on Habeas Corpus
Procedure (Ley Organica Reguladora del Procedimiento de Habeas Corpus). Press release, 26 May 1984, available
at: www.boe.es/buscar/act.php?id=BOE-A-1984-11620

150 Spain, Head of State (Jefatura del Estado) (1978) Art. 17 of Spanish Constitution (Constitucién espafiola)
Press release, 29 December 1978, available at: www.boe.es/buscar/act.php?id=BOE-A-1978-31229
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period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national as
well as in English language). These reports can be found on the webpage of the
National Preventive Mechanism. For ease of reference a list of links can be found
via the OPCAT Database.

Recomendacion no formal del Mecanismo Nacional de Prevencion de la Tortura. Informe
Annual 2019:

“A criterio del MNP, aun cuando la normativa aplicable no exija expresamente en todos
los casos una titulacion minima, ya que esta puede ser suplida por la experiencia, segun
los convenios aplicables, pareceria razonable que los educadores y monitores que
atienden a los jovenes del centro, y que deben ser sus referentes, cuenten con una
titulacion minima y, en todo caso, superior al graduado escolar, pues esta figura deberia,
entre otros, servir de ejemplo y animar a los jovenes a finalizar sus estudios”.1>!

Non formal recommendation of the National Mechanisme against Torture. Anual Report
2019:

“According the MNP, even when the applicable regulations do not expressly require it in
all cases since this can be supplied by experience, and under applicable conventions; it
would seem reasonable that educators and monitors who serve the youth -and who
should be their referents- should have at least a minimum qualification and, in any case,
a higher qualification than the school graduate, as this figure should, among others,
serve as an example and encourage young people to finish their studies”.!>2

Recomendacion no formal del Mecanismo Nacional de Prevencion de la Tortura. Infome
Annual 2019:

“En los centros Andoiu-Gorbeia o El Segre, los vigilantes de seguridad carecian de
formacién especifica en contencion de menores, uso de la fuerza que no comprometa
sus funciones vitales y técnicas de desescalada, lo que contraviene lo recomendado por
el CPT, respecto a cuestiones relativas a la dotacién de personal [CPT/Inf (2015) I-part]
y las Recomendaciones del propio MNP. En consecuencia, se formularon Sugerencias,
con el fin de dotar a los centros de un plan formativo para este personal”.!>3

Non formal recommendation of the National Mechanisme against Torture. Annual Report
2019:

“In the Andoiu-Gorbeia and El Segre centres, security guards lacked specific training in
child restraint, use of force that does not compromise their vital functions and de-
escalation techniques, that contravenes what is recommended by the CPT, regarding
issues related to the staffing [CPT / Inf (2015) I-part] and the Recommendations of the
MNP. Suggestions were formulated in order to provide the centres with a training plan
for this staff”.1>*

Recomendacion formal del Mecanismo Nacional de Prevenciéon de la Tortura, Informe
Anual 2019:

151 Mecanismo Nacional de Prevenciéon de la Tortura. Informe Anual 2019. P. 150. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

152 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 150 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

153 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 151 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

154 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 151 Available
at:www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019
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“Promover una reforma de la normativa aplicable a los centros de internamiento de
menores infractores para incluir la exigencia de una titulacién académica minima al
personal de atencién directa de los menores, en particular a los educadores y los
monitores que deben ejercer como figuras de referencia de los jovenes y ser capaces
de motivarlos y guiarlos”. Rechazada: El personal que no cuenta con la titulacién exigida
son profesionales con una antigliedad anterior a la vigencia del actual convenio
colectivo.t>>

Formal Recommendation of the National Mechanism for the Prevention of Torture.
Annual Report 2019:

“Promote a reform applicable to detention centres for juvenile offenders to include the
requirement of a minimum academic qualification for personnel who provide direct care
to minors, in particular educators and the monitors who should act as reference figures
for young people and be able to motivate and guide them. Rejected: Staff who do not
have the required qualifications are professionals with seniority prior to the effective
date of the current collective agreement”.1>¢

7. Special measures in place to protect detainees from violence

a) Are any special measures in place to protect detainees against violence from
guards/prison staff, including sexual violence? (E.g.: Are there emergency call
buttons? Do guards receive special training? Do detainees have access to
acomplaints mechanism?)

Remand and post-trial detention:

Regarding this issue, there are no differences between these two regimes.

Law and Rules do not include special provisions regulating violence from guards against
detainees, except for the general provison on right of detainees to have their lives,
integrity and health safeguarded by the administration, without, in any case, being
subjected to torture, mistreatment by word or deed, or being subjected to unnecessary
rigour when applying the law.!%7

The General Secretary of Penitentiary Institutions issued an official letter on the IllI-
treatment Complaints Protocol that provides three types of measures: first, Prison
Directors are ordered that when they learn of facts that could be criminal, they must
urgently inform the judge on duty. Second, the injury reports must be sent to that judge,
even when injuries are not serious and though there are no observable injuries when an
inmate claims to have been mistreated. Third, in order to manage complaints of
mistreatment, based on the concept of mistreatment established in the Convention
against Torture and other cruel, inhuman or degrading treatment or punishment (United
Nations Assembly) an Ill-treatment complaints protocol is set.!*®

155 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 152, Visita 73/2018. Available
at: www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019
156 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 152. Visita
73/2018.Available at: www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-
informe-anual-2019

157 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 4.2 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

158 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Institutiones Penitenciarias
(2021), Oficio, 17 March 2021, on Ill-treatment complaints protocol (Protocolo denuncias malos tratos) Point
3.b). Available at: https://derechopenitenciario.com/wp-content/uploads/2021/04/Protocolo-denuncias-malos-
tratos-17-03-21.pdf
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Regarding the complaint mechanismes, it is established that the inmate may file a verbal
or written complaint with the direction of the penitentiary centre that will send the
complaint immediately and in any case within a period of no more than 48 hours after
receiving it to the judge on duty and the judge of Penitentiary Surveillance. The inmate
may also file a complaint through a family member, friend or legal representative. The
complaint through the central services of Secretary of Penitentiary Institutions is also
foreseen.!>®

Regarding special measures, such as special training, Instruction 15/2011 of the General
Secretary of Penitentiary Institutions on the Behaviour Normalisation Programme,
foresees a programme of mediation in conflicts.60

Instruction 16/2011, on the Individualized Care Protocol for Inmates, is focused in a
protocol to set out strategies that improve individual attention to inmates, explainig
them the role of each of the officers in order to help channnelling their requests in an
appropiate manner and avoid conflict situations.6!

Article 72 of the Penitentiary Rules stipulates that proportional use of coercive methods,
such as physical force, rubber fenders, appropiate action aerosols and handcuffs are
authorised only when there is no other less burdensome alternative. 62

Police custody:

Instruction 12/2015 sets out that the cell area will be inexcusably accessible only without
weapons. The custodial personnel must be provided and carry other means of defense
for the containment and reduction of the detainees in cases, in which it is necessary.
The personnel in charge of the custody must be adequately trained in techniques of the
use of force for the reduction and immobilization, searches, first aid, use of fire
extinguishers, as well as in those other matters that allow the personnel to comply with
the obligation to guarantee the physical integrity of the detainees. To this end,
specialization and updating programs aimed at the personnel in charge of the custody
of detainees should be included in professional training plans by the General Directorates
of the Civil Guard Police, with special emphasis on preventing the commission of self-
injurious behavior by detainees.%3

See Part II: National jurisprudence: Spain, Constitutional Court Ruling 161/2016, of
3 October 2016. An inmate is punished for serious offenses with presuntion of veracity
of official reports and without considering inmate’s evidences. Finally, Constitutional
Court uphelds his remedy.

159 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Institutiones Penitenciarias
(2021), Oficio, 17 March 2021, on Ill-treatment complaints protocol (Protocolo denuncias malos tratos). Point 3
b). Available at: https://derechopenitenciario.com/wp-content/uploads/2021/04/Protocolo-denuncias-malos-
tratos-17-03-21.pdf

160 Instruction 15/2011 of the General Secretary of Penitentiary Institutions on the Behaviour Normalistation
Programme. Avaliable at:
www.institucionpenitenciaria.es/web/export/sites/default/datos/descargables/instruccionesCirculares/CIRCULA
R_15-2011.pdf

161 Instruction 16/2011 of the General Secretary of Penitentiary Institutions, on individualized care Protocol for
Inmates, avaliable at:
www.institucionpenitenciaria.es/web/export/sites/default/datos/descargables/instruccionesCirculares/CIRCULA
R 16-2011.pdf

162 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 72.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

163 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf
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b) Are any special measures in place to protect detainees against violence from
other detainees, including sexual violence? (E.g.: Are detainees supervised by
prison staff? Are there emergency call buttons? Do guards receive training in de-
escalation? Do detainees have access to a complaints mechanism?)

Remand and post-trial detention:

Regarding this issue, there are no differences between these two regimes.

The Prison Rules provide among the security measures: the observation of prisoners,
counts, registers, interventions, cell changes, and controls. For specific security reasons,
a complete strip search can be authorised by the head of services. Proportional use of
coercive methods such as physical force, rubber fenders, appropriate action aerosols
and handcuffs are authorised when there is no other less burdensome way.'%* An
Instruction foresees a programme of mediation in conflicts.6>

Regarding cooling off measures, Instruction 15/2011 of the General Secretary of
Penitentiary Institutions on the Behaviour Normalisation Programme, foresees a
programme of mediation in conflicts.

With regard to CC-TV see 1 ¢).
Police custody:

Instruction 12/2015 sets out that it is essential for the detainee to be permanently
communicated with by the prison officers in order to put in their knowledge any incident.
In the cell area where a security system is installed (push button, intercom, etc.),
detainees and custody agents, both, should know their operation to make effective use
of it. The detention centres of the Forces and Corps State Security will have video
surveillance systems with recording that contribute to guaranteeing the physical
integrity and security of persons deprived of liberty and that of police officers exercising
their custody. Said recording must be permanently active, regardless of whether the
custodians must maintain permanent control of the cells through the means of video
surveillance. 196

c) Are there any special measures in place to protect LGBTI detainees, who are
particularly vulnerable to violence/sexual violence?

There is an Instruction considering a procedure, which has been established to advance
on their normalised social integration. It is provided that with the mandatory reports
on medical and psychological assessment and the recognition of the psycho-social
gender identity, transsexuals without an official sex identity will be able to access

164 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Arts. 65 to 71 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

165 Tnstruction 15/2011 of the General Secretary of Penitentiary Institutions on the Beahaviour Normalisation
programme. Available at
www.institucionpenitenciaria.es/web/export/sites/default/datos/descargables/instruccionesCirculares/CIRCULA

R 15-2011.pdf

166 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf
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modules and conditions of internment appropriate to their condition. Nevertheless,
there are no specific special protection measures in case of aggressions. 6’

d) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

There are no differences between the different regimes’ standards.

e) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 7. a) — d), including their respective
legal basis.

With regard to remand and post-trial detention, Royal Decree 190/1996 approving
Prison Rules provides for a written or verbal complaint against the centre for any kind
of infringement related to standards addressed under 7.a)-c). 18 The complaint must
be filled before the Director of the Centre without time limit and the Director must send
it to the judge on duty immediately and in any case within a period of no more than 48
hours after receiving it. 16°

This complaint can be upheld or rejected. If this complaint is dismissed, Criminal
Procedure Law provides a written appeal before the Provincial Court within the next five
days from the dismissal of the complaint. It is necessary to be represented by a lawyer.
Provincial Courts are part of criminal jurisdiction. This appeal can be upheld or
dissmised.!”0

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity for a written appeal to
the Constitutional Court within 30 days from the dismissal of the previous remedy. It is
necessary to be represented by a lawyer.!”!

f) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021; if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national as
well as in English language) These reports can be found on the webpage of the
National Preventive Mechanism. For ease of reference a list of links can be found
via the OPCAT Database.

167 Instruction 7/2006 of the General Secretary of Penitentiary Institutions on the Penitentiary Integration of
Transgender Persons, of 9 March 2006, available at:
www.institucionpenitenciaria.es/web/export/sites/default/datos/descargables/instruccionesCirculares/i-7-
transexuales.pdf

168 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

169 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Institutiones Penitenciarias
(2021), Oficio, 17 March 2021, on Ill-treatment complaints protocol (Protocolo denuncias malos tratos) available
at:  https://derechopenitenciario.com/wp-content/uploads/2021/04/Protocolo-denuncias-malos-tratos-17-03-
21.pdf

170 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

171 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709
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Recomendacién no formal del Mecanismo Nacional de Prevencién de la Tortura, Informe
Anual 2019:

“Resulta indispensable que, cuando por parte de la direccidon del centro o de la SGIP se
tenga conocimiento de que algun interno afirma haber sufrido malos tratos, se pongan
en marcha, con caracter inmediato, las actuaciones necesarias para esclarecer los
hechos. Para ello, es necesario que se eliminen las situaciones o practicas que dificultan
la necesaria verificacion del fundamento de las quejas y se realicen las indagaciones
oportunas recabando de oficio todas las posibles pruebas”.172

Non formal Recommendation of the National Mechanisme against Torture, Annual Report
2019:

"It is essential that, when the management of the centre or the SGIP becomes aware
that a detainee claims to have suffered ill-treatment, the necessary actions must be
taken immediately to clarify the facts. For this purpose, it is necessary to eliminate the
situations or practices that hinder the necessary verification of the basis of the
complaints and to carry out the appropriate inquiries, collecting ex officio all possible
evidence.173

Recomendaciéon formal del Mecanismo Nacional de Prevencion de la Tortura, Informe
Anual 2019:

“Garantizar la debida formacion del personal funcionario, técnico y sanitario en
identidad de género y orientacién sexual, violencia de género y efectos de ésta sobre la
salud fisica, psiquica y emocional”. Aceptada parcialmente: Se adoptaran medidas para
incidir en la formaciéon de todo el personal penitenciario en materia de identidad de
género y orientacion sexual, violencia de género y efectos de ésta sobre la salud fisica,
psiquica y emocional.!’*

Formal recommendation of the National Mechanism for the Prevention of Torture, Annual
report 2019:

"To guarantee the proper training of civil servant, technical and health personnel in
gender identity and sexual orientation, gender violence and its effects on physical,
mental and emotional health. Partially accepted: Measures will be adopted to influence
the training of all prison staff in matters of gender identity and sexual orientation,
gender violence and its effects on physical, mental and emotional health”.17>

8. Women in detention

a) Are there any national standards for conditions of detention of women in
general? If so, what do they require?

172 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 96 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

173 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 96 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

174 Mecanismo Nacional de Prevencion de la Tortura. Informe Anual 2019. P. 184. Visita 91/2019. Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019

175 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 184,Visit 91/2019Available
at: www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019
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Remand and post-trial detention:
Regarding this item, there are no differences between these two regimes.

All convicts have the duty to work according to their aptitudes, however, pregnant
women are exempted from this duty from birth to sixteen uninterrupted weeks later. In
case of multiple births time shoud be extended up to eighteen weeks. Time can be
distributed before and after birth at women option, provided that at least six weeks must
be enjoyed immediately after childbirth.17¢

Prison Rules set out that isolation sanctions will not be applied to pregnant women up
to six months after the termination of pregnancy, nor to nursing mothers and to those
who have children with them.1””

Furthermore, if there are no specific standards presented in this chapter, the general
rules apply to women and male detainees without discrimination.

Police custody:

With regard to police custody, there are no specific national standards for women. It is
only foreseen that in cases of advanced pregnancy of a woman and for the purpose of
immobilization, these exceptional circumstances will be taken into account in order to
reduce or modulate this measure.!’®

Critical views on Spain’s women detention regime:

“What fundamentally characterizes the women prison execution system compared to
men is a greater precariousness of spaces and, consequently, worse housing conditions,
greater distance from their family and affective environment, absence of internal
separation in the centres according to classification criteria, increased difficulties in
accessing treatment programs or certain jobs in workshops, etc. ”.17?

Recently, a report on women deprived of liberty, has been prepared. A part of women
inmate population had been interviewed about their participation in the various leisure
activities, sports, and educational and training programs. The majority considers that
there is a greater gender burden in the sports and leisure activities carried out in the
exclusive centres for women than in those carried out in the mixed centres.&

176 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 133.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

177 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 254.3 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

178 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2007) Instruction 12/2007, of 14
September, on the Behaviors required to the Security Forces of the State to guarantee the rights of persons
detained or under police custody (Instruccion de la Secretaria de Estado de Seguridad sobre los comportamientos
exigidos a los miembros de las Fuerzas y Cuerpos de Seguridad del Estado para garantizar los derechos de las
personas detenidas o bajo custodia policial). Available at: www.defensordelpueblo.es/wp-
content/uploads/2016/03/Instruccion 12 2007.pdf

179 Asociacion Pro Derechos Humanos de Andalucia. “Women prisioner situation Report” (Informe sobre la
situacion de las Mujeres Presas), March 2020. P. 8. Available at: https://apdha.org/media/Informe-APDHA-
situacion-mujer-presa-web.pdf

180 Report of the General Secretary of Penitentiary Institutions on the situation of women deprived of liberty in
the Penitentiary Institution. (Informe de La Secretaria General de Instituciones penitenciaria sobre La Situacion
de la mujer privada de Libertad en la Institucion Penitenciaria). January 2021. Available at:
https://derechopenitenciario.com/wp-content/uploads/2021/03/ESTUDIO-SOBRE-LA-MUJER-PRIVADA-DE-

LIBERTAD.pdf
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b) Are there any national standards for holding and accommodating male and
female detainees separate from each other? If so, what do they require?

Remand and post-trial detention:
Regarding this issue, there are no differences between these two regimes.

Prison Rules provide that inmates will be separated within the establishments taking
into account, as a matter of priority, the criteria of sex, age and criminal history!®! and
that, exceptionally, the management centre (the management centre is the General
Secretary of Penitentiary Institutions, a body dependent on the Ministry of the Interior,
in charge of promoting, directing, managing and supervising penitentiary institutions)
may establish mixed departments where men and women can be assigned indistinctly,
to carry out specific treatment programs or to avoid family breakdown.!® In any case,
full coexistence of spouses who are deprived of liberty will be encouraged unless reasons
of treatment, classification, security or good order of the establishment make it
inadvisable.183

Police custody:

Instruction 12/2015 sets out that for the distribution in the cells, gender, age and
gestation status, among other things, will be taken into account.!8

c) Are there any national standards for special hygiene conditions and/or hygiene
products for female detainees? If so, what do they require?

Remand and post-trial detention:
Regarding this item, there are no differences between these two regimes.

The distribution of hygienic and disease prevention product sets is provided for Women
on a monthly basis. The hygiene kit contains: 6 rolls of toilet paper, 1 toothpaste (50
gr.), 1 plastic cutlery, 2 condoms (normal), 2 lubricating gels (water soluble), 1 bottle
of bleach (liter), 1 gel (1 liter), 20 normal sanitary towels, 20 double absorption sanitary
towels'®>, Apart from this kit, they can buy personal hygiene products at the prison
commissary.186

There are no further relevant standards for women for this item.

181 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 99.1 and 3 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

182 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 168 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

183 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 172 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

184 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf

185 Spain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2017), Instruction 13, of October 4 2017, on hygienic lots and disease prevention sets products distributed to
inmates monthly (Instruccion de la Secretaria General de Instituciones Penitenciarias sobre lotes higiénicos y de
prevencion de enfermedades), available at www.derechopenitenciario.com/comun/fichero.asp?id=1411

186 Maria José Millares Lenza. Face-to-face meeting on 19 May 2021. Lawyer. Specialist in Penitentiary Law.
Madrid. Bar Association. (Abogado. Especialista en Derecho Penitenciario)
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Police custody:

There are no specific national standards for women in police custody.

d) Are there any national standards for special healthcare for female detainees
that respond to their specific needs, including i.e. pregnancy and post-natal
treatment, and treatment/support of mother and child? If so, what do they
require?

Remand and post-trial detention:

Regarding this item, there are no differences between these two regimes.

Prison Rules provide that women's centres will have the periodic services of a
gynecologist and, when children live with their mothers, a pediatrician.!®’

In addition, women's departments will have a unit with obstetric instruments to attend
women in cases of childbirth.8®

Apart from that, there are no specific standards.
Police custody:

With regard to this item, there are no specific standards for women in police custody.

Critical views on Spain’s women on healthcare services:

The Report of the General Secretary of Penitentiary Institutions on the situation of
women deprived of liberty in the Penitentiary Institution reveals that more than a third
of the inmates consider bad or very bad their relations with the medical service.®®

See Part II: National jurisprudence: Spain, Prison Supervision Court (Juzgado de
Vigilancia Penitenciaria), Bilbao/Order of 27 March 2018. In order to impose sanctions,
not allowed in case of pregnancy, centre ask the judge for authorization to perform a
preghancy test by the doctor to an inmate who refused it. The judge allows the medical
test.
e) Are there any national standards on pregnant detainees in terms of special
prison cells for pregnant detainees and/or special facilities for female detainees
with babies or young children? If so, what do they require?

Remand and post-trial detention:

Regarding this item, there are no differences between these two regimes.

187 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 209.1 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

188 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 213 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

189 Report of the General Secretary of Penitentiary Institutions on the situation of women deprived of liberty in
the Penitentiary Institution. (Informe de La Secretaria General de Instituciones penitenciaria sobre La Situacion
de la mujer privada de Libertad en la Institucion Penitenciaria). January 2021. P. 74. Available at:
https://derechopenitenciario.com/wp-content/uploads/2021/03/ESTUDIO-SOBRE-LA-MUJER-PRIVADA-DE-

LIBERTAD.pdf
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Prison Rules foresee that the management of the establishment will admit children under
three years of age when mothers request to keep them in their company within the
prison. Once the children are admitted to prison, they must be recognized by the doctor
of the establishment and, if the doctor does not provide otherwise, they will occupy the
room assigned to them with their mothers within the mothers' unit. The Penitentiary
Administration will provide mothers' units with a childcare local that are architecturally
separated from the rest of the departments.!°°

Police custody:

With regard to this item, there are no specific standards for women in police custody.

f) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detention and for example, if
applicable in your jurisdiction: open, semi-open, closed etc.).

There are no differences between the different regimes’ standards.

g) Please indicate any remedies available to female detainees in case of a breach
or violation of the standards addressed under 8. a) - f), including their
respective legal basis.

With regard to remand and post-trial detention, Royal Decree 190/1996 approving
Prison Rules provides for a written or verbal complaint against the centre for any kind
of infringement related to standards addressed under 8.a)-e). The complaint must be
filled before the Director of the Centre without time limit, and coud be freely upheld or
dismissed by this authority. °* Inmate may also filed directly a complaint before Prison
Supervision Court.1%?

If the complaint before the Centre is dismissed, a written appeal is provided before
Prison Supervision Court within two months of the refusal. This appeal could be for any
kind of infringement related to standards addressed under 1.a)-e) and can be upheld or
rejected. 1°3 Penitentiary law stipulates that this Prison Supervision Court is part of
criminal jurisdiction and is competent to enforce criminal judgments, resolve appeals,
safeguard the rights of inmates and correct abuses and deviations that may occur with
regard to penitentiary rules.®*

190 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 17 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

191 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

192 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

193 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

194 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087
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If this remedy is dismisssed, Criminal Procedure Law provides for a written appeal before
the Provincial Court within the next five days from the dismissal of the remedy 1°° It is
necessary to be represented by a lawyer. Provincial Courts are part of criminal
jurisdiction. This appeal can be upheld or dissmised. It can be filed for any kind of
infraction related to standards addressed under 1.a)-e).

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity for a written appeal to
the Constitutional Court within 30 days from the dismissal of the previous remedy. It is
necessary to be represented by a lawyer.1%

h) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021, if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding this aspect (please provide the exact quotation in both, the national
as well as in English language) These reports can be found on the web-page of
the National Preventive Mechanism. For ease of reference a list of links can be
found via the OPCAT Database.

Recomendaciéon formal del Mecanismo Nacional de Prevencidon de la Tortura, Infome
Annual 2019:

“Garantizar la debida formacion del personal funcionario, técnico y sanitario en
identidad de género y orientacion sexual, violencia de género y efectos de ésta sobre
la salud fisica, psiquica y emocional. Incorporar la variable de mujer de minoria gitana
en la recogida de datos y elaboracion de estadisticas. Aceptada parcialmente: Se
adoptaran medidas para incidir en la formacion de todo el personal penitenciario en
materia de identidad de género y orientacion sexual, violencia de género y efectos de
ésta sobre la salud fisica, psiquica y emocional”.t®”

Formal Recommendation of the National Preventive Mechanism against Torture. Annual
report 2019: “To guarantee the proper training of civil servant, technical and health
personnel in gender identity and sexual orientation, gender violence and its effects on
physical, mental and emotional health. Incorporate the gypsy minority woman variable
in data collection and statistics production. Partially accepted: measures will be adopted
to insist on the training of all prison staff in areas such as gender identity and sexual
orientation, gender violence and its effects on physical, mental and emotional health”.1%®

Recomendacion formal del Mecanismo Nacional de Prevencion de la Tortura. Infome
Anual 2019:

195 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

196 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

197 Mecanismo Nacional de Prevencidn de la Tortura. Informe Anual 2019. P. 184. Visita 91/2019 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

198 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 184. Visita
91/2019.Available at: www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-
informe-anual-2019
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"En relacidn a que se permita registrar en el Sistema Informatico Penitenciario (SIP) la
circunstancia del embarazo de las internas con el fin de contar con una informacién mas
completa de la misma”.Rechazada.!®®

Formal recommendation of the National Mechanism for the Prevention of Torture. Annual
Report 2019:

"Regarding the possibility of registering in the Penitentiary Information System (SIP)
the circumstance of the inmates' pregnancy in order to have more complete
information”.200

9. Nutrition

a) Are there any national standards with regard to nutrition in detention in
general? If so, what do they require?

Remand and post-trial detention:

Regarding this item, there are no differences between these two regimes.

A resolution establishes that the values of food rations per day will be set annually,
distinguishing healthy inmates, young people and nursing rations. Minor children of
inmates who live with their mothers will be considered justifying cases of nursing
rationing. The inmates who are pregnant or breastfeeding their children and the patients
with deficiencies will have the right to the nursing ration, as long as the medical services
of the Penitentiary centre so dictate. During Christmas, New Year and festivities, double
rationing will be justified.?0!

Instruction 10/2000 on preservation, handling and preparation of food regulates the
standards of dairy products and eggs in the summer season.?%? The referred instruction
provides that in case of using industrial mayonnaise, any open container will be
discarded after 24 hours. Related to milk and derivatives and to eggs and mayonnaise,
it is essential to check the expiration date, discarding the products that may have it
surpassed. Finally, with more reason than at other times of the year, it is necessary to
avoid storage of perishable food in cells, since it is not possible guarantee adequate
conservation.203

The Royal Decree 190/1996 of 9 February approving Prison Rules includes a special
provision for prisoners in Special Departments of the Closed Regime that specifies that

199 Mecanismo Nacional de Prevencidn de la Tortura. Informe Anual 2019. P. 192. Visita 93/2019 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-inf.orme-anual-2019/

200 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 192. Visita 93/2019.Available
at: www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/
201 gSpain, General Secretary of Penitentiary Institutiones (Secretaria General de Instituciones Penitenciarias),
Resolution of 21 February 2019, by which the economic allocations for the food of the inmates are updated
(Resolucién de 21 de febrero de 2019, de la Secretaria General de Instituciones Penitenciarias, por la que se
actualizan las consignaciones econdmicas para la alimentacion de los internos) Available at:
www.boe.es/boe/dias/2019/03/06/pdfs/BOE-A-2019-3223.pdf

202 Tnstruction 10/2000 of the General Secretary of Penitentiary Institutions of 12 July 2000 on Rules on
conservation, handling and preparation of food. Availabe at: https://derechopenitenciario.com/wp-
content/uploads/2018/10/78.pdf

203 gpain, General Secretary of Penitentiary Institutions (Secretaria General de Instituciones Penitenciarias)
(2000), Instruction 10, of 12 July 2000, on Preservation, handling and preparation of food (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre Conservacién, manipulacién y preparacion de
alimentos), available at: https://derechopenitenciario.com/wp-content/uploads/2018/10/78.pdf
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the Board of Directors will elaborate the norms of the internal regime of the distribution
of meals.?0%

Police custody:

Instruction 12/2015 sets out that the detainees will be provided with adequate food,
taking into account the length of stay in cells and other circumstances that affect each
person (medical and religious reasons). In general, three meals a day will be provided,
which will be adjusted to the following schedule: Breakfast: between 07:00 and 09:00
hours, Lunch: between 1:00 p.m. and 3:00 p.m. and Dinner: between 9:00 p.m. and
11:00 p.m.20>

b) Are there any national standards with regard to frequency and regularity of
provision of meals (warm and cold)? If so, what do they require?

Remand and post-trial detention:

There are no standards prescribing the frequency and regularity of the provision of meals
and whether at least one of these meals has to be a warm one.

Police custody:
In general, three meals a day will be provided, which will be adjusted to the following

schedule: Breakfast: between 07:00 and 09:00 hours, Lunch: between 1:00 p.m. and
3:00 p.m. and Dinner: between 9:00 p.m. and 11:00 p.m.2%

c) Are there any national standards with regard to healthy food, special diets or
dietary restrictions? If so, what needs to be provided to detainees?

Remand and post-trial detention:

Regarding this item, there are no differences between these two regimes.

Prison Rules stipulate that the feeding of sick detainees will be subject to medical control
and that in the centres, in which children are accompanying their mothers, the necessary
means will be provided to feed each minor according to their needs and with the
indications of the medical service.?%”

Spanish law prescribes that the administration will provide inmates with a diet controlled
by the doctor, suitably prepared and that responds in quantity and quality to the dietary
and hygiene standards, taking into account their state of health, the nature of their work

204 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 93.1.5° of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

205 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf

206 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf

207 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 226.2 and 3 of Royal
Decree 190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se
aprueba el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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and, as far as possible, philosophical and religious convictions. The inmates will have,
under normal circumstances, potable water at all hours.?%8

In practice, there are special diets for vegetarians, diets for medical reasons (celiac,
diabetic, etc.) and for religious reasons (e.g. for muslims)?2%°

Police custody:

Instruction 12/2015 sets out that the detainees will be provided with adequate food,
taking into account the length of stay in cells and other circumstances that affect each
person (medical and religious reasons). 210

See Part II: National jurisprudence: National High Court Order, Madrid, of 3
February 2016. Complaint because vegan diet is denied. The judge uphelds partially the
remedy and orders to give to inmate a vegan diet and that he shoud complete this diet
in the commissary’s centre.
d) Please indicate whether there are different standards applicable to different
detention regimes (pre-trial and post-trial detentionand for example, if applicable
in your jurisdiction: open, semi-open, closed etc.).

There are no differences between the different regimes’ standards.

e) Please indicate any remedies available to detainees in case of a breach or
violation of the standards addressed under 9. a) — d), including their respective
legal basis.

With regard to remand and post-trial detention, Royal Decree 190/1996 approving
Prison Rules provides a written or verbal complaint against the centre for any kind of
infringement related to standards addressed under 9 a)-c). The complaint must be filled
before the Director of the Centre without time limit and coud be freely upheld or
dismissed by this authority. 2! The inmate may also filed directly a complaint before
Prison Supervision Court.?!2

If the complaint before the Centre is dismissed, a written appeal is provided before
Prison Supervision Court within two months of the refusal. This appeal could be for any
kind of infringement related to standards addressed under 9 a)-c) and can be upheld or
rejected. 213 Penitentiary law stipulates that this Prison Supervision Court is part of
criminal jurisdiction and is competent to enforce criminal judgments, resolve appeals,

208 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 21.2 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

209 Maria José Millares Leza. Face-to-face meeting on 19 May 2021. Lawyer. Specialist in Penitentiary Law. Madrid
Bar Association.

210 Spain, Secretariat of State of Security (Secretaria de Estado de Seguridad) (2015) Instruction 12, of 1 October
2015, on the Protocol concerning the Custody of Detainees by the State Security Forces (Instruccion de la
Secretaria General de Instituciones Penitenciarias sobre custodia de detenidos por las Fuerzas de Seguridad),
available at: www.defensordelpueblo.es/wp-content/uploads/2016/03/Instruccion 12 2015.pdf

211 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

212 Spain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art. 53 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307

213 Gpain, Ministry of Justice and Interior (Ministerio de Justicia e Interior) (1996) Art 54 of Royal Decree
190/1996, of 9 February, approving Prison Rules (Real Decreto 190/1996, de 9 de febrero, por el que se aprueba
el Reglamento Penitenciario) Press release, 15 February 1996, available at:
https://boe.es/buscar/act.php?id=BOE-A-1996-3307
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safeguard the rights of inmates and correct abuses and deviations that may occur with
regard to penitentiary rules.?'4

If this remedy is dismisssed, Criminal Procedure Law provides a written appeal before
the Provincial Court within the next five days from the dismissal of the remedy 2!° It is
necessary to be represented by a lawyer. Provincial Courts are part of criminal
jurisdiction. This appeal can be upheld or dissmised. It can be filed for any kind of
infraction related to standards addressed under 9 a)-c).

In case of rejection and in the event that a constitutional right has been violated, the
Organic Law on the Constitutional Court offers the opportunity to a written appeal to the
Constitutional Court within 30 days from the dismissal of the previous remedy. It is
necessary to be represented by a lawyer.?16

f) Please, provide a link to the National Preventive Mechanism’s reports from the
reference period (1 May 2018 to 15 April 2021, if no report is available for this
period, please provide links to the most recent one and the relevant CPT reports
from the reference period) and whether there are any recommendations
regarding these aspect (please provide the exact quotation in both, the national
as well as in English language) These reports can be found on the webpage of
the National Preventive Mechanism. For ease of reference a list of links can be
found via the OPCAT Database.

Sugerencia del Mecanismo Nacional de Prevencién de la Tortura. Informe Anual 2019:

“Se recibieron reiteradas quejas relativas a la cantidad, la calidad y la temperatura a
la que llega la comida. Respuesta: Se incidird en la supervision de los alimentos vy
comida preparada subsanando las posibles deficiencias”.?!’

Suggestion from the National Mechanism for the Prevention of Torture. Anual Report
2019:

“Repeated complaints were received regarding the quantity, quality and temperature at
which the food arrives. Response: There will be a special focus on food supervision and
on prepared food, correcting possible deficiencies.” 218

214 Spain, Head of State (Jefatura del Estado) (1979), Art. 76 of General Penitentiary Law 1/1979, of 26
September (Ley General Penitenciaria) Press release, 5 October 1979, available at:
www.boe.es/buscar/act.php?id=BOE-A-1979-237087

215 Spain, Ministry of Justice (Ministerio de Justicia) Art. 766.3 of Royal Decree of 14 September 1882, approving
Criminal Procedure Law (Real Decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de
Enjuiciamiento Criminal) Press release, 17 September 1882, available at: www.boe.es/buscar/act.php?id=BOE-
A-1882-6036

216 Spain, Head of State (Jefatura del Estado) (1979) Art. 41.1 of Organic Law on the Constitutional Court 2/1979,
of 3 October (Ley Organica 2/79 de 3 de octubre del Tribunal Constitucional) Press release, 5 October 1979,
available at: www.boe.es/buscar/act.php?id=BOE-A-1979-23709

217 Mecanismo Nacional de Prevencidon de la Tortura. Informe Anual 2019. P. 92. Visita 39/2019 Available at:
www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019/

218 Spain’s National Preventive Mechanism against Torture. Annual Report 2019, p. 92. Visit 39/2019.Available
at: www.defensordelpueblo.es/informe-mnp/mecanismo-nacional-prevencion-la-tortura-informe-anual-2019
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Part Il: National jurisprudence

Spain, Prison Supervision Court (Juzgado de Vigilancia Penitenciaria),
Puerto de Santa Maria / Complaint 466/17, 20 April 2017

Thematic area

1 b). Cells conditions.

Decision date

20 April 2017

Reference details

Spain, Prison Supervision Court (Juzgado de Vigilancia
Penitenciaria), Puerto de Santa Maria, Complaint/ 466/17, 20
April 2017.
https://derechopenitenciario.com/wpcontent/uploads/2018/10/5

745.pdf

Key facts of the
case

The applicant complains about a lack of heating in the Penitentiary
centre in winter.

The remedy is upheld because the low temperature reached inside
the centre in winter period is commonly known.

clarified by the
case

Main
reasoning/argu The complaint is estimated with the reasoning that "the low
mentation temperatures that are reached inside the penitentiary during the
winter period are well known".
The judge maintains that the penitentiary law provides in its article
3.4 that the administration must ensure the health, life and
integrity of the inmates. In addition, he/she maintains that article
77 sets out that The Supervision Court may address the General
Key issues | Directorate of Penitentiary Institutions formulating proposals
(concepts, regarding the organization and development of surveillance
interpretations) services, the management of internal coexistence in the

establishments, the organization and activities of workshops,
school, the assistance to medical and religious activities and, in
general, other regimental, economic-administrative and prison
treatment activities in the strict sense.

Results
(sanctions)
key
consequences oOr
implications of
the case

and

The applicant’s appeal is upheld and the judge orders the General
Directorate of Penitentiary Institutions to adopt the necessary
measures for the installation of heating.

Key quotation in
original language
and translated
into English with
reference details

Debe necesariamente estimarse la queja formulada por el interno
ya que siendo sobradamente conocidas las bajas temperaturas
que se alcanzan en el interior del Centro Penitenciario durante el
periodo invernal.

The complaint made by the inmate must necessarily be
considered, since the low temperatures that are reached inside
the Penitentiary centre during the winter period are well known.
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Spain, Prison Supervision Court (Juzgado de Vigilancia Penitenciaria),
Zaragoza/ Order of 13 July 2018

Thematic area

2 a) Sanitary conditions. Toilets privacy.

Decision date 13 July 2018
Reference details | Spain, Prison Supervision Court (Juzgado de Vigilancia
Penitenciaria) Zaragoza, Order  of 13 July 2018.

https://derechopenitenciario.com/jurisprudencias/sin-titulo/

Key facts of the
case

The applicant files a complaint before the prison authorities for
the lack of privacy due to the lack of curtains in the shower.

He claims that his fundamental right to privacy has been violated
by not having curtains installed where the shower, toilet and sink
are located.

Main
reasoning/argu
mentation

The judge reasons that the regulations do not foresee the
existence of curtains for the showers, and the showers have a wall
that is high enough to protect privacy and that security reasons
do not recommend the curtains because an inmate could hide
behind it.

Key issues
(concepts,
interpretations)
clarified by the
case

Constitutional Court rulings are alleged in the sense that although
cells are a suitable place to develop private life, it is also true that
prisons are places of intense public control where privacy can be
limited to ensure order and security of establishment.

The Prison Supervision Court subtantains his reasoning in the
Constitutional Court Ruling 98/2006, of March 27, that established
that, even though it is undeniable that the cell of a Penitentiary
Centre constitutes an area of intimacy, a “space suitable for
developing private life” (Constitutional Court Ruling 283/2000, of
November 27), it is also true that such a room does not have
been a choice by its occupant, nor being configured as a specific
space of exclusion from the performance of the public power; quite
the contrary, the entry into prison supposes the insertion of the
citizen in an environment of intense public control which results in
the impossibility to generate a domicile in the constitutional sense
of the term.

Results
(sanctions) and
key
consequences or
implications of
the case

Applicant’s remedy is dismissed.

Key quotation in
original language
and translated
into English with
reference details

“Las duchas, se encuentran aisladas de la literas por un murete
que alcanza la altura suficiente como para que los reos mantengan
su intimidad respecto de la otra persona.” “"De existir cortinas en
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las duchas, y debido a que los internos pudieran esconder tras
ellas, podria producirse una peligro para su seguridad fisica”.

“Showers are isolated from the bunk by a wall high enough for the
inmates to maintain their privacy with respect to the other
person". “If there were curtains, this would imply the possibility
that the inmates could hide behind them, so there could be a
danger to their physical safety”.

Spain, Prison Supervision Court (Juzgado de Vigilancia Penitenciaria)
Pamplona/ Order 183/2020, 4 March 2020

Thematic area

3 d) Time out of cell. Activities and programmes

Decision date

4 March 2020

Reference details

Spain, Prison Supervision Court (Juzgado de Vigilancia
Penitencaria), Pamplona/ Order 183/20, 4 March 2020.
https://derechopenitenciario.com/wp-
content/uploads/2021/01/1.-JVP-PAMPLONA-4-3-2020.pdf

Key facts of the
case

The applicant complains about the denial of exit permits for not
carrying out a special program to prevent sexual assault. Said
program did not exist at the penitentiary centre. The applicant
requested the transfer to another centre to take the course, which
was denied, so he appealed to the centre, which dismissed his
appeal and subsequently, to the Prison Supervision Court, which
upheld his appeal.

Main
reasoning/argu
mentation

It is reasoned that the applicant has good behavior, participates
in various sports and education activities, having undergone
treatment for problems with alcohol and that he had requested for
months to carry out the program, so is not reprehensible not
participating in a program that is not offered to him.

Key issues
(concepts,
interpretations)
clarified by the
case

The judge considers that the non-existence of a program cannot
harm the applicant since it is the Penitentiary Administration itself
that neither provides the program in its centre nor does it
transfers to another centre so that he can do it.

Results
(sanctions) and
key
consequences or
implications of
the case

Inmate's appeal is upheld and he is granted a three-day permit.

Key quotation in
original language
and translated
into English with
reference details

“No pueden acentuarse los efectos perjuidiciales de tal carencia
pues resulta que es la propia Administracién Penitenciaria quien
ni le proporciona la programacién aqui, ni se lo posibilita en
Establecimiento otro alguno, negandose a su traslado”.

"The detrimental effects of such a deficiency cannot be
accentuated as it is the Penitentiary Administration itself that
neither provides the programming, nor makes it possible in any
other establishment, refusing to transfer to inmate."
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Spain,

National
Surveillance Functions (Audiencia Nacional, Juzgado Central

Minors with Prison
de

Court, Central Court for

Menores con funciones de Vigilancia Penitenciaria) Madrid/ Complaint
627/03, 4 May 2020

Thematic area

4 b). Solitary Confinement. Cheking the wellbeing of
detainees

Decision date

4 May 2020

Reference details

Spain, National Court, Central Court for Minors with Prison
Surveillance Functions (Audiencia Nacional, Juzgado Central de
Menores con funciones de Vigilancia Penitenciaria) Madrid/
Complaint 627/03, 4 May 2020.
https://derechopenitenciario.com/wp-
content/uploads/2020/05/Sevilla-II-asistencia-

medica Censurado.pdf

Key facts of the
case

The applicant in solitary confinement appeal to Prison Supervision
Court for insufficient medical care.

Main
reasoning/argu
mentation

The judge upheld the remedy of the applicant based on law and
prison regulations and because it is the prison itself, it says that
periodic care is not possible due to lack of doctors.

Key issues
(concepts,
interpretations)
clarified by the
case

The judge interprets that from what has been stated by the
medical service of the centre, a lack in the medical services of the
centre is evident. He/she maintains that article 77 sets out that
the Supervision Court may address the General Directorate of
Penitentiary Institutions formulating proposals regarding medical
assistance organization. Based on this, the Court provides for the
provision and adoption of the necessary measures for the proper
development and organization of medical care.

Results
(sanctions) and
key
consequences or
implications of
the case

Applicant’s remedy isupheld and the judge orders the General
Secretary of Penitentiary Institutions to study the necessary
measures for a good organization of medical assistance.

Key quotation in
original language
and translated
into English with
reference details

“El propio servicio Médico indica que no resulta posible la atenciéon
o consulta semanal o periddica, por carencia de facultativos, y
encontrarse vacantes varias plazas del Cuerpo Facultativo de
Sanidad Penitenciaria en el Centro Penitenciario Sevilla II ”.

“The medical service itsef indicates that weekly or periodic medical
consultation is not possible due to a lack of doctors and since there
are several vacancies of the Facultative Corps of Penitentiary
Health in the Sevilla II Penitentiary Centre”.

50


https://derechopenitenciario.com/wp-content/uploads/2020/05/Sevilla-II-asistencia-medica_Censurado.pdf
https://derechopenitenciario.com/wp-content/uploads/2020/05/Sevilla-II-asistencia-medica_Censurado.pdf
https://derechopenitenciario.com/wp-content/uploads/2020/05/Sevilla-II-asistencia-medica_Censurado.pdf

Spain, Prison Supervision Court (Juzgado de Vigilancia Penitenciaria)
Malaga, Order of 9 July 2019

Thematic area

4 d) Solitary confinement/ Remedies

Decision date

9 July 2019

Reference details

Spain, Prison Supervision Court (Juzgado de Vigilancia
Penitenciaria) Malaga, Order of 9 July 2019. P. 526.
http://www.interior.gob.es/documents/642317/1202317/Jurisp
rudencia Penitenciaria 2019 1261500402.pdf/9137b5f1-c18b-
4dfa-91a6-a56d16495c57

Key facts of the
case

A five-day isolation sanction is imposed to an inmate due to a
state of nervousness. The applicant appealed. The Public
Prosecutor's Office opposed the sanction.

Main
reasoning/argum
entation

There is no record that the inmate disobeyed any instructions or
orders of the officials or that he had any behavior that could be
classified as violence.

Key issues
(concepts,
interpretations)
clarified by the
case

The mere state of nervousness cannot be considered as a fault
sanctioned by the Regulations.

Results
(sanctions) and
key consequences
or implications of
the case

The applicant's appeal is upheld and the isolation sanction
imposed is annulled.

Key quotation in
original language
and translated
into English with
reference details

“No podemos sancionar el mero estado de nerviosismo que
pueda presentar un interno, ni el mismo en todo caso puede
encuadrarse dentro de la falta prevista en el articulo 109-b del
Reglamento Penitenciario”.

“We cannot punish the mere state of nervousness that an inmate
may present, nor can it be framed in any case within the offense
provided for in article 109-b of the Penitentiary Regulations”.

Spain,

Provincial

Court (Audiencia Provincial) Ourense/Order

194/16, 13 April 2016

Thematic area

5 d). Access to healthcare/ Specialist care / Long term
diseases

Decision date

13 April 2016

Reference
details

Spain, Provincial Court (Audiencia Provincial) Ourense/ Order
194/16, 13 April 2016.
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https://derechopenitenciario.com/wp-
content/uploads/2018/10/4680.pdf

Key facts of the
case

The applicant presents a remedy before the prison authorities
because the centre denies him medicines against hepatitis C.
The centre rejects his complaint and the inmate appeals to the
Prison Supervision Court, who also rejects his appeal. Finally, he
appealed to the Provincial Court, which upheld his appeal.

The applicant has a hepatits C of several years of evolution, it

interpretations)
clarified by the
case

Main has been proved the need to receive a specific medical and

reasoning/argu pharmacological treatment and complies with all the

mentation requirements that the Ministry of Health has in this regard.

Key issues It is considered that the right to receive this medical treatment
by the applicant derives from article 4.2 a of Prison Rules that

(concepts,

imposes Administration duty to ensure the life, integrity and
health of the inmates and from article 207 of same Rules that
provides that inmates must have the same medical and
pharmaceutical care as the rest of the population.

Results
(sanctions) and
key
consequences or
implications of
the case

Remedy is upheld. The resolution of the Prison Supervisory Court
is annulled and it is ordered that applicant will receive the
referred medications.

Key quotation in
original
language and
translated into
English with
reference details

“No existe por tanto razon o excusa alguna que justifice que a
este paciente, al tratarse de un preso, y por éste Unico motive,
no se le dispense igual trato y asistencia medica que al resto de
la poblacién”.

“There is no reason or excuse that justifies that this patient,
being a prisoner, and for this sole reason, is not given the same
treatment and medical assistance as the rest of the poulation”.

Spain,

Prison Central

Supervision Court (Juzgado Central

Vigilancia Penitenciaria), Madrid/ Order of 11 April 2018

de

Thematic area

5.e. Access to Healthcare/ Treatment of a detainee’s own
choosing.

Decision date

11 April 2018

Reference
details

Spain, Prison Central Supervision Court (Juzgado Central de
Vigilancia Penitenciaria) Madrid/ Order of 11 April 2018.
https://derechopenitenciario.com/wp-
content/uploads/2020/04/AUTO-11-04-2018.pdf

Key facts of the
case

The applicant appealed to the Prison Supervisory Court because
she was denied the right to perform therapy with a trusted
psychologist without the presence of the prison psychologist or
another prison official. Moreover, it was forbidden the utilization
of euskera in the sessions. The appeal is upheld by the judge.
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Main
reasoning/argu
mentation

The presence in the therapeutic sessions of a third party breaks
the basic rules of treatment, such as reserve and confidentiality,
essential to generate trust in the relationship between the
physician and the patient.

Key issues
(concepts,
interpretations)
clarified by the
case

The judge interprets that the interest of the Administration and
the inmate's right to health care must be reconciled and that the
report by the trusted psychologist to the centre does not affect
the right to privacy.

Results
(sanctions) and
key
consequences or
implications of
the case

The remedy of the applicant is partially upheld and it is agreed
that he has the right to carry out the treatment with the
psychologist he trusts, but she will have to submit to the centre
reports on the diagnosis, treatment and prognosis of the inmate.

Key quotation in
original
language and
translated into
English with
reference details

“Para intentar componer la situacién respetando los intereses de
la Administracién y el derecho a la asistencia sanitaria del preso,
el psicologo deberd presenter un informe en el que detalle
resultado de su evolucion, el diagnostic clinic, el tratamiento asi
como el pronostico sobre su evolucién”.

“To reconcile the situation while respecting the interests of the
Administration and the prisoner's right to health care, the
psychologist must present a report detailing the outcome of his
evolution, the clinical diagnosis, the treatment as well as the
prognosis on his evolution”.

Spain, Provincial Court (Audiencia Provincial) Cantabria/Order of
10 November 2015

Thematic area

6 b). Special measures to protect young detainees/ Age
categories

Decision date

10 November 2015

Reference
details

Spain, Provincial Court (Audiencia Provincial) Cantabria/ Order
of 10 November 2015. https://derechopenitenciario.com/wp-
content/uploads/2018/10/5671.pdf

Key facts of the
case

A minor sentenced to six years of confinement in a juvenile
centre, turns 18 without having completed the entire sentence.
The Juvenile Court decrees to be transferred to an adult
penitentiary centre in order to serve the rest of the sentence due
to his negative attitude and bad behavior. The minor appealed
to the Provincial Court, which dismissed his appeal.
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Main
reasoning/argu
mentation

It is stated that the applicant's reports clearly reflect his
misconduct and his negative activity and the fact that he has not
evolved since he entered the Juvenile centre and the
impossibility of carrying out any intervention with him.

Key issues
(concepts,
interpretations)
clarified by the
case

It is the conduct of the applicant that triggers the application of
article 14 of the Organic Law of Criminal Responsibility of Minors,
which provides for the minor to comply with his measure in a
penitentiary centre of adults when the conduct of the minor does
not respond to the objectives proposed in the sentence.

Results
(sanctions) and
key
consequences or
implications of
the case

It is ordered that internment measure pending compliance be
executed in a penitentiary centre for adults.

Key quotation in
original
language and
translated into
English with
reference details

“La situacidn descrita, actuacion del menor, y su actitud
absolutamente negativista y oposicionista, segun perfectamente
queda detallado en los numersosos informes obrantes en la
ejecutoria no permiten sino concluir en la imposibilidad de llevar
a cabo cualquier intervencién con el menor.”

"The described situation, the minor's behaviour, and his
absolutely negative and oppositional attitude, as is perfectly
detailed in the numerous reports, only allow for the conclusion
that it is impossible to carry out any intervention with the
minor."

Spain, Constitutional Court (Tribunal Constitucional), Madrid/
Ruling 161/16, 3 October 2016

Thematic area

7 a) Special measures in place to protect detainees from
violence from guards

Decision date

3 October 2016

Reference
details

Spain, Constitutional Court (Tribunal Constitucional) Madrid/
Ruling 161/16, 3 October 2016.
http://hj.tribunalconstitucional.es/en/Resolucion/Show/25095

Key facts of the
case

The applicant was making a phone call from the booth located in
the courtyard, when, apparently, he had his weekly quota
exhausted. The facts information were provided by a prison
officer who also provided the recording lists of the calls, in wich
appears three phone cards from three different inmates.

The applicant was punished for serious offenses, he appealed to
the Centre which dismissed his appeal without giving any reason
about the evidence proposed by the applicant, but accepting
only the evidence provided by the Centre. The applicant
appealed the decision of the Centre before the Prison
Supervision Court, which also inadmitted the evidence proposed
by the applicant on grounds that the reports of the Centre's
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officers have a presumption of veracity that does not admit
evidence to the contrary. Consequently, this court dismissed the
action. Finally, the applicant appealed before the Constitutional
Court, which upheld the appeal.

The Constitutional Court sets out that the applicant denied the

interpretations)
clarified by the
case

Main facts and repeatedly requested the taking of abundant evidence
reasoning/argu to contradict the officials' reports, and that his request was
mentation denied both by the Centre and by the Prison Supervisory Court,
without being addressed his complaint of violation of the right to
use the relevant evidence.
The Constitutional Court affirms that the part issued by the
Key issues Centre officers may be sufficient to disprove the presumption of
(concepts, innocence established in article 24.2 of the Constitution, but only

when providing that at the time the opportunity to assess
evidences by the inmate is given.

Results
(sanctions) and
key
consequences or
implications of
the case

The applicant’s appeal before the Constitutional Court is upheld
because the presumption of innocence has been violated, and
therefore the agreement of the penitentiary Centre and two
Prison Supervision Court resolutions are declared void.

Key quotation in
original
language and
translated into
English with
reference details

“Se ha producido una vulneracién del derecho a la presuncion de
inocencia del art. 24.2 CE al valorarse como elemento probatorio
de cargo decisivo la declaracién escrita de un funcionario que
conoce los hechos por referencia sin haberse identificado, citado
y oido a los testigos directos de los hechos”.

“There has been a violation of the right to presumption of
innocence under article 24.2 CE when the written statement of
an official who knows the facts by reference is valued as a
decisive element of evidence, without having identified and
heard the direct withesses of the facts”.

Spain, Prison Supervision Court (Juzgado de Vigilancia Penitenciaria)
Bilbao/ Order of 27 March 2018

Thematic area

8 d) Women in detention/ Different standards applicable to
different regimes

Decision date

27 March 2018

Reference details

de
March

Spain, Prison Supervision Court (Juzgado
Penitenciaria) Bilbao/ Order of 27
https://derechopenitenciario.com/wp-

content/uploads/2020/04/AUTO-27-03-2018.pdf

Vigilancia
2018.

Key facts of the
case

An inmate claimed to be pregnant in order not to attend a
scheduled course, but refused to take the pregnancy test. The
centre wanted to know if she was really pregnant, so that, in case
of sanctions, measures that would guarantee the integrity of the
inmate and her future child are observed.
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The judge points out that articles 254.3 and 72.2 of Prison Rules

Main provides that isolation sanctions or coercive means cannot be
reasoning/argu applied to pregnant women, so it is necessary to know if the
mentation inmate is pregnant.

The Constitutional Court in its judgment 120/1999, of June 27,
Key issues says that the inmate is linked to the Administration by a special
(concepts, relationship of subjection that obliges him to ensure the health of

interpretations)
clarified by the
case

the inmate and therefore is impose the duty of medical assistance.

Results
(sanctions) and
key
consequences or
implications of
the case

Doctors are authorized to carry out the pertinent tests on the
inmate to prove or rule out her pregnancy.

Key quotation in
original language
and translated
into English with
reference details

“Para garantizar la integridad de la interna y su futuro hijo, caso
de estar embarazada, es preciso confirmar tal examen. De modo
gue negandose a ello, se declara procedentes autorizar a los
médicos a que le realicen las pruebas pertinentes para acreditar o
descartar su estado de embarazo”.

“In order to guarantee the integrity of the inmate and her future
child in case she is pregnant, such an examination must be
confirmed. So by refusing to do so, it is declared appropriate to
authorize the doctors to carry out the pertinent tests to prove or
discard her state of pregnancy”.

Spain, National Court, Central Court for Minors with Prison
Surveillance Functions (Audiencia Nacional, Juzgado Central de
Menores con funciones de Vigilancia Penitenciaria), Madrid/

Complaint 822/15, 3 February 2016

Thematic area

9 c) Nutrition/ Special diets

Decision date

3 February 2016

Reference details

Spain, National Court, Central Court for Minors with Prison
Surveillance Functions (Audiencia Nacional, Juzgado Central de
Menores con funciones de Vigilancia Penitenciaria), Madrid/
Complaint 822/15, 3 February 2016.
https://derechopenitenciario.com/wp-
content/uploads/2018/10/4470.pdf

Key facts of the
case

The applicant appeals to the Prison Supervisory Court because he
is not given a vegan diet.
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Main
reasoning/argu
mentation

The judge argues that the inmate's personal convictions must be
respected and a diet provided in accordance with them. The
inmate can complete the ration in the commissary and the doctor
must examine if he needs any nutritional or vitamin supplement.

Key issues
(concepts,
interpretations)
clarified by the
case

Article 226.1 of Prison Rules set that suitably prepared diet will be
provided, and as far as possible, diet will respond to dietary
requirements and personal and religious convictions.

Results
(sanctions) and
key
consequences or
implications of
the case

The applicant’s remedy is partially upheld so prison must give him
a vegan diet but the applicant should complete this diet in the
commissary and the doctor must supervise the need of
supplementary vitamins or nutritional needs.

Key quotation in
original language
and translated
into English with
reference details

“Se proporcione al interno una dieta que respete sus convicciones,
sin perjuicio de que el mismo pueda complementar el racionado a
través del economato y que se realicen los controles medicos
oportunos”.

“A diet that respects inmate’s convictions should be proportionate,
without prejudice to the fact that he can supplement the rationed
through the commissary and that the appropriate medical controls
are carried out”.
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