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Working group I: A rights-based approach to border 

surveillance, including cooperation with third countries 
 

Border control activities by European Union (EU) Member States are guided by the concept of 

Integrated Border Management (IBM). This concept is based on a four-tier access control model 

which covers: measures in third countries; cooperation with neighbouring countries; border control at 

physical borders; and control measures within the EU.  

This working group focuses on cooperation with third countries and border surveillance activities at 

the EU’s land and sea borders.  

1. Cooperation with third countries 

The EU and its Member States have increasingly been looking at possibilities for cooperating with 

border management authorities of third countries. This has led, for example, to the exchange of 

intelligence with countries of origin or transit, the posting of liaison officers in third countries, the 

donation of equipment and assets to third countries, the provision of training, capacity building and, 

in some cases, joint patrols.  

Cooperation between states is encouraged by the Smuggling of Migrants Protocol to the United 

Nations Convention on International Organised Crimes. It also emerged as an important avenue for 

tackling irregular migration in the EU’s Task Force Mediterranean. The EU has drawn up a framework 

for its external migration and asylum policy, the Global Approach to Migration and Mobility (GAMM) 

which defines how the EU should cooperate with third countries.  

Cooperation with third countries in the field of border management must comply with fundamental 

rights. Building upon FRA’s work and, more specifically, on its 2013 report on Fundamental rights at 

Europe’s southern sea borders, the discussions in Working Group I will seek to offer guidance on how 

to ensure that fundamental rights are upheld when cooperating with third countries. Three separate 

but interlinked aspects of such cooperation will be discussed. 

 Joint patrols  

Some EU Member States have engaged in various forms of joint operational activities, including 

joint patrols with third countries. Joint patrols bring with it the risk of blurring responsibilities in 

cases of human rights violations. State responsibility is always triggered when a state exercises, 

directly or indirectly, actual or legal control over people.  

Operational cooperation arrangements appear to give little guidance on how to uphold 

fundamental rights during joint patrols. FRA has suggested that “operational plans and other 

documents guiding joint operations or patrols with third countries must be drafted in such a way 

as to mitigate as much as possible the risk of fundamental rights violations. In particular, any 

guidelines drafted should have clear provisions on the use of force, the prohibition of torture, 

inhuman or degrading treatment or punishment and respect for the principle of non-

refoulement.” The question arises whether it would be useful to develop non-binding guidance  

http://fra.europa.eu/en/publication/2013/fundamental-rights-europes-southern-sea-borders
http://fra.europa.eu/en/publication/2013/fundamental-rights-europes-southern-sea-borders
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for Member States which would assist them in incorporating fundamental rights safeguards in 

their bilateral operational arrangements with third countries. 

 Exchange of information with third countries under Eurosur 

The EU has set up Eurosur, a framework for the exchange of information and cooperation in the 

field of border management. While primarily intended for exchanging information between 

Member States and with Frontex, Eurosur also allows the sharing of information with third 

countries under the conditions listed in the Regulation.  

Sharing information on individuals with third countries can enable third countries to take the 

necessary steps to rescue people in distress at sea. However, intelligence exchange can also 

allow third countries to take operational measures against smuggled migrants, which bears 

considerable risks from a human rights or refugee law perspective. For example, if a third 

country is provided with the exact location of a group of people fleeing from persecution, and, as 

a result, the group is stopped, detained and subjected to ill treatment, such human rights 

violations are directly linked to the sharing of information.  

Article 20 (5) of the Eurosur Regulation bans “any exchange of information […] which provides a 

third country with information that could be used to identify persons or groups of persons whose 

request for access to international protection is under examination or who are under a serious 

risk of being subjected to torture, inhuman and degrading treatment or punishment or any other 

violation of fundamental rights”. How can these safeguard be operationalised in order to make 

full use of its potential? What does this entail in practice? 

 Safeguarding the use of EU funds by third countries 

Cooperation with third countries can also encompass the provision of funds, equipment, training 

and other assistance to enhance third-country border surveillance capacity. Support may be 

provided by EU Member States or directly by the European Union under the migration and asylum 

thematic programme of the European Commission’s Development and Co-operation Instrument 

(DCI) as well as under the Asylum and Migration Fund and the Internal Security Fund. EU 

agencies, such as Frontex, may be involved in such support activities to third countries.  

When implementing EU funding instruments, EU institutions, bodies and agencies have to comply 

with the Charter of Fundamental Rights. To this end, the project management cycle includes 

fundamental rights safeguards. Notwithstanding these safeguards, the question remains how 

best to manage the risk that EU funds may be used by third countries in ways which lead to 

human rights violations.  

Guiding questions for Working Group I relating to cooperation with third countries: 

 Is it useful to draw up fundamental rights guidance to assist the EU and its Member States 

with fundamental rights expertise when they wish to engage in operational activities with 

third countries? If so, what could the core elements of such guidance be? 

 How can these safeguards be operationalised in order to make full use of their potential? 

What does this entail in practice? 

 What steps could or should be taken to reduce the risk that EU funding provided to third 

countries supports human rights violations there? 
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2. Border surveillance and the principle of non-refoulement 

In its 2013 report on Fundamental rights at Europe’s southern sea borders, FRA pointed to the fact 

that border surveillance activities may impact on the right to life and the right not to be sent back to 

torture, persecution or inhuman treatment, commonly known as the principle of non-refoulement.  

The principle of non-refoulement bans the return of individuals to persecution, torture or other 

serious harm. It bars not only the return of individuals to their country of origin, but also to other 

countries where there is a risk of onward movement to the country of origin (so-called indirect 

refoulement). It also forbids push backs undertaken on the high seas.  

Recent sources have alleged violations of the principle of non-refoulement at the external land and 

sea borders of the EU (for example in Bulgaria, Greece or the Spanish enclaves of Ceuta and Melilla). 

Working Group I will discuss steps that could be taken to ensure adherence to the principle of non-

refoulement at the EU’s external borders by looking at two different aspects: 

 How to ensure adherence to the principle of non-refoulement in practice  

All EU Member States have committed themselves to uphold the principle of non-refoulement. 

However, allegations of violations of this principle point to challenges that may exist in practice. 

Notwithstanding the progress in the field of fundamental rights training for border guards and 

clear national rules prohibiting the return of people to persecution, torture or other serious harm, 

more efforts appear necessary. The Working Group could identify the risks of violating the 

principle of non-refoulement at the external borders and suggest ways to mitigate these.  

 Disembarkation to a place of safety  

In May 2014, the EU adopted Regulation (EU) No. 656/2014 establishing rules for the 

surveillance of the external sea borders in the context of operational cooperation coordinated by 

Frontex. These rules are intended, among other things, to prevent violations of the principle of 

non-refoulement. The Regulation defines places of safety and describes the requirements for 

handling interceptions within the territorial sea, on the high seas and in the contiguous zone. 

In its 2013 report FRA noted the absence of clear disembarkation rules for migrants rescued on 

the high seas. The different interpretations of what is the nearest place of safety increases the 

risk that migrants are disembarked in ports in which their lives and freedom would be at risk. 

While border control measures fall clearly under the scope of EU law (Article 79 of the TFEU), 

search and rescue operations are regulated by international law of the sea. However, they are 

intrinsically linked with immigration control, particularly when it comes to the question of where 

to disembark migrants taken on board of private or government vessels.  

Guiding questions for Working Group I border surveillance and the principle of non-

refoulement: 

 What steps could be taken to create an environment conducive to upholding the principle of 

non-refoulement at the EU’s external borders? What are the risks of violations of the 

principle of non-refoulement at the external borders and how can they be mitigated. 

 What steps should be taken to prevent migrants rescued at sea from being disembarked in 

places where they are at risk of persecution, torture or other serious harm? 

 


